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Be it enacted hy the Senate and House of Representatives of the 
United Staes of Arnerica in Congress assemhled^ That the copyright 
secured by this act shall include the sole and exclusive right : 

(a) For the purposes set forth in subsection (b) hereof, to make 
any copy, of any work or part thereof the subject of copyright under 
the provisions of this act, or to abridge, adapt, or translate into an- 
other language or dialect any such work, or make any other version 
thereof ; 

(b) To sell, distribute, exhibit, or let for hire, or offer or keep for 
sale, distribution, exhibition, or hire, any copy of such work ; 

(c) To deliver, or authorize the delivery of, in public for profit, 
any copyrighted lecture, sermon, address, or similar production pre- 
pared lor oral delivery ; 

(d) To publicly perform or represent a copyrighted dramatic 
work, or to convert it into a novel or other nondramatic work ; 

(e) To dramatize any copyrighted nondramatic work and produce 
the same either by publication or performance ; 

(f) To publicly perform a copyrighted musical work, or any part 
thereof, or for purpose of public performance or the purposes set 
forth in subsection (b) hereof to make any arrangement or setting 
of such work, or of the melody thereof, in any system of notation ; 

(g) To make, sell, distribute, or let for hire any device, contriv- 
ance, or appliance especially adapted in any manner whatsoever to 
reproduce to the ear the whole or any material part of any work 
published and copyrighted after this act shall have gone into effect, 
or by means of any such device or appliance publicly to -reproduce to 
the ear the whole or any material part of such work. 

(h) To produce any abridgment, variation, adaptation, or ar- 
rangement of a copyrighted work of art. 

Sec. 2. That nothing in this act shall be construed to annul or 
limit the right of the author or proprietor of an unpublished work, 
at common law or in equitj^^, to prevent the copying, publication, or 
use of such unpublished work without his consent, or to obtain dam- 
ages therefor. 

Sec. 3. That the copyright provided by this act shall extend to 
and protect all the copyrightable component parts of the work copy- 
righted, any and all reproductions or copies thereof, in whatever 
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form, style, or size, and all matter reproduced therein in which copy- 
right is already subsisting, but without extending the duration of 
such copyright. 

Sec. 4. That the works for which copyright may be secured under 
this act shall include all the works of an author. 

Sec. 5. That the application for registration shall specify to which 
of the following classes the work in which copyright is claimed oe- 
longs : 

(a) Books, including composite and cyclopaedic works, directories, 
gazetteers, and other compilations, and new matter contained in new 
editions ; but not including works specified in other subsections here- 
under. 

h) Periodicals, including newspapers. 

c) Oral lectures, sermons, addresses. 

d) Dramatic compositions. 

e) Musical compositions. 

f) Maps. 

g) Works of art, models or designs for works of art. 
h) Reproductions of a work of art. 

i) Drawings or plastic works of a scientific or technical char- 
acter. 

j) Photographs. 

k) Prints and pictorial illustrations. 

1) Labels and prints relating to articles of manufacture, as here- 
tofore registered in the Patent Office under the act of June eight- 
eenth, eighteen hundred and seventy- four : Provided^ nevertheleso^ 
That the above specifications shall not be held to limit the subject- 
matter of copyright as defined in section four of this act, nor shall 
any error in classification invalidate or impair the copyright pro- 
tection secured under this act. 

Sec. 6. That additions to copyrighted works and alterations, revi- 
sions, abridgments, dramatizations, translations, compilations, ar- 
rangements, or other versions of works, whether copyrighted or in 
the public domain, shall be regarded as new works subject to copy- 
right under the provisions of this act; but no such copyright shall 
affect the force or validity of any subsisting copyright upon the 
matter employed or any part thereof, or be construed to grant an 
exclusive right to such use of the original works. 

Sec. 7. That no copyright shall subsist — 

(a) In anj^ publication of the United States Government or any 
reprint, in whole or in part, thereof: Provided^ however^ That the 
publication or republication by the Government, either separately or 
m a public document, of any material in which copyright is sub- 
sisting shall not be taken to cause any abridgment or annulment of 
the copyright or to authorize any use or appropriation of such copy- 
right material without the consent of the copyright proprietor ; 

(b) In the original text of a work by any author not a citizen of 
the United States first published without the limits of the United 
States prior to July first, eighteen hundred and ninety-one; or in 
the original text of any work which has fallen into the public domain. 

Sec. 8. That the author or proprietor of any work made the subject 
of copyright by this act, or his executors, administrators, or assigns, 
shall havc3 copyright for such work under the conditions and for the 
terms specified in this act: Provided^ however^ That the copyright 
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secured hj this act shall extend to the work of an author or proprietor 
who is a citizen or subject of a foreign state or nation, only when such 
foreign author or proprietor — 

(a) Shall be living within the United States at the time of the 
making and first publication of his work, or shall first or contempo- 
raneously publish his work within the limits of the United States; or 

(b) When the foreign state or nation of which such author or pro- 
prietor is a citizen or subject grants, either by treaty, convention, 
agreement, or law, to citizens of the United States the benefit of copy- 
right on substantially the same basis as to its own citizens, or copy- 
right protection substantially equal to the protection secured to such 
foreign author under this act; or when such foreign state or nation 
is a party to an international agreement which provides for reci- 
procity in the granting of copyright, by the terms oi which agreement 
the United States may at its pleasure become a party thereto. 

The existence of the reciprocal conditions aforesaid shall be deter- 
mined by the President of the United States, by proclamation made 
from time to time, as the purposes of this act may require. 

Sec. 9. That any person entitled thereto by this act may secure 
copyright for his work by publication thereof with the notice of copy- 
right required bv this act; and such notice shall ^be affixed to each 
copy thereof published or offered for sale in the United States by 
authority of the copyright proprietor. In the case of a work of art 
or a plastic work or drawing, such notice shall be affixed to the orig- 
inal also before publication thereof. In the case of a lecture or simi- 
lar work intended only for oral delivery, notice of copyright shall 
be given at each public delivery thereof. 

Sec. 10. That such person may obtain registration of his claim to 
copyright by com j)lying with the requirements prescribed in this act ; 
and such registration shall be prima facie evidence of ownership. 

Registration may also be had of works, of which copies are not 
reproduced for sale, by the deposit, with claim of copyright, of the 
title and one complete printed or manuscript copy of such work, if 
it be a lecture or similar production or a dramatic or musical com- 
position; of a photographic print, if the work be a photograph, or 
of a photograph or other identifying reproduction thereof, ir it be 
a work of art, or a plastic work or drawing; the notice of copyright 
in these latter cases being affixed to the original before publication 
as required by section nine above. But the privilege of * registration 
secured hereunder shall not exempt the copyright proprietor from 
the requirement of deposit of copies under section eleven herein 
where the work is later reproduced in copies for sale. 

Sec. 11. That not later than thirtv days (but in the case of a pe- 
riodical not later than ten days) aiter the publication of the work 
upon which copyright is claimed, there shall be deposited in the 
Cfopyright Office, or in the United States mail addressed to the 
Register of Copyrights, Washington, District of Columbia, two com- 
plete copies of the best edition; or if the work be a label or print 
relating to an article of manufacture, one such copy ; or if a contri- 
bution to a periodical for which contribution special registration is 
requested, one copy of the issue or issues of the periodica* containing 
^uch contribution, to be deposited not later than ten days after publi- 
cation; or if the work is not reproduced in copies for sale, there 
shall be deposited the copy, print, photograph, or other identifying 
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reproduction required bv section ten above; such copies or copy^ 
print, photograph, or other reproduction to be accompanied in each 
case by a claim of copyright. 

Sec. 12. That the postmaster to whom are delivered the articles 
required to be deposited under section eleven above shall, if re- 
quested, give a receipt therefor, and shall mail them to their desti- 
nation without cost to the copyright claimant. 

Sec. 13. That of a printed book or periodical the text of the 
copies deposited under section eleven above shall be printed from 
type set within the limits of the United States, either by hand or 
by the aid of any kind of typesetting machine, or from plates made 
from type set within the limits of the United States, or if the text 
be produced by lithographic process, then by a process wholly per- 
formed within the limits of the United States; which requirements 
shall extend also to the illustrations produced by lithographic pro- 
cess within a printed book consisting of text and illustrations, and 
also to separate lithographs, except where in either case the subjects 
represented are located in a foreign country; but they shall not 
apply to works in raised characters for the use of the blind, and they 
shall be subject to the provisions of section sixteen with reference 
to books published abroad seeking ad interim protection under this 
act. 

In the case of the book the copies so deposited shall be accompanied 
by an affidavit, under the official seal of any officer authorized to 
administer oaths within the United States, duly made by the person 
claiming copyright or by his duly authorized agent or representative 
residing in the United States or by the printer who has printed, 
the book, setting forth that the copies deposited have been printed 
from type set within the limits of the United States or from plates 
made from type set within the limits of the United States, or, if the 
text be produced by lithographic process, that such process was 
wholly performed within the limits of the United States. 

Any person who for the purpose of obtaining a copyright shall 
knowingly be guilty of making a false affidavit as to his having 
complied with the above conditions ^hall be deemed guilty of a 
misdemeanor, and upon conviction thereof shall be punished by 
a fine of not more than one thousand dollars, and all of his righte 
and privileges under said copyright shall thereafter be forfeited. 

Such affidavit shall state also the place within the United States 
and the establishment in which such type was set or plates were 
made or lithographic process was performed and the date of the 
completion of the printing of the book or the date of publication. 

Sec. 14. That the notice of copyright required by section nine 
shall consist either of the word " Copyright," or the abbreviation 
" Copr.," or, in the case of any of the works specified in subsections 
(f) to (1), inclusive, of section five of this act, the letter C inclosed 

within a circle, thus: (C), accompanied in every case by the name 

of the author or copyright proprietor as registered in the Copyright 
Office; or, in the case of works specified in subsections (f) to (1), 
inclusive, of section five of this £Jct, by his initials, monogram, mark, 
or symbol, *provided that on some accessible portion of the work 
or of the margin, back, permanent base or pedestal thereof, or of 
the substance on which the work shall be mounted his name shall 
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appear. But in the case of works in which copyright is subsisting 
when this act shall go into effect, the notice* Di copyright may be 
either in one of the forms prescribed herein or fli one of those 
prescribed by the act of June eighteenth, eighteen hundred and 
seventy-four. 

The notice of copyright shall be applied, in the case of a book or 
other printed publication, upon its title-page or the page immediately 
following, or, if a periodical, either upon the title-page or upon the 
first page of text of each separate number or under the title heading; 
or if a work specified in subsections (f) to (1), inclusive, of section 
five of this act, upon sdme accessible portion of the work itself or of 
the margin, back, permanent base or pedestal thereof, or of the sub- 
stance on which the work shall be mounted. 

In a composite work one notice of copyright shall suffice. 

Upon every copy of a published musical composition in which the 
right of public performance is reserved there shall be imprinted 
under the notice of copyright the words " Right of public perform- 
ance reserved ; " in default of which no action shall be maintained 
nor recovery be had for any such performance, although without the 
consent of the copyright proprietor. 

Sec. 15. That if, by reason of any error or omission, the require- 
ments prescribed above in section eleven have not been complied 
with within the time therein spexjified, or if failure to make regis- 
tration has occurred by the error or omission of any adminis- 
trative officer or employee of the United States, it shall be permissible 
for the author or proprietor to make the required deposit and secure 
the necessary registration within a period of one year after the first 
publication of the work : Provided^ That in such case no action shall 
be brought for infringement of the copyright until such requirements 
have been fully complied with: And provided further^ That the 
privilege above afforded of completing the re^stration and deposit 
after the expiration of the period prescribed m section eleven shall 
not exempt the proprietor of any article which bears a notice of copy- 
right from depositing the required copy or copies upon specific writ- 
ten demand therefor by the Register of Copyrights, who may make 
such demand at any time subsequent to the expiration of such period ; 
and after the said demand shall have been made, in default of the 
deposit of the copies of the work within one month from any part of 
the United States except an outlying territorial possession of the 
United States, or within three months from any outlying territorial 
possession of the United States or from any foreign country, the pro- 
prietor of the copyright shall be liable to a fine of one hundred 
dollars. 

Where the copyright proprietor has sought to comply with the 
requirements of this act as to notice and the notice has been duly 
affixed to the bulk of the edition published, its omission by inad- 
vertence from a particular copy or copies, though preventing recourse 
against an innocent infringer without notice, shall not invalidate 
the copyright nor prevent recovery for infringement against any 
person who after actual notification of the copyright begins an 
undertaking to infringe it. 

Sec. 16. That in the case of a book published in a foreign country 
before publication in this country the deposit in the Copyright Office 
not later than thirty days after its publication abroad of one com- 
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plete copy of the foreign edition with a request for the reservation 
of the copyright, and a statement of the name and nationality of 
the author and of the copyright proprietor, and of the date of publi- 
cation of the said book shall secure to the author or proprietor an 
ad interim copyright. Except as otherwise provided, the ad interim 
copyright thus secured shall have all the force and effect given to 
copyright by this act, and shall endure as follows : 

(a) In the casse of a book printed abroad in a foreign languag^e, 
for a period of two years after the first publication or the book in 
the foreign country. 

(b) In the case of a book printed abroad in the English language 
or in English and one or more foreign languages, for a period of 
thirty days after such deposit in the Copyrirfit Office. 

Sec. 17. That whenever within the period of such ad interim pro- 
tection an authorized edition shall be produced and published from 
type set within the limits of the United States or from plates made 
therefrom, (a) of a book in the English language or (b) of a book 
in a foreign language, either in the original language or in an Eng- 
lish translation thereof, and whenever the requirements prescribed 
by this act as to deposit of copies, registration, filing of affidavit, 
and the printing of the copyright notice shall have been duly com- 
plied with, the copyright shall be extended to endure in sut;h original 
book for the full terms elsewhere provided in tl^is act. 

Sec. 18. That the copyright secured by this act shall endure — 

(a) For twenty-eight years after the date of first publication in 
the case of any print or label relating to articles of manufacture: 
Provided^ That the copyright which at the time of the passing of 
this act may be subsisting m any article named in this section shall 
endure for the balance of the term of copyright fixed by the laws 
then in force. 

(b) For fifty years after the date of first publication in the case 
of any composite or collective work; any work copyrighted by a 
corporate body or by the employer of the author or authors; any 
abridgment, compilation, dramatization, or translation; any post- 
humous work ; any arrangement or reproduction in some new form 
of a musical composition; any photograph; any reproduction of a 
work of art; any print or pictorial illustration; the copyrightable 
contents of any newspaper or other periodical ; and the additions or 
annotations to works previously published. 

(c) For the lifetime of the author and for fifty years after his 
death, in the case of his original book, lecture, dramatic or musical 
composition, map, work of art, drawing or plastic work of a scientific 
or technical character, or other original work, but not including any 
work specified in subsections (a) or (b) hereof; and in the case of 
joint authors, during their joint lives and for fifty years after the 
death of the last survivor of them. 

In all of the above cases the term shall extend to the end of the 
calendar year of expiration. 

The copyright in a work published anonymously or under an as- 
sumed name shall subsist for the same period as if the work had been 
produced bearing the author's true name. 

Sec. 19. That the copyright subsisting in any work at the time 
when this act goes into effect may, at the expiration of the renewal 
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term provided for under existing law, be further renewed and ex- 
tended by the author, if he be still living, or if he be dead, leaving 
a widow, by his widow, or in her default or if no widow survive him, 
by his children, if any survive him, for a further period such that the 
entire term shall be equal to that secured by this act : Provided^ That 
application for such renewal and extension shall be made to the Copy- 
right Office and duly registered therein within one year prior to the 
expiration of the; existing term: And provided further^ That should 
such subsisting copyright have been assigned, or a license granted 
therein for publication upon payment of royalty, the copyright shall 
be renewed and extended only in case the assignee or licensee shall 
join in the application for such renewal and extension. 

Sec. 20. That the author's exclusive right to dramatize or translate 
any one of his works in which copyri^t is subsisting shall, after 
the expiration of ten years from the day on which the work was reg- 
istered in the Copyright Office, continue effective only in case a 
dramatization or translation thereof has been produced within that 
period by his consent or that of his assigns, and in the case of trans- 
lations shall be confined to the language of any translation so pro- 
duced. 

Sec. 21. That every person who, without the consent of the author 
or proprietor first obtained, shall publish or reproduce in any man- 
ner whatsoever any unpublished copyrightable work shall be liable 
to the author or proprietor for all damages occasioned by such injury, 
and to an injunction rcvstraining such unauthorized publication, as 
hereinafter provided. 

Sec. 22. That any reproduction, without the consent of the author 
or copyright proprietor, of any work or any material part of an}^ 
work in which copyright is subsisting shall be illegal and is hereby 
prohibited. The provisions of section thirty-eight hundred and 
ninety-three of the Revised Statutes prohibiting the use of the mails 
in certain cases, and also the provision of section thirty-eight hun- 
dred and ninety-five of the Revised Statutes shall apply, and the im- 
portation into the United States of any such fraudulent copies or 
reproductions is hereby prohibited. 

Sec. 28. That if any person shall infringe the copyright in any 
work protected under the copyright laws of the United States by do- 
ing or causing to be done, without the consent of the copyright pro- 
prietor first obtained in writing, any act the exclusive right to do or 
authorize which is by such laws reserved to such proprietor, such per- 
son shall be liable : 

(a) To an injunction restraining such infringement; 

(b) To pay to the copyright proprietor such damages as the cop}^- 
right proprietor may have suffered due to the infringement, as well 
as all the profits which the infringer may have made from such in- 
fringement, and in proving profits the plaintiff shall be required to 
prove sales only, and defendant shall be required to prove every ele- 
ment of cost which he claims ; or in lieu of actual damages and profits, 
such damages as to the court shall appear just, to be assessed upon 
the following basis, but such damages shall in no case exceed the sum 
of five thousand dollars nor be less than the sum of two hundred and. 
fifty dollars, and shall not be regarded as a penalty : 

First. In the case of a painting, statue, or sculpture, or any device 
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especially adapted to reproduce to the ear any copyrighted work, not 
less than ten dollars for every infringing copy made or sold by or 
found in the possession of the infringer or his agents or employees. 

Second. In the case of a lecture, sermon, or address, not less than 
fifty dollars for every infringing delivery. 

Third. In the case of a dramatic or musical composition, not less 
than one hundred dollars for the first and not less tnan fifty dollars 
for every subsequent infringing performance'. 

Fourth. In the case of all other works enumeratedin section five of 
this act, not less than one dollar for every infringing copy made or 
sold by or found in the possession of the infringer or his agents or 
employees. 

(c) To deliver up on oath to be impounded during the pendenc}^ of 
the action, upon such terms and conditions as the court may prescribe, 
all goods alleged to infringe a copyright. 

(d) To deliver up on oath for destruction all the infringing copies 
or devices, as well as all plates, molds, matrices, or other means for 
making such infringing- copies. 

Any court given jurisdiction under section thirty-two of this act 
may proceed m any action instituted for violation of any provision 
hereoi to enter a judgment or decree enforcing any of the remedies 
herein provided. 

Sec. 24. That the proceedings for an injunction, damages and 
profits, and those for the seizure of infringing copies, plates, molds, 
matrices, and so forth, aforementioned, may be united m one action. 

Sec. 25. That any person who willfully and for profit shall in- 
fringe any copyright secured by this act, or who shall knowingly and 
willfully aid or abet such infringement or in anywise knowingly 
and willfully take part in any such infringement, shall be deemeS 
guilty of a misdemeanor, and upon conviction thereof shall be pun- 
ished by imprisonment for not exceeding one year or by a fine of not 
less than one hundred dollars nor more than one thousand dollars, 
or both, in the discretion of the court. 

Any person who, with fraudulent intent, shall insert or impress 
any notice of copyright required by this act, or words of the same 
purport, in or upon any article for which he has not obtained copy- 
right, or with fraudulent intent shall remove or alter the copyright 
notice upon an article duly copyrighted, shall be guilty of a misde- 
meanor, punishable by a fine of not less than one hundred dollars 
and not more than one thousand dollars. Any person who shall 
knowingly issue or sell any article bearing a notice of United States 
copyright which has not been copyrighted in this country, or who 
shall knowingly import any article bearing such notice, or words of 
the same purport, which has not been copyrighted in this country, 
shall be liable to a fine of one hundred dollars. 

The importation into the United States of any article bearing 
such notice of copyright when there is no existing copyright thereon 
in the United States is prohibited, and such importations shall be 
proceeded against as provided by sections twenty-six to twenty-nine, 
inclusive, of this act. 

Sec. 26. That any and all such fraudulent copies prohibited im- 
portation by this act which are brought into the United States from 
any foreign country shall be seized by the collector, surveyor, or 
other officer of the customs, or any person authorized in writing to 
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make seizures under the customs revenue laws, in the district in 
which they are found; and the copies so seized shall without delay 
be delivered into the custody of the principal customs officer of the 
collection district in which the seizure is made; whereupon the said 
officer shall (except in cases of importation hj mail) publish a notice 
of such seizure once a week for three successive weeks in some news- 
paper of the county or place where such seizure shall have been 
made. If no newspaper is published in such county, then such 
notice shall be published in some newspaper of the county in which 
the principal customs office of the district is situated ; and if no 
newspaper is published in such county, then notices shall be posted 
in proper public places, which notices shall describe the articles 
seized and state the time, cause, and place of seizure, and shall re- 
quire any person claiming such articles to appear and file with such 
customs omcer his claim to such articles within twenty days from 
the date of the first publication of such notice. 

Sec. 27. That any person claiming the property so seized may, at 
any time within twenty days from the date of such first publication 
of notice, file with the collector or other proper officer, a claim stating 
his interest in the articles seized, and deposit with such collector or 
other proper officer a bond to the United States, as now prescribed 
by law, in the penal sum of two hundred and fifty dollars, with two 
sureties, to be approved by said collector or other proper officer, con- 
ditioned that in case of the condemnation of the articles so claimed 
the obligors shall pay all the costs and expenses of the proceedings 
to obtain such condemnation. 

Such collector, or other proper officer, shall transmit the said bond 
with a duplicate list and description of the articles seized and claimed 
to" the United States attorney for the proper district, who shall pro- 
ceed for a condemnation of the property by information, as in cus- 
toms-revenue cases. 

Sec. 28. That in case the property shall be condemned it shall be 
delivered into the custody of the United States marshal and de- 
stroyed in such manner as the court may direct. If not condemned, 
the said articles shall be delivered to the importer on payment of the 
duty, if any be due. If probable cause is found by the court as an 
existing fact connected with the seizure, the officer or other person 
making the seizure shall be entitled to a certificate affording him an 
absolute defense to any action on account of the seizure. If no such 
claim shall be filed or bond given within the twenty days above 
specified, the collector or other proper officer of the customs who has 
custody of the property shall declare the same forfeited, and it shall 
be destroyed in such manner as shall be prescribed by the Secretary 
of the Treasury. 

Sec. 29. That mails from foreign countries shall be carefully ex- 
amined by postmasters, who shall forward to the principal customs 
officer of the district in which the post-office is situated any foreign 
mail package supposed to contain any article imported in violation of 
the provisions of this act. Upon receipt of such package the cus- 
toms officer shall detain the same in his custody and notify by mail 
the addressee of the package of its detention, and require him to show 
cause within thirty days why the supposed prohibited articles should 
not be destroyed. If the person so addressed shall not appear and 
show cause to the contrary, the customs officer shall make formal 



14 COPYRIGHT HEARINGS. 

seizure of the articles .contained in the package supposed to be pro- 
hibited importation, and if the package contains any prohibited arti- 
cles shall declare the same forfeited, whereupon said articles shall be 
destroyed in such manner as the Secretary of the Treasury shall 
direct. If upon examination the articles prove to be innocent of any 
violation of law the package shall be forwarded to the addressee in 
regular course of mail, subject to the payment of customs duty, if an}^ 
be due. If the addressee appears and shows to the satisfaction of the 
said officer that the importation of the articles is not prohibited, the 
said articles shall be delivered to the addressee upon payment of the 
customs duty, if any be due. 

Sec. 30. That during the existence of the American copyright in 
any book the importation into the United States of any foreign 
edition or editions thereof (although authorized by the author or 
proprietor) not printed from type set within the limits of the United 
States or n-om plates made therefrom, or any plates of the same not 
made from type set within the limits of the United States, or any 
editions thereof produced by lithographic process not performed 
within the limits of the United States, in accordance with the require- 
ments of section thirteen of this Act, shall be, and is hereby, pro- 
hibited: Provided^ however^ That such prohibition shall not apply — 

^a) To works in raised characters for the use of the blind; 

(b) To a foreign newspaper or magazine, although containing 
matter copyrighted in the United States printed or reprinted by au- 
thority of the coyright proprietor, unless such newspaper or maga- 
zine contains also copyright matter printed or reprinted without such 
authorization ; 

(c) To the authorized edition .of a book in a foreign language or 
languages, of which only a translation into English has been copy- 
righted in this country ; 

(d) To books in a foreign language or languages, published with- 
out the limits of the United States, but deposited and registered for 
an ad interim copyright under the provisions of this act ; in which 
case the importation of copies of an authorized foreign edition shall 
be permitted during the ad interim term of two years, or until such 
time within this period as an edition shall have been produced from 
type set within the limits of the United States, or from plates made 
therefrom, or by a lithographic process performed therein as above 
provided ; 

(e) To any book published abroad with the authorization of the 
author or copyright proprietor when imported under the circum- 
stances stated in one of the four subdivisions following, that is to 
say : 

First. When imported, not more than one copy at one time, for use 
and not for sale, under permission given by the proprietor of the 
American copyright ; 

Second. When imported, not more than one copy at one time, by 
the authority or for the use of the United States ; 

Third. Wnen specially imported, for use alid not for sale, not more 
than one copy of any such book in any one invoice, in good faith, by 
or for any society or institution incorporated for educational, liter- 
ary, philosophical, scientific, or religious purposes, or for the en- 
couragement of the fine arts, or for any college, academy, school, or 
seminary of learning, or for any State school, college, university, or 
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free public library in the United States; but such privilege of im- 
portation without the consent of the American copyright proprietor 
shall not extend to a foreign reprint of a book by an American author 
copyrighted in the United States unless copies of the American 
edition can not be supplied by the American publisher or copyright 
proprietor ; 

Fourth. When such books form parts of libraries or collections 
purchased en bloc for the use of societies, institutions, or libraries, 
designated in the foregoing paragraph, or form parts of the libraries 
or personal baggage belonging to persons or families arriving from 
foreign countries, and are not intended for sale: Provided^ That 
copies imported as above may not lawfully be used in any way to vio- 
late the rights of the American cop3adght proprietor or annul or 
limit the copyright protection secured by this act, and such unlawful 
use shall be deemed an infringement of copyright. 

Sec. 31. That all copies of authorized editions of copyright books 
imported in violation of the above provisions of this act may be 
exported and returned to the country of export, provided it be shown 
to the satisfaction of the Secretary of the Treasury upon written 
application that such importation does not involve willful negligence 
or fraud. If absence of willful negligence or fraud be not established 
to the satisfaction of the Secretarv of the Treasury, the importation 
shall be proceeded against as in the case of fraudulent copies in the 
manner prescribed by sections twenty-six to twenty-nine, inclusive, 
of this act. 

Sec. 32. That all actions arising under the copyright laws of the 
C United States shall be originally cognizable by the circuit courts of 
the United States, the district court of any Territory, the supreme 
court of the District of Columbia, the district courts of Alaska, 
Hawaii, and Porto Rico, and the courts of first instance of the Phil- 
ippine Islands. 

Actions arising under this act may be instituted in the district of 
which the defendant is an inhabitant, or in the district where the vio- 
lation of any provision of this act has occurred. 

Any such court, or judge thereof, shall have power, upon bill in 
equity filed by any party aggrieved, to grant an injunction to prevent 
the violation of any right secured by said laws, according to the 
course and principles of courts of equity, on such terms as said court 
or judge may deem reasonable. Any injunction that may be granted 
restraining and enjoining the doing of anything forbidden by this 
act may be served on the parties against whom such injunction may 
be granted anywhere in the United States, and shall be operative 
throughout the United States and be enforceable by proceedings in 
contempt, or otherwise, by any other court or judge possessing juris- 
diction of the defendants; but the defendants, or any or either of 
them, may make a motion in the proper court of any other district 
where such a violation is alleged to dissolve said injunction upon such 
reasonable notice to the plaintiff as the court or judge before whom 
said motion shall be made shall deem proper, service of said motion 
to be made on the plaintiff in person or on his attorney in the action. 
Said courts or judges shall have authority to enforce said injunction 
and to hear and determine a motion to dissolve the same, as herein 
provided, as fully as if the action were pending or brought in the 
district in which said motion is made. 
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The clerk of the court, or judge granting the injunction, shall, 
when required so to do by the court hearing the application to dis- 
solve or enforce said injunction, transmit without delay to said court 
a certified copy of all the papers on which the said injunction was 
granted that are on file in his office. 

When any action is brought in any place whereof the defendant 
is not an inhabitant, service of process shall be made by the marshal 
of the district of which the defendant is an inhabitant, or of the 
district where he may be found, upon receiving a certified copy of 
the process from the clerk of the court where the suit was brought, 
and return shall be made by said marshal to said court. 

Sec. 33. That the final orders, judgments, or decrees of any court 
mentioned in section thirty-two of this act arising under the copy- 
right laws of the United States may be reviewed on appeal or writ 
or error in the manner and to the extent now provided by law for 
the review of cases finally determined in said courts respectively. 

Sec. 34. That no action shall be maintained under the provisions 
of this act unless the same is commenced within three years after the 
cause of action aros^. 

Sec. 35. That in all recoveries under this act full costs shall be 
allowed. 

Sec. 36. That nothing in this act shall prevent, lessen, impeach, 
or avoid any remedy at law or in equity which any party aggrieved 
by any infrmgement of a copyright might have had if this act had 
not been passed. 

Sec. 37. That the copyright is distinct from the property in the 
material object which is the subject of copyright, and the sale or 
conveyance, by gift or otherwise, of the original object shall not of 
itself imply the cession of the copyright, nor shall the assignment 
of the copyright imply the transfer of the material object. 

Sec. 38. That the right of translation, thp right of dramatization, 
the right of oral delivery of a lecture, the right of representation 
in the case of a dramatic composition, the right of performance in 
the case of a musical composition, where the latter is reserved, as 
provided in section fourteen hereof, the right to make any mechanical 
device by which music may be reproduced to the ear, and the right 
of reproduction of a work of art or of a drawing or plastic work of a 
scientific or technical character shall each be deemed a separate 
estate subject to assignment, lease, license, gift, bequest, or in- 
heritance. 

Sec. 39. That the copyright in a work of art and the ownership 
of the work shall be deemed, to be distinct properties, and, except as 
provided for in this act, the copyright in any artistic work shall 
remain in the author of the work, even if such work be sold or dis- 
posed of by such author, unless the copyright therein be expressly 
assigned or disposed of in writing by him or pass by operation of 
law or testamentary disposition. 

Sec. 40. That every assignment of copyright under this act shall be 
by an instrument of writing signed by the assignor. 

Sec. 41. That every assimment of copyright executed in a foreign 
country shall be acknowledged by the assignor before a consular offi- 
cer or secretary of legation of the United States authorized by law to 
administer oaths or perform notarial jacts. The certificate of such 
acknowledgment under the hand and official seal of such consular 
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officer or secretary of legation shall be prima facie evidence of the exe- 
cution of the instrument. 

Sec. 42. That every assignment of copyright shall be recorded in 
the Copyright Office within ninety days after its execution in the 
United States or within six calendar months after its execution with- 
out the limits of the United States, in default of which it shall be 
void as against any subsequent purchaser or mortgagee for a valuable 
consideration, without notice, whose assignment has been duly re- 
corded. 

Sec. 43. That in place of the original instrument of assignment 
there may be sent for record a true copy of the same duly certified as 
such by any official authorized to take an acknowledgment to a deed. 

Sec. 44. That the Register of Copyrights shall, upon payment of 
the prescribed fee, record such assignment, and shall return to the 
sender, with a certificate of record attached, under seal, the original 
instrument or the copy of the same so filed lor record ; and upon the 
payment of the fee prescribed by this act he shall furnish to any per- 
son requesting the same a certified copy thereof, under the seal oi the 
Copvright Office. 

Sec. 45. That when an assignment of the copyright in a specified 
book or other work has been recorded the assignee shall have the pri- 
vilege of substituting his name for that of the assignor in the statu- 
tory notice of copyright prescribed by this act. 

Sec. 46. That all records and other things relating to copyrights 
required by law to be preserved shall be kept and preserved in the 
Copyright Office, Library of Congress, District of Columbia, and 
shall be under the control of the Register "of Copyrights, who shall, 
under the direction and supervision of the Librarian of Congress, 
perform all the duties relating to the registration of copyrights. 

Sec. 47. That there shall be appointed by the Librarian of Con- 
gress a Register of Copyrights, at a salary of dollars per an- 
num, and one Assistant Register of Copyrights at a salary of 
dollars per annum, who shall have authority during the absence of 
the Register of Copyrights to attach the Copyright Office seal to all 
papers issued from the said office, and to sign such certificates and 
other papers as may be necessary. There shall also be appointed by 
the Librarian such subordinate assistants to the Register as may^from 
time to time be authorized by law. 

Sec. 48. That the Register of Copyrights shall make daily de- 
posits in some bank in the District of Columbia, designated for this 
purpose by the Secretary of the Treasury as a national depository, 
of all moneys received to be applied as copyright fees, and shall 
make weekly deposits with the Secretary or the Treasury, in such 
manner as the latter shall direct, of all copyright fees actually ap- 
plied under the provisions of this act, and annual deposits of sums 
received which it has not been possible to apply as copyright fees 
or to return to the remitters, and shall also make monthly reports 
to the Secretary of the Treasury and to the Librarian of Congress 
of the applied copyright fees for each calendar month, together 
with a statement oi all remittances received, trust funds on hand, 
moneys refunded, and unapplied balances. 

Sec. 49. That the Register of Copyrights shall give bond to the 
United States in the sum of twenty thousand dollars, in form to be 
approved by the Solicitor of the Treasury and with sureties satis- 
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factory to the Secretary of the Treasury for the faithful discharge 
of his duties. 

Sec. 50. That the Register of Copyrights shall make an annual 
report to the Librarian of Congress, to be printed in the Annual Re- 
port on the Library of Congress, of all copyright business for the 
previous fiscal year, including the number and kind of works which 
have been deposited in the Copyright Office during the fiscal year, 
under the provisions of this act. 

Sec. 51. That the seal provided under the act of July eighth, eight- 
een hundred and seventy, and at present used in the Copyright Office, 
shall continue to be the seal thereof, and by it all papers issued from 
the Copyright Office requiring authentication shall be authenticated. 

Sec. 52. That, subject to the approval of the Librarian of Con- 
gress, the Register of Copyrights shall be authorized to make reas- 
onable rules and regulations, not inconsistent with the provisions of 
this act, for the conduct of proceedings with reference to the reg- 
istration of claims to copyright as provided by this act: Provided^ 
That no breach of such rules or regulations shall aflFect the validity 
of the copyright. 

Sec. 53. That the Register of Copyrights shall provide and keep 
such record books in the Copyright Office as are required to carry 
out the provisions of this act, and whenever deposit has been made in 
the Copyright Office of a title or copy of any work under the pro- 
visions of this act he shall make entry thereof. 

Sec. 54. That in the case of each entry the person recorded as the 
claimant of the copyright shall be entitled to a certificate under seal 
of copyright registration, to contain his name and address, the title of 
the work upon which cop^^riglit is claimed, the date of the deposit of 
the required copies of such work, and such marks as to class designa- 
tion and entry number as shall fully identify the entry. In the case 
of a book the certificate shall also state the receipt of the affidavit 
required by section thirteen of this act, and the date of the comple- 
tion of the printing, or the date of the publication of the book, as 
stated in the said affidavit. The Register of Copyrights shall pre- 
pare a printed form for the said certificate, to be filled out in each case 
as above provided for, which certificate, sealed with the seal of the 
Copyright Office, shall, upon payment of the prescribed fee, be given 
to any person making application for the same, and the said certifi- 
cate shall be admitted in any court as prima facie evidence of the 
facts stated therein. 

Sec. 55. That the Register of Copyrights shall fully index all copy- 
right registrations, and shall print at periodic intervals a catalogue 
of the titles of articles deposited and registered for copyright, to- 
gether with suitable indexes, and at stated intervals shall print com- 
plete and indexed catalogues for each class of copyright entries, and 
thereupon shall have authority to destroy the original manuscript 
catalogue cards containing the titles included in such printed volumes 
and representing the entries made during such intervals. The cur- 
rent catalogues of copyright entries and the index volumes herein 
provided for shall be admitted in any court as prima facie evidence 
of the facts stated therein as regards any copyright registration. 

Sec. 56. That the said printed current catalogues as they are issued 
shall be promptly distributed by the Copyright Office to the collectors 
of customs 01 the United States and to the postmasters of all ex- 
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change offices of receipt of foreign mails, in accordance with revised 
lists of such collectors of customs and postmasters prepared by the 
Secretary of the Treasury and the Postmaster-General, and they shall 
also be furnished to all parties desiring them at a price to be deter- 
mined bv the Register of Copyrights, not exceeding five dollars per 
annum ror the complete catalogue of copyright entries and not ex- 
ceeding one dollar per annum for the catalogues issued during the 
year for any one class of subjects. The consolidated catalogues and 
indexes shall also be supplied to all persons ordering them at such 
prices as may be determined to be reasonable, and all subscriptions 
for the catalogues shall be received by the superintendent of public 
documents, who shall forward the said publications ; and the moneys 
thus received shall be paid into the Treasury of the United States 
and accounted f ot* under such laws and Treasury regulations as shall 
be in force at the time. 

Sec. 57. That the record books of the Copyright Office, together 
with the indexes to such record books, and all works deposited and 
retained in the Copyright Office, shall be open to public inspection 
at convenient times ; and copies may be taken of the copyright entries 
actually made in such record books, subject to such safeguards and 
regulations as shall be prescribed by the Register of Copyrights and 
approved by the Librarian of Congress. 

Sec. 58. That of the articles deposited in the Copyright Office 
under the provisions of the copyright laws of the United States 
or of this act, the Librarian of Congress shall determine what books 
and other articles shall be transferred to the permanent collections 
of the Library of Congress, including the law library, and what other 
books or articles shall be placed in the reserve collections of the Li- 
brary of Congress for sale or exchange, or be transferred to other 
governmental libraries in the District of Columbia for use therein. 

Sec. 59. That of any articles undisposed of as above provided, 
together with all titles and correspondence relating thereto, the Li- 
brarian of Congress and the Register of Copyrights jointly shall 
at suitable intervals determine what of these receiA^ed during any 
period of years it is desirable or useful to preserve in the permanent 
files of the Copyright Office, and, after due notice as hereinafter pro- 
vided, may within their discretion cause the remaining articles and 
other things to be destroyed: Provided^ That there shall be printed 
in the Catalogue of Copvright Entries from February to November, 
inclusive, a statement of the years of receipt of such articles and a 
notice to permit any author, copyright proprietor, or other lawful 
claimant to claim and remove before the expiration of the month of 
November of that year anything found which relates to any of his 
productions deposited or registered for copyright within the period 
of years stated, not reserved or disposed or as provided for in sec- 
tions fifty-eight and fifty-nine of this act: And provided furtlier^ 
That no manuscript of an unpublished work shall be destroyed dur- 
ing the term of its copyright without specific notice to the author, 
copyright proprietor, or other lawful claimant, permitting him to 
claim and remove it. 

Sec. 60. That the Register of Copyrights shall receive and the per- 
sons to whom the services designated are rendered shall pay the fol- 
lowing fees: For the registration of any work subject to copyright 
deposited under the provisions of this act, every dollar, which sum is 
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to include a certificate under seal. For every additional certificate 
under seal of registration made, fifty cents. For recording and cer- 
tifying any instrument of writing for the assignment of copyright, or 
for any copy of an assignment, duly certified, if not over three hundred 
words in length, one dollar; if more than three hundred and less 
than one thousand words in length, two dollars ;• if more than one 
thousand words in length, one dollar for each one thousand words 
and fraction thereof over three hundred words. For comparing any 
copy of an assignment with the record of such document in the Copy- 
right Office and certifying the same under seal, one dollar. For re- 
cording the transfer of the proprietorship of copyrighted articles, 
ten cents for each title of a book or other article in addition to the 
fee prescribed for recording the instrument of assignment. For any 
requested search of Copyright Office records, indiBxes, or deposits, 
fifty cents for each full hour of time consumed in making such search. 
For the personal inspection of copyright record books, indexes, appli- 
cations, or any article deposited, including the copying of an entry 
actually made in any such record book, ten cents in the case of each 
book or other article : Provided^ That for such inspection or copying, 
or both, if made by or on behalf of any person party to a copyright suit 
already begun or if the inspection and use of a book or other depos- 
ited article is made in the reading room of the Library of Congress, 
or in any division of the Library to which the said article would nat- 
urally pertain, no charge shall be made: Promded further^ That only 
one registration at one fee shall be required in the case of several vol- 
umes of the same book or periodical deposited at the same time or 
of a numbered series of any work specified in subsections (h), (j), 
(k), and (1) of section five of this act, where such series represents 
the same subject with variances only in pose or composition and the 
items composing it are deposited at the same time under one title 
with a view to a single registration. 

Sec. 61. That in the interpretation and construction of this act the 
words " United States " shall be construed to mean the United States 
and its territorial possessions, and to include and embrace all terri- 
tory which is now or may hereafter be under the jurisdiction and 
control of the United States. 

Sec. 62. That in the interpretation and construction of this act 
words importing the singular number shall be held to include the 
plural, and vice versa, except where such construction would be un- 
reasonable, and words importing the masculine gender shall be held 
to include all genders, except where such construction would be 
absurd or unreasonable. 

Sec. 63. That in the interpretation and construction of this act 
" the date of publication " shall in the case of a work of which copies 
are reproduced for sale or distribution be held to be the earliest date 
when copies of the first authorized edition were sold or placed on 
sale ; and the word " author " shall include an employer in the case 
of works made for hire. 

Sec. 64. That all acts and parts of acts inconsistent herewith are 
hereby repealed, save and except section forty-nine hundred and 
sixty-six of the Revised Statutes, the provisions of which are hereby 
confirmed and continued in force, anything to the contrary in this 
act notwithstanding. 
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Committee on Patents, 

United States Senate, 
Washinffton, D, C.^ Friday^ December 7, 1906 — lOSO a. m. 

The committee met at the Senate Reading Room, Library of Con- 
gress, jointly with the House Committee on Patents. 

Present: Senators Kittredge (chairman), Clapp, Smoot, Mallory, 
and Latimer; Representatives Currier, Hinshaw, Bonynge, Camp- 
bell, Barchfield, Chaney, McGavin, Legare, Webb, and Gill. 

Present also : Herbert Putnam, esq.. Librarian of Congress ; Thor- 
vald Solberg, esq.. Register of Copyrights, and many others. 

The Librarian. Messrs. Chairmen, I suppose that you will desire 
that all the gentlemen present shall be registered as they were at 
the hearings in last June. Their names will be sought, but any 
whose names have not been taken down will please give them to the 
attendant whom thev will find at the desk on leaving the room. 

Messrs. Chairmen, since the last hearing certain documents have 
been printed which are at the disposal ot any person iijiterested in 
the bill. The printed record of the hearings, of course ; also a com- 
parison and analysis of the pending bill with a comparison of ex- 
isting provisions of law. This is printed and has just been issued 
by the Copyright Office. Also a verbatim reprint of the copyright 
enactments of the United States from 1783 down to date ; an attempt 
at a tabulated statement of the amendments to the bills proposed to 
date, and also a note of suggestions and criticisms \ which did not 
take the form of definite phraseology. This is brought down to 
December 4 by addenda and a supplementary addendum which con- 
tains a comparison of the provisions of a substitute draft bill which 
has just reached the Copyright Office with the provisions of the 
pending bill. 

Mr. Chairman, you have indicated as perhaps most useful to the 
committee some attempt to group the discussion to-day and to-morrow 
so that the discussion of identical provisions would all come upon 
those provisions. We have applications for time which would aggre- 
gate thirteen or fourteen hours. It would be practicallv impossible 
now, we presume, to lay out a definite programme even for these two 
days. It has been suggested, however, by Mr. Cromelin, the presi- 
dent of the American Musical Copyright League, which is particu- 
larly interested in what are denominated paragraph G and its de- 
pendents, and appears in opposition to those provisions^ that from 
its point of view it would be desirable to have as many as possible of 
the other provisions of the bill disposed of before particular dis- 
cussion is had upon these provisions. Am I right, Mr. Cromelin? 

Mr. Cromelin. Yes. 
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The Librarian. That with a view of more effective discussion on 
thbse provisions when it is to come. Mr. Cromelin understands that 
it is the intention of the committee to see that ample discussion is to 
be had, and to make all provision in its power to provide for it. 

Therefore it has seemed, in accordance with that suggestion, if it 
is adopted, that the logical first item on the programme this morn- 
ing would be a statement from Mr. Burton pointing out the essential 
respects in which his substitute bill intentionally differs from the 
pending bill — not arguing the proposals, but simply pointing out the 

Srovisions as matters of fact and intention — and he says that he can 
o that in twenty minutes. 

Would it be your pleasure to hear Mr. Burton ? 

Mr. Currier. Mr. Chairman, I received a communication last night 
from Mr. Hedgeland, of Chicago, which led me to think he desired 
to be heard early in the day. I would suggest, therefore, that Mr. 
Hedgeland be given the first thirty minutes of the time and then 
that Mr. Burton be given such time as he desires. 

The Chairman. Very well. 

Mr. Currier. Is Mr. Hedgeland here? 

Mr. PIedgeland. Yes, sir. 

The Librarian. The chairman suggests that 3^011 be given your 
thirty minutes now, Mr. Hedgeland. 

STATEMENT OF F. W. HEDGELAND, ESQ., OF CHICAGO. 

The Librarian. Mr. Hedgeland, w^ill you give your full name, 
please, and whom you are representing, unless you speak simply for 
yourself ? 

Mr. Hedgeland. Frederick W. Hedgeland, Chicago, 111.; repre- 
senting myself, the musical interests, and the public. 

The Chairman. What is your business, Mr. Hedgeland ? 

Mr. Hedgeland. I am an inventor, sir. 

The Chairman. Along what line ? 

Mr. Hedgeland. Musical instruments and other lines. I have pat- 
ented over forty or fifty devices which are used in automatical musi- 
cal instruments. 

The Chairman. You may proceed. 

Mr. Hedgeland. At the close of the last hearing in this room, on 
June 9, 1 became interested in seeing the documents, the records of the 
conferences, and went up to the Library with a request to the Libra- 
rian for permission to go through the records and see any documents 
that might lead up to the presentation of this bill, especially as to 
applying to the instruments in which I am interested. I had the files 
placed at my disposal, and, with help, went through the entire mass 
of correspondence. In going through the whole correspondence I 
failed to find a single, solitary letter from any one composer peti- 
tioning or asking for protection under a measure of this kind. On 
the other hand, from the date of the first proposed conference there 
was abundant evidence that musical associations, or the Music Pub- 
lishers' Association, were going to ask for protection for mechanical 
musical instruments. It appears amongst the very first communica- 
tions prior to the first conference, or at the first conference. 

Farther along in the correspondence there are numbers of letters 
from individuals asking for information as to what was being done 
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at these conferences, and none of them obtained any satisfaction or 
any information from the Librarian unless they were members of 
some affiliated associations which had taken part in the conference. 
I have some original letters where application was made for informa- 
tion from parties who were vitally interested in the measure. They 
received the information that when the bill was presented they would 
have no difficulty whatsoever in securing a copy of it. Is that the 
way to treat all interests alike ? 

The Chairman. Mr. Hedgeland, you are now appearing before a 
joint committee of the Senate and House. 

Mr. Hedgeland. Yes, sir. 

.The Chairman. And you are having an opportunity to present 
whatever claims you have in reference to the proposed legislation. 

Mr. Hedgeland. Yes, sir; I am trying to ffet at the merits of the 

The Chairman. And I would suggest that you confine your dis- 
cussion to the merits of the bill with which the committee has to do. 

The Librarian. Mr. Chairman, Mr. Hedgeland has asked only thirty 
minutes. His idea of what is relevant, what bears on the merits, may 
not be identical with some one else's. I beg that he be allowed to use 
his thirty minutes as he thinks best. 

The Chairman. Very well. 

Mr. Thomas Nelson Page. If t may say so, Mr. Chairman, it seems 
to me that the chairman is the judge oi what is pertinent in this 
particular case. There must be a judge of what goes to the merits 
of the bill, and it seems to me we shall not get at the merits unless the 
chairman decides and rules what does go to the merits. 

The Librarian. I understood Mr. Currier to say, Mr. Chairman, 
that owing to a communication he had received he particularly de- 
sired to hear from Mr. Hedgeland now, and there may be reasons 
of which Mr. Page may not be aware that would make it desirable 
for Mr. Hedgeland to be free to use his time as he wishes. 

Mr. Currier. So far as I am personally concerned, I would like 
Mr. Hedgeland to take his own line. 

The Chairman. Very well; you may have your thirty minutes, 
and take your own course in reference to it. 

Mr. Hedgeland. Amongst the correspondence there are letters 
from the Chase & Baker Company which came to my notice, in which 
they fully set forth what they feared was being done in the prepa- 
ration of this bill, but on which they were unable to secure any infor- 
mation. A copy of those letters, which were written to Messrs. Schu- 
mann, were sent to the Librarian's office by Mr. Haven Putnam, of 
New York. They set forth how this monopoly of the ^olian com- 
pany was anticipated, and that if legislation of this kind took place 
it would instantly create ,a monopoly. Those letters of the Chase & 
Baker Company that were addressed to Messrs. Schumann were sent 
by the Librarian of Congress to Boston, to Mr. Bacon, of the White- 
Smith Music Publishing Company, with the statement that he 
thought they would make interesting reading. I have certified copies 
of many letters along the same line, where people have written and 
asked and positively been stood off until this bill was presented. The 
merits of the case show, as far as it applies to mechanical musical 
instruments, that the composers, the true beneficiaries under this bill, 
never petitioned for it. 
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Mr. Currier. Mr. Sousa and Mr. Herbert and other composers have 
appeared before the committee. 

Mr. Hedgeland. Yes, sir; but there is not a letter, before this 
matter was agitated or the conferences called, asking for it. That is 
in sharp contrast to the Librarian's statement here before this com- 
mittee on June 9, when he stated : " Did any of you ask for this 
information? Was there not eveiy reason to beheve that such a 
measure would be incorporated? Did you ask for it? You biow 
you did not." The evidence is, and I have lots of letters to prove, 
that it was asked and it was practically, to all intents and purposes, 
refused. 

I can not understand, gentlemen, I can not picture any manufac- 
turer, whether of phonographs or automatic players, walking up and 
asking to be taxed, whether it is 10 per cent, 5 per cent, or whatever 
it is, unless there is some special privilege that ne is going to obtain 
under this measure. Nowadays the whole trend of business is to 
reduce the cost of a product, not to increase it. I think it is plain 
on the face of it. 

Before I close I would like the committee at their leisure to take 
up the matter which I left with them last night, and I will submit 
briefs and copies. With that I will let the matter rest 

Mr. HiNSHAW. I think you had. better explain the matter a little 
bit to us now, for I am afraid we will never read them; that is, I am 
afraid I will never read them. We have too many things to do. 

Mr. Hedgeland. It is much better in brief form, sir, with the ex- 
hibits. 

Mr. HiNSHAW. But would you mind explaining just what you 
want in this bill? 

Mr. HEDGEiiAND. Anything that is fair and equitable to the pub- 
lic and all concerned is what I want. I do not want any special 
privilege. 

Mr. L^GARE. What is your idea of what is fair and right? Give 
us that. 

Mr. Hedgeland. That I have not given any thought to, sir; any 
measure that will not force the entire population of this country to 
pay tribute to one or two individuals. 

Mr. HiNSHAW. Just explain just how that would occur. How 
would one or two individuals have a monopoly? 

Mr. Hedgeland. Because, sir, the whole thing has been antici- 
pated by contracts with the Music Publishers' Association. The 
whole thing is bartered in advance; and if that bill which is pre- 
sented had ever become a law the major portion of the mechanical 
musical instruments of this country would have been just wiped 
right out. 

Mr. Currier. Have you any complaint to make or have you heard 
anybody make any complaint that did not have the most ample op- 
portunity to be heard here? 

Mr. Hedgeland. In the room here ? No, sir. 

Mr. Currier. Yes; or at any time since this bill was introduced? 

Mr. Hedgeland. In here ? 

Mr. Currier. No ; in Congress. 

Mr. Chaney. We are the committees of Congress here, you know. 

Mr. Currier. Since the bill was introduced ? 

Mr. Hedgeland. No, sir. 
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Mr. Currier. Has not all possible information been given to every- 
body ? 

Mr. Hedgeland. Yes, sir. 

Mr. Currier. You have no complaint, then, to make about that? 

Mr. Hedgeland. No, sir; none whatever. The only complaint I 
have to make — and I believe I am in the right — is in the preparation 
of the bill and the way the public interests were handled prepara- 
tory to its submission to this committee. 

Mr. Currier. Of course, you understand that during the prepara- 
tion of it no Member of Congress was consulted ? 

Mr. Hedgeland. I understand that, sir. 

Mr. Currier. No Member of Congress knew anything about the 
bill until at the time of its introduction. 

Mr. Hedgeland. I fully appreciate that, sir; I appreciate that. 

Mr. Currier. No member of the Senate, nor any Member of the 
House. 

Senator Mallory. Will you state specifically what fault you have 
to find with this bill — what particular parts are objectionable to you? 

Mr. Hedgeland. Paragraph G. 

Mr. BoNYNGE. Paragraph G of what section? 

Mr. Hedgeland. Section 1. 

Mr. BoNYNGE. What bill are we considering, Mr. Chairman? We 
have so many different bills here that I do not know which bill we 
are considering. 

The Register or Copyrights. It is in this brown pamphlet, ar- 
ranged as the Librarian has stated. 

The Chairman. We are considering Senate bill 6330 and House 
bill 19853. It is printed in this book which I hold in my hand. 

Senator Mallory. Is this the paragraph you refer to? 

Mr. Chaney. Will somebody name the page, so that we can get it? 

The Chairman. Pa^e 9. ^ 

The Librarian. This paragraph G, gentlemen, is the paragraph 
relating to the music devices, music reproduced by a mechanical 
device. It belongs to the set of provisions which had been sug- 
gested to be discussed by themselves. 

Mr. Chaney. Yes ; I remember. That is it. 

Mr. HiNSHAW. Now, if you will permit me, will you not explain 
how section G, to which you refer, would bar all the music-instru- 
ment-making houses except one or two from making and selling dif- 
ferent kinds of musical devices? 

Mr. Hedgeland. You wish me to explain how that would do that, 
sir? 

Mr. HiNSHAW. Yes. 

Mr. Hedgeland. Because a contract exists — a thirty-five-year con- 
tract — between members of the Music Publishers' Association and 
the ^olian Company, a corporation of New York City, giving them 
the exclusive rights under all their musical compositions in per- 
forated-roll form. 

Mr. Currier. What evidence of it have you? 

Mr. Hedgeland. That that contract exists? 

Mr. Currier. Yes. 

Mr. Hedgeland. Why, I have copies of it. 

Mr. Currier. Suppose you put them into the record. 

Mr. Hedgeland. All right, sir. 
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The Librarian. Those were put into the record last summer, Mr. 
Chairman. 

Mr. Hedgeland. They were put into the record the last time, sir; 
they are already in the record. 

Mr. Chaney. How would you modify this language to avoid what 
you say is the trouble ? 

Mr. Bonynge. By striking it out altogether, I suppose. 

Mr. Hedgeland. I do not know, sir; I am not a lawyer. 

Mr. Chaney. Would you strike out the paragraph altogether? 

Mr. Hedgeland. I should ; yes, sir. As far as I can find out, no 
composer ever asked for it to be inserted. That appears from the 
pen and is the combined work of the Publishers' Association an& 
their lawyers. 

The Chairman. Have you read the evidence that was given before 
the joint committee in June last by Mr. Sousa and Mr. Herbert and 
other composers? 

Mr. Hedgeland. Yes, sir. I am talking about Paragraph G, and 
how it came into the bill. 

Mr. Currier. They refer to Paragraph G. Mr. De Koven, I think, 
is present. He appears in favor oi it. 

Mr. Hinshaw. I do not yet understand this point, Mr. Hedgeland. 
How would the inclusion of this section in the bill prevent any other 
company or organization from making musical devices and having 
them copyrighted than the ones to which you refer? 

Mr. Hedgeland. Because the music publishers are in association 
at the present day, and (to use their own expression) all the pub- 
lishers of any consequence in the country but two are members or the 
association, and the members have contracts similar to the one that 
is in the record giving this one concern the sole right to use those 
musical compositions in mechanical reproduction. 

Mr. Currier. Mr. Hinshaw, may I say that ample time will be 
given to this a little later on ? 

Mr. Hinshaw. All right. 

Mr. Currier. So that if Mr. Hedgeland has anything further to 
say on any other line, let him tal^e his time now. 

Mr. Hedgeland. No, sir; not any other line. That is all, thank 
you. 

The Chairman. Have you any other criticism of the bill except 
subdivision G of section 1 ? 

Mr. Hedgeland. That is the only one that I have noticed, sir, that 
I am interested in. 

The Chairman. Have you anything further that you wish to say 
at the present time? 

Mr. Hedgeland. No, sir. 

The Chairman. About the bill or the conduct of the Copyright 
Office? 

Mr. Hedgeland. At the present time ? 

The Chairman. Yes. 

Mr. Hedgeland. If I am to be heard later, no, sir. 

Mr. Currier. You are not to be heard later; you have been given 
thirty minutes, and the committee desire you to close your statement 
to-day. 

Mr. Hedgeland. Well, sir; I am through. 
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STATEMENT OF HEBBEBT PUTNAM, ESQ., LIBBABIAN OF 

CONGBESS. 

The Librarian. Mr. Chairman, I must interpolate, not a discus- 
sion, but a reflection. It is, I hope, the only period of a few minutes 
that it will be necessary to take for the Copyright Office in an ego- 
tistic capacity. 

Immediately after the hearings of June last Mr. Hedgeland was 
given the freedom of our office files. With an attorney and stenog- 
rapher he went through them. He went through the four volumes 
of the records of the copyright conferences; the sixteen volumes of 
correspondence, which include every letter received by the Register 
or myself, and copies of every letter written by us relating to the con- 
ferences, the bill, or the project. He went through those. What he 
has found — ^to his purpose — he has merely indicated to you; but he 
has extended at greater length in a communication to the President, 
and at some length, with documents, in communications to the Musi- 
cal Age. 

I answered the communication to the President, because etiquette 
required me to. I did not answer the communication to the Musical 
Age, because I do not argue the integrity of my office in the public 
press. I suggested to the American Musicab Copyright League that 
if, as indicated by these communications of Mr. Hedgeland, by some 
remarks of Mr. Cameron at the last hearings and at meetings of the 
league, and by one or two other evidences, there was a grievance 
against the Copyright Office we were perfectly ready to have it made 
a special issue, and to deal with it then. I could not ask that the gen- 
tlemen who have come here, this large company, interested not in the 
conduct of the Copyright Office, but in the merits of this bill, should 
listen to a discussion of these matters now. 

Mr. Hedgeland found a conspiracy — a conspiracy in which the 
Copyright Office was an accomplice. He has fastened it upon the 
music publishers. But he has overlooked the book publishers. This 
bill gives them certain benefits. They were at the conferences. 
Undoubtedly they were at the bottom of the bill; and there is the 
more reason to think this, Mr. Chairman, because they had already 
sought these very benefits in a separate bill introduced before these 
conferences were thought of; and for the further reason that the 
Librarian of Congress is brother to the secretary of their league. 
Undoubtedly the book publishers were at the bottom of this bill. He 
has overlooked the activities of the directory publishers. This bill 
for the first time specifies directories as subject-matter of copyright. 
Undoubtedly the directory publishers were at the bottom of it. The 
print publishers, the photographers, would gain special benefits by it, 
and certain reliefs. Undoubtedly they were at the bottom or it. 
Then, besides the composers there was the whole creative class of 
authors and artists. They get a longer term, a simpler form of 
notice, relief from certain fatalities now experienced, and ampler 
compensation in case of infringement. Xo doubt they were at the 
bottom of it. 

There is more reason to think this because many of them are 
friends, and some, intimates, of the Librarian of Congress; and 
because the Librarian is the son of his father — a publisher noted for 
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his weakness to the claims of authors' (which he recognized in his 
own business, not always to his own advantage), and quite prominent 
in promoting protection to literary property. In the case of the 
authors there were prenatal influences at work upon the Librarian. 

But, if suspicion must rest upon these classes, Mr. Chairman, 
there is one group that can be convicted offhand, and that is the 
typographers. The typographers gain in this bill their affidavit 
clause, which thev haa sought in a special bill introduced a year 
before these conferences were thought of; and there is the more 
reason to think them at the bottom of it because the very interview 
between Chairman Kittredge and myself at which these conferences 
were suggested related to that affidavit bill. And the complicity of 
the Copyright Office in the interest of the typographers is the more 
shameless, Mr. Chairman, because it is well known that both the 
Register and myself disapproved of that affidavit bill when intro- 
duced. By what illicit influence, Mr. Chairman, were we induced 
to " come around?" What was the consideration? 

The record of the conferences shows a unanimous vote on the part 
of the conferees that the salary of the Register (I shall take but a few 
moments, Mr. Chairman) should be increased to $5,000. It is clear 
how the Register was " brought 'round." Mr. Sullivan did not intro- 
duce that resolution, but that makes the proof perfect. For in a con- 
spiracy the most suspicious circumstance is the result that you sus- 
pect, brought about in the way one would not have expected. 

Mr. Chairman, if once one gets a clear notion or a conspiracy, 
many things become significant which the simple-minded might pass. 
At the outset of the conferences I suggested to the conferees that they 
had better postpone moral yearnings to a future generation. For 
" moral yearnings " Mr. Hedgeland reads " moral compunctions " ; 
and what might have been thought an exhortation to them to post- 
pone the ideal in favor of the practicable becomes a suggestion to them 
to take everything thej can get without any regard to the rights of 
others. — Mr. Bowker invites the Librarian to mnch with him. As 
they are starting out, Mr. Victor Herbert and Mr. Burkan,.as if by 
accident, drop into Mr. Bowker's office, and the four go along to- 
gether. Mr. Bowker, you will have to prove that that luncheon was 
not paid for by the music publishers. [Laughter.] 

A meeting was held in this room on June 5, the day before your 
hearing. It was to be a meeting of participants in the conferences. 
It was called as such by the Copyright Office, and no other call was 
authorized by that Office. But the conferees who met here, proceeding 
as they supposed they had a right to, attempted to pass a resolution 
with regard to the presentation of the bill the next day. Certain 
other gentlemen were here, six or eight, who had come on the re^nark- 
able supposition that that meeting was for an open public discussion 
of this bill on its merits. I say " remarkable supposition," because 
the hearing before the committee was to be the very next morning. 
And they blocked the passage of that resolution, which they might 
perfectly properly hold, of course, could not commit themselves, but 
which was not intended to commit them. . 

At the organization of the American Musical Copyright League 
a description was given of that meeting by Mr. Cromelin, who was 
present. Mr. Cromelin has since written me that he intended that 
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description to convey no imputation upon the Copyright Office — a very 
friendly, pleasant letter, signed " With the greatest respect " — and 
that it was meant to be simply a statement of facts. There were some 
errors of fact, but I do not for a moment intimate that those were 
intentional. But, Mr. Cromelin, just as I received your reply I was 
thinking of sending that statement, which was published in the 
Musical Age, to a daughter of mine at college, as a model of innu- 
endo: by which I mean that gentle art of coloring a fact so as to 
convey an insinuation. I have not sent it because you say that it was 
not meant that way. 

Mr. Chairman, once grasp the idea of. conspiracy and many things 
become plain. They became plain to Mr. Hedgeland. But one thing 
is not plain: What was the consideration^ the inducement to the 
Copyright Office to enter into this conspiracy? I am not speaking 
of an outside trade conspiracy. That is a different matter — ^this 
JEolian conspiracy. I mean this conspiracy that has been brought 
before you, that has been brought before the public, implicating the 
Copyright Office. What was our inducement? 

Mr. Hedgeland appears not to have found it, but when he does it 
will create a sensation, because it must have been something very 
substantial. You can judge that if you will consider for a moment 
what we had to face in this project. If one result was certain from 
it, it was that the Copyright Onice itself would come out of it with 
neither glory nor popularity. The bill is a copyright bill. It there- 
fore promotes a monopoly — a legalized monopoly, to be sure, but 
still a monopoly — and monopolies are just now in disrepute. We 
could not expect that it would be popular with the general public. 
Any particular . interest, any interest injuriously affected by it, was 
certain to denounce the bill and would be apt, without careiul study 
of the history of it, to denounce the Copyright Office. Nor were we 
likely to be compensated by the enthusiasm of the proponents of the 
bill, because every interest in the conferences is in some measure dis- 
appointed in the bill as it stands and may be more disappointed when 
it is reported. But the worst consequence was that we were certain 
to lose credit with this committee. We presented the bill without 
prejudice, and that was to present it without any questions or doubts 
of our own. Now, the Eegister, I know, disapproves certain of its 
provisions. I may, for aught he knows, disapprove others. We can 
not communicate any doubts of our own to this committee in ad- 
vance. To do so would be to present the bill with one hand and stab 
it in the back with the other. The consequence will be that any 
credit to us for an independent judgment on these matters is not to be 
hoped from your committee. 

I say that we can hope for neither glory nor popularity from this 
measure. Out of favor with the proponents, denounced by the 
opponents, unpopular with the public, and probably more or less dis- 
credited by the committee — that was the prospect ! [Laughter.] 

A farmer, returning one day, was told of a succession of disasters 
that had befallen him in his absence. His barn, his house, his horse, 
his cow, his wife, his child — all were gone. As the recital proceeded, 
instead of breaking down, he broke up, and at the last item he burst 
into a loud guffaw. " What was he laughing at? " " Oh, but it is 
so (d ) complete! " [Laughter.] 

c H— 06 3 
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The Chairman. Now we will hear Mr. Burton. 

STATEMENT OF CHARLES S. BITBTON, ESQ., OF CHICAGO, ILL. 

The Chairman. Mr. Burton, will you not state your name to the 
stenographer ? 

Mr. Burton. Charles S. Burton. 

The Chairman. Where do you live ? 

Mr. Burton. In Chicago, 111. 

The Chairman. What is your business or profession ? 

Mr. Burton. Lawyer. 

The Chairman. And whom do you represent? 

Mr. Burton. I represent directly a client, the Melville Clark Piano 
Company, manufacturers of musical instruments, and the Q. R. S. 
Company, manufacturers of perforated rolls. 

The Chairman. You present, as I understand, the bill that is 
upon our desks here, purporting to be submitted in behalf of the 
Clark Piano Company ? 

Mr. Burton. Yes; so entitled in order that there may be no mis- 
understanding. 

The Chairman. How much time do you wish ? 

Mr. Burton. I think I can state what the Librarian indicated he 
desired I should state at this point in not to exceed twenty minutes, 
with the understanding that that matter is not to be discussed at this 
point, because I could not discuss the points in that time; but when 
the committee arrives at the point of taking up this subject, or the 
subjects which may be involved here later — and this matter may have 
had criticism — I should be glad if I might be heard to answer criti- 
cisms, if it is desired. I should be willing, if the committee preferred, 
to handle the whole matter now, but I understand that is not the pro- 
gramme. The suggestion that the matters touching automatic appli- 
ances for reproducing audible speech or music should be discussed 
later seemed a little bit inconsistent with this statement at this time, 
because in the main and vitally the matters of change I suggest relate 
to that subject. But nevertheless I will state in outline at this point, 
at the request of the committee, my suggestions. 

The Chairman. In what respect does the bill you propose differ 
from the bill introduced in Congress? 

The Librarian. That was to be his statement, sir-7-to point out 
the essential particulars in which the bill differs from the pending 
bill. 

The Chairman. We will be glad to hear your statement from that 
point. 

Mr. Burton. Now, if the committee will refer to the pending bill 
by the sections as I shall name them, I can state by that reference 
most easily the differences. 

The Librarian. You have on your desks, gentlemen, this printed 
statement, which contains what he proposes to refer to. 

Mr. Burton. Perhaps you may find it convenient to refer to that, 
although my references will be directly to the sections of the pending 
bill. The comparisons in detail are made there. I am not going 
to follow those detailed comparisons. They will be too numerous 
to be covered in twenty minutes. But by referring to section 1 of 
the pending bill, which states the scope of copyright, and comparing 
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that with the corresponding sections of the substitute, some differ- 
ences will be noted which I will mention. 

In the first place, I should have said the numbers I refer to, 
though so far they agree, will be to the sections as numbered in the 
substitute bill instead of the pending bill; and copies of that are 
also, I understand, before the members of the committee. 

In section 1 of the substitute draft, in the first place, there is 
included musical-dramatic with dramatic compositions as protected 
in respect to performance. In that respect the substitute differs 
from the pendmg bill; and from certain interpretations, which I 
believe to be incorrect, of the present statute, which covers all 
musical performance. I limit it in this modification to musical- 
dramatic performance, conceiving that to have been the intention of 
the present statute. 

Second. This statement of the scope of copyright in the substitute 
recognizes a broad distinction between the original act and what 
may be called the various outgrowths, such as dramatizing, digesting, 
etc., which are stated in the sub-sections as the only ones that want 
the further protection. That change of statement of scope is found 
to be necessary for consistency in carrying out the main purpose of 
the amendment which I started out to make, which, as I stated, 
related to the matter of devices for audible reproduction. 

Turn to section 6 of the substitute bill (I shall be obliged to move 
rapidly, because I am trying to get through in twenty minutes) — 
the classification. By comparing that with the classification in the 
original bill differences win be noted; and there again I have pro- 
posed a reclassification in order to obtain consistency and conven- 
ience of reference to the classes in the other provisions. 

Turn to section 13 of the substitute bill — the provision for regis- 
tration, which it is required shall be accompanied by prima facie 
proof of authorship, as in the case of patents, that the party, the 
author, applying lor registration shall make affidavit that he is 
the author, or that if the application is made by a party assignee 
of the author he shall accompany his application by proof of an 
assignment, except that provision is made also for anonymous author- 
ship, as you will note by reference to that section. 

Mr. Currier. Mr. Burton, do you incorporate in your substitute 
bill the working clause that is embodied in the bill S. 6330? 

Mr. Burton. The working clause? I do not quite get that. 

Mr. Currier. I mean the proviso there that protects the Typo- 
graphical Union. f ^f 

Mr. Burton. Yes. I have made no changes in many parts of 
the bill. Although I have embodied them in a unitary bill, I have 
simply transcribed them for the purpose of unitary presentation, 
and not because I have any opinions upon them. I do not attempt 
to touch many parts of the bill. I might oppose them, or I might 
favor them.. In fact, in looking over the comments, I find many 
criticism from other parties that I might give you, but they are 
out of my scope, and I do not touch those features of the bill. 
Manjr sections, in fact the greatest bulk by measure of the bill, 
are simply transcribed for the purpose of getting it into unitary 
form. I thought it necessary. 

I might say this by way of apology: It might seem an intrusion 
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into the province of the committee to present a bill in this way; 
but while my ideas were not inconsistent with the phraseology in 
some sections, it seemed to me best to follow the entire bill through 
with every change that I have thought to suggest. So I rewrote 
the bill, simply incorporating sections without change where no 
change was necessary. I trust the convenience of the committee 
which may be served by this will constitute sufficient excuse for the 
presumption perhaps involved in that intrusion into the committee's 
province. 

Mr. Chaney. Have you noticed this print here, setting forth 
on one page the copyright bill, so-called, and your substitute draft 
on the other? 

Mr. Burton. Yes; that has been done by the office, and that will 
serve. I will not go into those details now, but will simply state 
them in general; but the committee will find them all carried out 
in detail there. I have read the proof of that print, and while 
it was prepared by this office without my suggestion, it seems to 
have been very carefully done. 

Section 13 I have mentioned. 

Pass to section 20 of the substitute — ^the term of copyright. The 
change consists in limiting the copyright to twenty-eight years, as 
now, without provision for renewal; and as to the appliances for 
audible reproduction, limiting the term of patent to seventeen years. 

I passed in its order point C, in respect to the scope of copyright, 
section 3 of the substitute bill, which provides expressly for copy- 
righting these appliances for audible reproduction in virtue of the 
artistic effort, as, for example, the voice of the singer in reproducing 
the device for audible reproduction, and the skill of the performer 
in playing on the musical instrument, and the skill of the producer- 
in producing the perforated roll. This substitute recognizes that 
as having the same quality of authorship as the work of the pho- 
tographer in selecting his point of view and posing his subject, and 
therefore allows a copyright for those appliances and limits the 
term. 

Now I come to section 20. That limits the copyrights just men- 
tioned to the term of the patents to which they are more closely 
analogous; and I may suggest there an oversight which occurred to 
me just now: There should be a limitation also at that point (it is 
not in the bill as printed) that the supplementary copyrights on 
these appliances should expire with the copyright on the composi- 
tion which they reproduce. That is not in there, but I would sug- 
gest that. 

Section 23, with regard to penalties and recoveries: The change 
consists in reducing the penalty in respect to devices for reproduc- 
ing automatically from $10, as in the bill, to $1. The devices them- 
selves sell for very much less than $10. I presented my views on 
that subject to the committee before. The extravagance of these 
penalty provisions seemed to me unjust. 

The change consists also in making the maximum limit of dam- 
ages where no proof of actual damage was presented $250, at the dis- 
cretion of the court, instead of a minimum of $250, as the bill now 
provides. That is where there was no proof whatever, and it was 
a matter simply of making a penalty that should be reasonable, re- 
gardless of any actual damage. 
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There is a sliffht change (slight in verbiage, though it may be 
material in effect) in subsection c of section 23, where provision was 
made for impounding and destroying all the devices for audible 
reproduction, which in the bill as it stands could be construed, and 
would, it seems to me, be likely to be construed, as involving the 
destruction of the entire operating plant. My suggestion of change 
there is adding the words " having no other use." That is, the ap- 
pliances, devices, matrices, masters, 6tc., to be destroyed in case they 
are found infringing, should be those that have no use except for 
that purpose, so that it would not involve the destruction of machin- 
ery which has general use. 

Section 39 of the substitute bill is an entire addition, and may be 
considered the vital point of the changes to which I have directed my 
attention. It consists in a provision recognizing an interest and a 
right on the part of the composer in respect of the automatic devices, 
devices for automatic reproduction audibly, which is apart entirely 
from his interest which the copyright directly protects. It provides 
that no person shall make, produce, or market these devices for audi- 
ble reproduction without marking upon them the name of the author 
of the composition which they reproduce, and the title of his music, 
unless the author himself consents to the omission, and provides 
that the author shall be entitled to a royalty for the use of his name 
and his title, which may contribute to the sale of the devices — ^that 
royalty to be a reasonable one, and to be the same for all parties 
reproducing the same kind of device — that is, all who make a talk- 
ing-machine device ought to have one royalty, uniform for all of 
them. Those who make a perforated roll ought to have a royalty 
uniform for all of them. Each royalty is to be fixed by agreement 
of parties, but in case they do not agree, by some manner in a court 
of equity, as set out here in detail. And in order to avoid collusion, 
which would defeat the result of that, I provide that the lowest 
royalty fixed by the court by agreement of the parties shall be the 
controlling one. 

As that argument is not to be made at this point, I will make no 
statement 

The Chairman. As I understand, you desire to argue that ques- 
tion? 

Mr. Burton. I understand that the committee will wish later to 
hear argument upon that subject, and I will be glad to be heard at 
that time on all these details, so far as the committee is desirous of 
hearing me, and in some respects I should like to be heard. 

The Chairman. Very well. 

Mr. Burton. There are two omissions which constitute material 
changes. Section 1, subsection C, of the original bill is entirely 
omitted. That section makes provision for the copyrighting of oral 
works, sermons, speeches, etc. That seems to me entirely beyond 
the proper scope of the copyright law, and I omit that entirely. 

Paragraph 2 of section 10 of the original bill is entirely omitted. 
That provides for the filing of manuscripts not to be published, to 
give a copyright in them by virtue of their being filed. Both those 
sections seem to me outside the scope of such a bill. 

If I have answered the present purposes of the committee in this 
general statement, that is all I care to say at this time. 

The Chairman* Let me ask you this question: As I understand 
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from your remarks, the real purpose of your amendment relates to 
these musical devic4? . 

Mr. Burton. That was my purpose in starting out. Other 
changes, however 

The Chairman. The other changes have been made simply to 
make more perfect, as you think, the bill as introduced in Congress, 
and to carry out the plan that you have in mind, making it a system- 
atic measure. Is that right? 

Mr. Burton. That is my point. There are some details that I 
might criticize that I am passing by entirely because they are not 
within the scope of the subject I was considermg. 

The Chairman. Your real proposition relates to the musical de- 
vice controversy ? Is that right? 

Mr. Burton. That is right. 

The Librarian. Mr. Chairman: Mr. Ogilvie was given assurance 
that he should be heard to-day because he is obliged to return to 
Chicago this afternoon. 

The Chairman. Very well. 

The Librarian. He asked for but fifteen minutes. 

STATEMENT OF GEOB.(j^E W. OGILVIE, ESQ., OF CHICAGO, ILL. 

Mr. Ogilvie. Mr. Chairman and gentlemen of the committee, im- 
mediately after I left the conference in June Mr. Scott, of the Cen- 
tury Company, attempted to contradict some of the statements that 
I had made as to the necessity for the insertion of the American 
copyright notice in every edition of every book wherever it might be 
published. Mr. Scott contended that that was not necessary, and an 
ocular demonstration of the reason why Mr. Scott felt that that was 
not necessary is here in a copy of " Lovey Mary," a book of which 
the Century Company owns the copyright, but which is published 
abroad without a copyright notice. I think that clearly indicates 
Mr. Scott's desire to avoid the necessity for the insertion of that 
notice. 

Mr. Johnson. Mr. Chairman, may I, as a member of the Century 
Company, tell the gentleman that the Century Company has no con- 
trol over the English system of copyright registration or any of their 
customs in relation to the copyright? That is a matter which the 
British Parliament regulates. 

Mr. Ogilvie. I have no desire to accuse Mr. Scott of attempting to 
govern British legislation. I simply say that the public in the 
United States are entitled to the protection which the laws here give 
them, and if I publish a book which contains no notice of copy- 
right I should not lose the investment that I have made in the plates 
or be subjected to penalties because I am having published a book that 
does not comply with the laws of the United States. It is strictly 
within the ability of Congress to pass a law directing those who 
desire to retain a copyright in the United States as to what shall be 
done in every edition published wherever it may be published. The 
law as it stands to-day stops at the word " published," and does not 
require that the books be printed in the United States. The only 
requirement in that respect is contained in the revenue law. 

For instance, if I publish a book in the United States, an Ameri- 
can copyright book, and desire to have it printed in Canada, where 
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I can have it done for, say, 50 per cent of what it costs me here, and 
then import it at a duty of 25 per cent on the cost of producing there, 
am I to be permitted to leave out the American copyright notice and 
seU it in this country simply because it was printed abroad, and thus 
get other publishers in trouble who may Unwittingly infringe, or 
wittingly, if you choose ? I think not. 

Mr. BoNYNGE. What purpose is gained by omitting the notice of 
copyright? 

Mr. Ogilvie. It is a sop thrown to the British public, who refuse 
to buy American books unless they are forced down their throats. 
[Laughter.] Now, I speak knowingly. Mr. Scott can laugh if he 
chooses, but I have been in business as a publisher in Great Britain, 
in London, and it was essential that I, because of my American pro- 
nunciation, should sit in the back office and have an Englishman rep- 
resent me in the front office. [Laughter.] Now, these gentlemen can 
smile if they want to. My experience is not limited to Chicago, Mr. 
Scott, nor is it limited to New York. [Laughter.] 

Mr. Joe6t80n. Pardon me; I am not Mr. Scott; I am Mr. Johnson. 

Mr. OGHiVLE. Well, Mr. Johnson, then, or what happened to him. 
[Laughter.] The difficulties with which certain publishers have to 
contend in this country will be illustrated by the presentation to this 
committee of a copy of Webster's Brief International Dictionary. 
That is published in Great Britain with a title differing from that 
under which it is published in this country. The Copyright Office 
shows no entry of copyright, and yet a court has held that there is 
a valid copyright on that book. The first court held that there was 
not. 

Mr. BoNYNGE. Where was this book printed ? 

Mr. Ogilvie. It was printed in Great Britain, from American 
plates. 

Mr. Currier. Was that because that identical book, with the single 
exception of the title, had been copyrighted abroad ? 

Mr. Ogilvie. No, sir; it was because a certain portion of that 
book — ^not all of it, but a certain portion of that book — was copy- 
righted in this book, Webster's High School Dictionary, in the 
United States: and certain of the plates were shipped abroad under 
contract from the owner of the American copyright, one of the pro- 
visions specifically providing that the American copyright notice 
should be eliminated from the foreign edition. 

Mr. Currier. Mr. Ogilvie, suppose you had unwittingly begun to 
reproduce that book under this bill. Could you not go right on ? 

Mr. Ogilvie. Yes, sir ; but what is the use of having that " unwit- 
tingly " proposition in there? Is not the man's copyright violated? 

Mr. Ctjrrier. Would you invalidate a copyright because the pub- 
lisher failed to attach the copyright notice to a single copy ? 

Mr. Ogilvie. No, sir ; I would not if it were unwittingly done. 

Mr. Currier. What would you do ? 

Mr. Ogilvie. Why, I would do just as the courts already have 
done — ^that if it were unwittingly done, or left out under a misappre- 
hension, there should be no damages collected from the man who 
infringed that copyright, but that he should discontinue the in- 
fringement. 

JVfo. BoNYNGE. What section of the bill are you referring to? 

Mr. Ogilvie. I regret to say that my copy of the bill is lost. 
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Mr. Currier. The bill provides that the omission must be by inad- 
vertence. That provision is contained in section 15. 

Mr. Ogilvie. But if he knows that it was done by contract and the 
courts uphold the copyright on that particular book 

Mr. Currier. I know; but you are speaking about existing law. 
Suppose this bill is adopted — just turn to page 12, line 14. 

The Chairman. Section 15. 

Mr. Currier. Yes; section 15. 

Mr. Ogilvie. Which portion of it, Mr. Currier, may I ask? 

Mr. Currier. Beginning at the last word in line 13, on page 12 : 

Its omission by inadvertence from a particular copy or copies, though pre- 
venting recourse against an Innocent infringer without notice, shall not invali- 
date the copyright nor prevent recovery for infringement against any person who 
after actual notification of the copyright begins an undertaking to infringe it. 

Mr. Ogilvie. I am in absolute sympathy with that portion of the 
bill — ^unqualifiedly. 

Mr. Currier. Now, what amendment do you suggest to that pro- 
vision that will give you the further protection you say you need ? 

Mr. Ogilvie. I say that that particular section is all right in its 
intent and purpose, out where such a book as this is published under 
different titles, even then the copyright law should require that every 
copy should contain that notice, unless it was omitted by inadver- 
tence ; and irrespective of the place of publication every copy should 
contain that notice. 

Mr. Currier. That is what you would suggest ? 

Mr. Ogilvie. Yes, sir. 

Senator Mallory. What would you do in the event that the provi- 
sion of the law as you proposed to have it was ignored — forfeit the 
right ? 

Mr. Ogilvie. Yes, sir ; decidedly so. 

Senator Mallory. Then the statute ought to say so. 

Mr. Ogilvie. I think so^ top. If it is done without inadvertence, 
the copyright should be forfeited — unqualifiedly so. It may be done 
for the purpose of making it public property. A man might have a 
book that he desired to have a very large circulation 

Mr. Chaney. There is what the point would be. What words 
would you change there? It is the fifteenth section, is it not? What 
words would you change ? 

Mr. Ogilvie. I should sa;^, not where he has sought to comply with 
it, but where he has complied with it, and the notice has been duly 
affixed to each copy of the edition published, that its omission by in- 
advertence from a particular copy or copies should not invalidate it. 
The scopje is entirely too wide there. The bulk of the edition pub- 
lished might be the bulk of the first edition, and it might be a small 
«^dition, and the next one might be very large, and you would have no 
notice. 

Mr. Currier. There is very little change there, then? 

Mr. Ogilvie. Very little. 

Mr. Currier. You simply propose leaving out where it had been 
" duly affixed to the bulk of the edition," and providing that where 
it had been omitted by inadvertence from a particular copy or copies 
it should not be invalidated ? 

Mr. Ogilvie. I should prefer to have it read " duly affixed to each 
copy of all editions publisned." 
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Mr. Currier. Then the words following would be absolutely in- 
consistent? 

Mr, Ogilvie. Excepting — r- 

Mr. Currier. Excepting where omitted from a particular copy or 
copies? 

Mr. Ogilvie. Inadvertently. 

Mr. Currier. By inadvertence. 

Mr. Chaney. Yes. 

Mr. Ogilvie. And that the provision should carry with it the re- 
quirement for the insertion oi the copyright notice in every copy 
published, wherever published — ^here, or in South Africa, or else- 
where. 

Some gentlemen have suggested that the insertion of the American 
copyright notice in foreign editions of American copyright books 
was a hardship. I do not see that it is any particular hardship. 
There is a copy of " Coniston," Winston Churchill's last work, which 
contains a notice that it was printed in Great Britain — an English 
copy. 

Mr. Currier. That contains notice of copyright? 

Mr. Ogilvie. That contains the American notice of copyright. 

Mr. BoNYNGE. " Copyright, 1906, by the Macmillan company." 

Mr. Ogilvie. Now, some gentlemen have suggested that the word 
" copyright " means that it might be copyrighted in Timbuktu or 
elsewiiere. The only countries I know anything about (and I think 
I am familiar with some of them) do not require the same phrase- 
ology that the United States copyright law does. There can be no 
question on the part of any publisher who sees a copyright notice 
as to what country that book is copyrighted in. 

Mr. Currier. Mr. Johnson, what hardship would it impose upon 
the publishers if you were required to attach the copyright notice to 
your editions wherever published ? 

Mr. Johnson. None whatever, except that it is impossible to con- 
trol what is done on the other side. 

Mr. Currier. Well, you have an English copyright. You also 
own the English copyright, do you not? 

Mr. Johnson. The English copyright differs, as I understand, 
from ours. There is an entry at Stationers' Hall; the books are 
entered in Stationers' Hall. 

Mr. Currier. Yes. 

Mr. Johnson. But there is no such copyright notice as we place 
upon the book. I myself minimize Mr. Ogilvie's objection ; I think 
it is one that could be easily overcome if it were important. But in 
the instance which he gives^ it seems to me to be making a case for 
the law to afford opportunities for the easy republication of books 
which are thoroughly well known in this country. " Lovey Mary " 
sold to the extent of 300,000 copies in this country. It is reprinted in 
England. Nobody in this country has any idea that " Lovey Mary " 
is of English origin; and it ought to be in the public domain as far 
as copyright is concerned. Most books that are reprinted in foreign 
countries are reprinted because they are popular in this country. 
There may be some exceptions to that, and I think that all the pub- 
lishers would feel inclined to take extra precaution to make sure that 
the copyright notice was affixed. I do not see any particular hard- 
ship about it ; but I hope Mr. Ogilvie does not mean to say that there 
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was any intentional omission of the copyright notice. It simply is 
not the custom of the English publishers, and it takes them a little 
while, under our copyright exactions, to get accustomed to it — ^just 
as the French publishers, although they know that under our copy- 
right law, by simply announcing the fact, a French book may be 
copyrighted here for one year, they do not do so, and they lose their 
copyright here. It is a matter of custom among the publishers 
which, after a little while, will be adjusted. I do not consider that 
there is any moral question involved in it. 

Mr. Ogilvie. Mr. Johnson's statement that it is not the custom to 
insert the notice is subject to modification, as evidenced by the pro- 
duction of " Coniston " with that notice. 

Mr. Johnson. I do not want 

Mr. Ogilvie. Pardon me, Mr. Johnson. 

Mr. Johnson. I do not want to take Mr. Ofidlvie's time- 



Mr. Ogilvie. Well, I reallj wish you would not, because I have an 
engagement over at the Capitol in a few moments. 

Mr. Johnson. Certainly. 

Mr. Currier. Mr. Johnson did not break in except at my request. 

Mr. Ogilvie. I beg pardon, but I have an appointment at noon, and 
I can not miss it. I do not want to be rude about it. 

Mr. Currier. That is all right. 

Mr. Ogilvie. That the requirement for the insertion of the notice 
is absolutely essential is evidenced in this particular instance when 
the courts have maintained the copyright on this book, for the reason 
that the contract between the publishers of this book in America and 
the publishers of the same book in Great Britain specifically pro- 
vides that there shall be no liability attached to the American pub- 
lisher for infringement of copyrights in Great Britain because of 
matter contained in this particular book, showing that it is the cus- 
tom of every publisher in America, the Century Company or anyone 
else — thev have done it along with others, Harper and everyone else — 
to take from noncopyright books — that is, books that are published 
without a copyright mark — certain material for use in the compila- 
tion of encyclopedias, dictionaries, or anything else of that sort. 
And it is essential for the protection of an American who publishes 
a book of that sort that the requirement should exist. It is perfectly 
fair to the owner of the copyright that his material should not be 
used, and it is equally fair to the man who has used some of it with- 
out knowing that he was doing it not to be held up. I have pub- 
lished, for instance, a large dictionary, an unabridged dictionary of 
the English language. We used in its preparation books from all 
over the world. We used none without permission that had Ameri- 
can copyright notices in them, and those that did not have we used 
freely. 

Mr. Currier. But, Mr. Ogilvie, may I ask just one question? 

Mr. Ogilvie. Yes. 

Mr. Currier. Suppose that the American proprietor of the copy- 
right has not secured any rights in England, or somebody infringes 
over there, and they go to publishing, being protected by copyright 
here, in England, of course without attaching any notice? 

Mr. Ogilvie. I am talking about authorized editions only. 

Mr. Currier. What would you say then ? 
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Mr. Ogilvie. He has got to take his chances ; but why make him 
take any more chances than necessary? 

Mr. Currier. But you would not think that you could appropriate 
that here? 

Mr. Ogilvie. Why, certainly not. But why make him take any 
more chances than necessary? He has got to take enough. The 
pirates are. not confined tS" America, by any manner o! means. 
Great Britain is full of them, from Southampton to Lands End. 

Mr. HiNSHAw. Is it your notion that if a book copyrighted in 
this country is published abroad and imported here it can not be 
sold, or that its copyright may be void, may be forfeited here, by 
reason of the attempt to sell it in this country? 

Mr. Ogilvie. No, sir. I say that an American copyright book can 
be printed abroad under the present law, and the Treasury Depart- 
ment has ruled that there is no prohibition of the importation of 
American copyright books that are printed abroad from plates made 
in this country. Now, then, if you take your plates abroad, and, 
because you print them abroad, leave out the American copyright 
notice, and bring your book into this country, are you entitled to a 
copyright? You have clearly violated the provisions of the statute; 
and yet the court upholds exactly that condition. I claim that it is 
essential that the language of this statute should be perfectly clear, 
for the reason that — I am reading now from a decision in a copy- 
right case — " we do not believe that Congress intended to have their 
enactment interpreted to such an absurdity." Where they get an 
opportunity to be absurd themselves, they make Congress absurd; 
and it is absolutely necessary that there should be clearness of state- 
ment, and, if possible, avoid litigation, which this bill does not do. 
This bill as it stands to-day will be the greatest litigation prod.ucer 
in the way of copyrights that the country has ever seen. 

I produce another book here — " Letters from a Son to his Self- 
made Father " — published in Great Britain, with an American copy- 
right notice. 

Another book — "Letters from a Self-made Merchant to his 
Son " — printed in Great Britain, without an American copyright 
notice; also the same book printed in this country with an American 
copyright notice. 

I have here two books — " My Friend, the Chauffeur," by C. N. and 
A. M. Williamson, published in Great Britain, without any Ameri- 
can copyright notice; also the Canadian edition of the same book, 
published in Canada, with a Canadian copyright notice and no 
American copyright notice. What is a man going to do? He does 
not know where he stands on the thing at all ; he can not tell any- 
thing about it. Make the provision perfectly clear, and then let us 
live up to it. 

The Chairman. Mr. Ogilvie, I think the committee thoroughly 
understands your proposition. 

Mr. Currier. Mr. Ogilvie, I take it that you would be satisfied if 
this bill was amended to provide that the notice should be duly 
affixed to every copy of every authorized edition, wherever pub- 
lished, except when omitted by inadvertence from a particular copy 
or copies ? 

Mr. Ogilvie. Yes. 
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Mr. Currier. Then the bill, so far as you are concerned, would be 
satisfactory, would it not ? 

Mr. Ogilvie. Perfectly, with this provision: 4- copyright exists 
in this country in the name of Harper & Brothers, say. The English 
copyright belongs to John Smith. John Smith is the author of the 
book. He delegates to Harper & Brothers the right to copyright 
that book for him in this country and then prints that same book 
abroad, authorized, without a notice. The gentleman who said that 
it was impossible to cover those matters by contract tells you gentle- 
men that either because he thinks there is no publisher on this com- 
mittee or because his lack of familiarity with making contracts with 
authors justifies him in making that remark. There is nothing in it. 

Mr. Currier. With that modification, then, you have no objec- 
tion? 

Mr. Ogilvie. Yes, sir; but there should also be some provision 
covering the point that if the foreign author does not copyright that 
book in his own name in this countrjr, but delegates the undertaking 
to some one else, all authorized editions, whether by the American 
owner of the copyright or the foreign owner of the copyright, should 
contain that notice. 

Senator Latimer. How will you enforce that statute with the for- 
eign author? 

Mr. Ogilvie. By providing that if the foreign author does not in- 
sert the notice in his book neither he nor any other individual shall 
come into the courts of this country and ask for the maintenance of 
a copyright that does not exist according to the statute. If it is an 
unauthorized edition, of course there is no way to cover it. 

Now, gentlemen, that it is necessary to make this bill perfectly 
clear is evidenced by the fact that one of the Harpers made an afti- 
davit a short time ago in a copyright suit that they had on to the 
effect that he did not know of the circulation and sale in this counti'y 
or the publication (now, I want to be perfectly fair about it — ^it 
was one of the two, either the circulation and sale or the publication 
in this country) of Blackwood's Magazine. 

Senator Latimer. I understood you to state that if the author in 
Great Britain, for instance, of a book should give the right to copy- 
right in America, it can still be printed in Great Britain under 
another name ; and that if jou undertake to publish that book here, 
even if the copyright is not in the book, then you have infringed ? 

Mr. Ogilvie, Yes, sir ; the courts have so held. 

Senator Latimer. Now, what would you propose? 

Mr. Ogilvie. I propose that irrespective of the title under which 
that book is copyrighted or printed, no matter by whom it is printed, 
if it is an authorized edition it should contain that notice of warning, 
unless you follow the English plan and leave out every notice. It is 
not material to me. 

Gentlemen, I want to see a copyright bill passed that will protect 
every author in every right that he can possibly have. I own a great 
many copyrights myself^ and I want to see them protected ; but I do 
want to know what I am doing, so that I can not be held up. 

Mr. Currier. Does not the modification I have suggested cover even 
the case you are talking about now ? 

Mr. Ogilvie. No, sir. 

Mr. Currier. " Every authorized edition, wherever published ? " 
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Mr. Ogilvie. But it does not say who owns the copyright. Now, a 
man can come into the courts of this country and say, " I own a cer- 
tain copyright. I did not authorize the publication of it." They 
have already said that. 

Mr. Currier. But will not the words " wherever published, or by 
whom," cover your ground ? 

Mr. Ogilvie. No ; because he will say, " The authorization applies 
only to me." That is what they have said, and the courts have upheld 
them. 

Mr. Currier. Will vou formulate an amendment and file it? 

Mr. Chaney. Yes ; formulate an amendment and file it. 

Mr. Ogilvie. I object to doing that offhand, for the reason that I 
suggested an amendment 

Mr. Currier. Take your time. This bill is not going to be reported 
this week or next. 

Mr. Ogilvie. I will formulate an amendment and send it to you. I 
hesitate about doing it now for the reason that I suggested an amend- 
ment some time ago, when I was here before, which, after considera- 
tion, I found was not sufficient to cover the point. 

Mr. Currier. Take all the time you need. 

The Chairman. How much time do you want? 

Mr. Ogilvie. I have got to go very shortly. 

The Chairman. I mean how much time do you want to file your 
amendment? 

Mr. Ogilvie. Oh, I will do it within a week. 

The Chairman. That will be all right. 

Mr. Chaney. That is good enough. 

Mr. Ogilvie. Now, in regard to my statement that the English 
public objects to buying American books, or books with the Ameri- 
can copyright notice, here is a contract, or a form of contract, pre- 
pared by Dean & Sons, of London, one of the conditions of which 
provides that back of the title page is to appear, in small type, 
" Entered at Stationers' Hall ; all rights reserved ; copyrighted and 
printed in U. S. A.," leaving out the date and the name of the 
owner of the copyright; and that some of the American publishers 
have been foolish enough to do. I say " foolish enough " advisedly, 
because this is the " Foolish Dictionary." They did that. They 
left out the American copyright notice; and it has been done times 
without number. 

There is another thing about the insertion of the notice in maga- 
zines. Judge Sanborn, of Wisconsin, recently made a decision in 
Chicago in which was contained this remarkably lucid statement : 

If the notice of copyright is to be given in connection with each separate 
article published in a magazine, and not once for all contained in it, the lan- 
guage used to prescribe the duty of giving the notice is not well adapted to 
the object sought; for how is it possible to insert a notice on the title page, 
not of a periodical, but of an article? The flatter may have a title, but 
hardly a title page, while the former has both. 

The effect of that decision, if it were upheld, would be that if I 

publish a magazine 

Mr. Currier. What section are you referring to now? 

Mr. Ogilvie. The insertion of the notice. 

Mr. Currier. Oh, yes. 

Mr. Ogilvie. The effect of this particular decision on that require- 
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ment is this : That if I publish the magazine and put the required 
notice on the back of lay title page of the magazine, " Copyright, 
1906, by George W. Ogilvie," and include in that magazine an article 
that was copyrighted m 1905 by John Smith, I can not legally put 
on the title-page of that article John Smith's copyright and have 
it a valid copyright. That is absolute foolishness, but that is the 
decision; and we are law governed, or judge governed, and not 
Congress governed, when it comes right down to the fine point. The 
enactment should be so perfectly clear that no judge should be able 
to twist it in that way. 

Mr. Sullivan. Mr Chairman, I should like to ask the gentleman 
a question on this subject, as being vitally interested in the manu- 
facturing clause of the law. I understood him to make the conten- 
tion that in regard to an American copyrighted book, where the 
plates were made from type set within the United States, those 
same plates could be sent abroad to Canada or any other foreign 
port and an edition printed from them and allowed entry into the 
United States. Now, I understood that was the contention that he 
made ; and I wish to ask him if that was the contention that he did 
make, and if he would feel warranted, as a publisher, in doing that, 
as I understood him to say? 

Mr. Ogilvie. Yes ; you understood me correctly, Mr. Sullivan. 

Mr. Sullivan. In the case of an American copyrighted book, 
where the plates were made from type set within the borders of the 
United States, the plates could be sent over to Canada or to any 
other foreign port and an edition struck off from those same plates 
and imported in here, and they could not be prohibited entry? 

Mr. Ogilvie. That is correct. The Treasury Department has so 
ruled. 

Mr. Sullivan. I do not understand it that way. 

Mr. Ogilvie. That is the Treasury Department's ruling. 

Mr. Sullivan. If the gentleman, with the permission of the chair, 
will allow me to relate an incident, I think there is a representative 
from the Treasury Department here who will substantiate this state- 
ment. I would like to ask Mr. Ogilvie if he remembers the importa- 
tion of a certain class of books into the port of San Francisco last 
year, imported from Japan, invoiced at 7| cents a copy — a standard 
series of American schoolbooks, which are now in use in our public 
schools? Those were printed, supposedly, from plates made within 
the United States and from type set within the United States. 

The contention was made, I believe, that the plates were stolen 
and sent abroad. That edition was printed in Japan. The level- 
headed collector at the port of San Francisco held the books up on 
account of the price at which they were invoiced. He knew that 
those books could not be put into the market at 7J cents per copy — 
800 per cent cheaper than the American publisher put^ them upon 
the market — and he held them up on that ground. But as he looked 
the books through he found that they contained notice of American 
copyright. Now, this is an exact case of where you say the plates 
can be made from type set within the United States in the case of a 
copyrighted book, sent over to Canada or any other foreign port, 
an edition struck off and imported in here, and the Treasury can 
not prohibit it. They did prohibit the importation of those books, 
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and, so far as I have been able to learn, the books were not allowed 
entry here, but were sent back. 

I believe that Mr. Ogilvie agrees with the spirit of the law abso- 
lutely, which seems to me to Be the letter of the law, that in order 
to secure American copyright the work must be performed in the 
United States. That is the way we understand it — ^the typogra- 
phers. Speaking officially for an organization of 50,000 people 
and others interested in the printing industry, we understand it 
absolutely in that way. Perhaps we are in the dark. I would like 
to ask Mr. Ogilvie if he makes that contention? 

Mr. Ogilvie. I should dislike very much to set myself in opposi- 
tion to 50,000 people; but I have the authority of the Treasury 
Department for making that statement, Mr. Sullivan. 

Mr. Sullivan. The law specifically states that in the case of 
an American copyright the manufacturing must be done in the 
United States. 

Mr. Ogilvie. I beg your pardon. 

Mr. Sullivan. If any part of that manufacturing in the case 
of those books is done in Japan, or in the case of a book where the 

Elates were made in the United States from type set within. the 
oundaries of the United States, if the plates were sent over to 
Canada, a part of the manufacturing was done outside of the 
jurisdiction of the United States. 

Mr. Ogilvie. Mr. Sullivan, you are incorrect. The law does not 
say that the books shall be wholly made within the United States. 
It says they shall be printed from plates made from type set within 
the United States. 

Mr. Sullivan. From plates made or from type set, or from plates 
made from type set ? 

Mr. Ogilvie. Yes, sir. Now, I say you can set your type in 
Niagara Falls, N. Y., and ship your type to Niagara Falls, Canada^ 
and make a set of plates there and print your edition there and 
import it here, and the Treasury Department has ruled that you' 
could do so, even if 50,000 people are of a contrary opinion. 

Mr. Sullivan. I would like to ask, through the chair, an opinion 
from Mr. Montgomery, of the Treasury Department, on that point. 

Mr. Montgomery. That statement is not altogether correct. You 
can have your book printed abroad from plates made or from type 
set in the United States ; but you can not set the type over there and 
make the plates over there. 

Mr. Ogilvie. I did not say that you could. I said you could set 
the type in Niagara Falls, N. Y. 

Mr. Montgomery. The typesetting work must be done in the 
United States. 

Mr. Ogilvie. That was my statement. 

Mr. Montgomery. We ruled — I wrote the letter myself — ^that the 
plates might be sent over there, and the books printed abroad, but 
that the typesetting and the plates must be made in the United 
States. 

Mr. Ogilvie. That was exactly what I said. 

Mr. Sullivan. Well, I go further than that. The point I wish 
to make is this : That as Mr. Ogilvie says, even where the plates are 
made and the type set in the United States, the manufacture or any 
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part of the manufacture of a book can not be done in Europe and 
an American copyright secured. That is our interpretation of the 
spirit of the law. 

Mr. Ogilvie. Well, j^our interpretation is incorrect, Mr. Sullivan ; 
and I will suggest this, if I may. I am not a member of a labor 
union. I do not know that I am altogether in sympathy with some 
of their desires, but I am with many of them ; and I would suggest 
that you have incorporated into the proposed copyright law a 
provision making it necessary that because of the large market in 
the United States for foreign books no copyright should exist on 
any book the type for which was not set in the United States. That 
will help you out some. 

Mr. Sullivan. We have tried, Mr. Chairman, to 

Mr. Currier. I hope, Mr. Sullivan, that if there is any doubt 
about that you will take up this matter as to whether you will have 
the law so modified that not only must it be from type set within the 
United States, but the book must be printed in the United States. 

Mr. Sullivan. Yes; everv part oi the manufacturing. 

The Chairman. Your fifteen minutes has expired, Mr. Ogilvie, 
although you have been much interrupted. 

Mr. Ogilvie. I have been badly interrupted. 

In regard to a contract with authors for the renewal of the copy- 
right, the amendment thjt I suggested in June is impractical, for 
this reason: a concrete instance of it is this: Noah Webster's execu- 
tor sold to the G. & C. Merriam Company the rights for an unex- 
pired term of copyright in Webster's Dictionary. For it they paid 
$3,000. They had it for the balance of the term of twenty-eight 
years. My suggestion was that if the publisher wanted protection 
he should be given the privilege of continuing the publication on the 
payment of the same royalty during the life of the extension that ho 
had during the original term. Mjr suggestion will not apply, for 
the reason that they bought that right from the executor of Noah 
Webster (and it might apply in hundreds of other cases), and they 
paid no royalty. Therefore the author, under those circumstances, 
or his widow or children would be unable to secure a copyright un- 
less the publisher joined with them, and the publisher would not be 
obligated to pay any royalty at all. 

Mr. Currier. No renewals are provided for in this bill, are they? 

Mr. Ogilvie. Yes, sir. 

Mr. Currier. In the case of a copyright of a book? 

Mr. Ogilvie. Yes, sir; but the author's widow and children can 
only get a renewal if the publisher joins with them. 

Mr. Currier. It gives a copyright for life and fifty years. 

Mr. Ogilvie. The bill covers that point. 

The Register or Copyrights. Section 19 deals with the extension 
of existing copyright. 

Mr. Currier. Oh, yes — extension of existing copyright. I thought 
you spoke about future copyrights. 

Mr. Ogilvie. Another point that I want to make is about the dam - 
age system. It is purely a one-sided proposition. This law will 
simply result in a legalized system of blackmail — ^nothing more or 
less. There is noprovision here 

Mr. Currier. What law? 

Mr. Ogilvie. The proposed law. 
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Mr. Currier. What section of it ? 

Mr. Ogilvie. The section in regard to damages. I regret very 
much, Mr. Currier, that my copy ol the bill is lost. I thought I had 
it with me, but I have not. 

Mr. Chaney. It is the section relating to damages ? 

Mr. Ogilvie. The section relating to damages. There is no pro- 
vision here whereby a man who has a perfect right to publish a 
foreign book can get one penny of damages from a man who delib- 
erately holds him up without any just cause for it. That that is 
sometimes done under the present law is evidenced by the fact that 
the publishers of " The Simple Life," in New York, got after a pub- 
lisher who translated a French edition of it and held him up until 
they could get their edition on the market. He had absolutely no 
recourse, and yet his business was injured. 

There is no provision in here to take care of any man except the 
man who starts a suit. 

Mr. Currier. Just formulate what you want. 

Mr. Ogilvie. I will do that also in connection with the other mat- 
ter. 

Another thing — the liabilitjr of the printer — and this will interest 
Mr. Sullivan. There is no printer in the United States whom I can 
not get in trouble — serious trouble — so serious that it might put him 
out of business. I take to him a set of plates about which he knows 
nothing as to the existence of a copyright on them. He prints 
them for me. He can not know anything about it. He can not read 
everything that goes into his place; it is utterly impossible. He 
prints that book, and under the proposed law the infringement may 
continue for three years — ^two years as it is at present, but three 
years under the proposed law. The infringement may continue for 
three years lacking one day, and then the owners of the copyright 
can get after him and collect damages, either from the man who pub- 
lished the book, or, if he is irresponsible, from the printer who 
printed it, and he may get a judgment against him of such magni- 
tude as to absolutely wipe him out of business. I think that is un- 
just. That portion of the law should be changed so as to read that 
if he wittingljr, or after notice, prints a book on which there is an 
existing copyright he should be liable, but not before that. I am 
not a printer, but it occurred to me that that was perfectly fair. 

Gentlemen, I have occupied so much of your time that I do not 
feel at liberty to go any further, although there are some other 
things I would like to talk upon ; but I will not do it. I thank you 
for your indulgence. 

The Librarian. Mr. Chairman, I understand from Mr. George 
Haven Putnam, representing the Publishers' Copyright League, that 
he would like to have an opportunity to use five minutes nqw. 

The Chairman. Very well. 

The Librarian. In connection with some of the suggestions of Mr. 
Ogilvie, as they affect the publishers. 

STATEMENT OF GEOKGE HAVEN PUTNAM, ESQ. 

Mr. George Haven Putnam. Mr. Chairman and gentlemen, I do 
not expect, on behalf of the publishers, to take up your time with 
any general statement. We have no new matters to suggest for 
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your consideration, but are here to support the bill as drafted. We 
may ask the privilege from time to tune, when different sections of 
the bill are considered, and particularly when they are considered 
by opponents of the bill or by opponents of copyright, to be heard 
on matters having to do with our own direct experience. 

Mr. Ogilvie has made a contention on behalf of modifying the 
pending bill in such fashion that the requirement for the printing 
of copyright notice shall be made to extend not only to citizens of 
the United States doing their work within the United States, but to 
citizens of other countries doing their work in any part of the world. 
I do not believe, gentlemen, that you will give consideration, from 
the legal side of your responsibilities, to any such contention. I can 
not myself, speaking as a layman, understand how any American 
national legislature or State legislature can undertake to make laws 
which are to be enforced upon citizens not within the jurisdiction 
of a State or of the United States. Any attempt at such enforce- 
ment is, from a legal point of view, an absurdity and from the prac- 
tical business point of view it is an impossibility. And it is an im- 
possibility which, if attempted in the case of books, would bring 
serious injustice, serious loss, upon people who would be absolutely 
without any power to influence the course of business or the ful- 
fillment of these impossible requirements — that is to say, the authors 
themselves. 

The author makes a contract with a publisher for an important 
book the copyright of which is to be his property and, as he hopes, 
the property of his children. His American publisher makes a con- 
tract with a British publisher for a British edition, and possibly 
for subsidiary colonial editions of that book, or the British publisher 
himself makes subsidiary contracts for the printing of an edition in 
Melbourne and another in Cape Town, as well as arranging for the 
printing in London. 

It is Mr. Ogilvie's contention that unless each one of those foreign 
editions carries this notice of American copyright the copyright shall 
run the risk of being forfeited altogether. 

Now, I know from my own experience as a publisher, which ex- 
tends over forty years and which has been connected with trans- 
Atlantic interests, the impossibility under any system of contracts 
of insuring a uniform recognition of the requirements of American 
law and of enforcing such requirements upon English publishers, 
and still less upon English printers. From time to time, even in 
the case of contracts with the most trustworthy of London houses, 
there would be an omission of that copyright entry. This risk 
would be greater in the case of books going to Australia. The far- 
ther away you got from the source of the original obligation the 
greater the risk, the greater the certainty, that it would be lost sight 
of. And an American author losing his copyright through some- 
body's breach hi^.s what redress? He has a right of action, pos- 
sibly, for a breach of warranty against his American publisher. 
The American publisher, if he has such a contract, properly drawn, 
has a right of action in a British court against the British publisher, 
or the enforcement of the obligation or privilege or right of suit 
may be transferred from London to Melbourne. 

What satisfaction is there to the American author whose copy- 
'ht has been forfeited in the fact that his American publisher has 
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a right of action in London or in Melbourne — a right that would 
be very expensive and that would in fact be absolutely impracticable 
to enforce within any reasonable degree of expense — an expense that 
few copyrights would justify? 

I do not admit the authority of the United States to legislate for 
citizens abroad. We can not persuade citizens abroad to incur or 
to accept the responsibility for penalties for nonfulfillment of laws to 
which they are not subject, and the penalty of the. loss would fall upon 
the owners of the American copyright — the author and his copartner, 
the American publisher. 

We see no requirement, sir, for any such provision. The provision 
that appears in the present bill is somewhat more explicit than that in 
the existing law, but since the existing statute came into force, in 1789, 
there has been no one case in which a person infringing an American 
copyright has been upheld in his infringement on the ground that he 
had printed from a foreign copy which did not contain notice of 
copyright. In fact, for any books which were worth piracy, the 
knowledge (as has already been suggested here by Mr. Johnson) that 
they were under American copyright, that they were property here, 
is a knowledge possessed by every intelligent publisher, and if he 
operated with that knowledge, he would be a willful appropriator, 
and he should be made to take the consequences. 

In one case alone where there was knowledge of copyright and 
where suit was brought in the country against an infringement has 
that plea been raised by the defendant. The case was that of Rider 
Haggard's " She," and the suit was Longmans v. The Minerva Publish- 
ing Company, brought some twenty-one years back. The defendant, 
a New Jersey publisher and printer, produced in court a copy of that 
book printed in Melbourne, without the United States copyright 
notice, and he claimed that under the statute as it then stood (the 
same statute that now stands as far as that provision is concerned) he 
could not be held liable for infringement. The natural question 
asked was. How did he get that copy? That copy was not to be 
imported into the United States. Haggard was an English author, 
but he had secured copyright here. He held exactly the same position 
here that an American author would have held. This was a colonial 
book, printed in Melbourne, and the question was asked, " How did 
vou get that copy ?" " Well, I wrote to a friend in Melbourne, and he 
brought it in." That is to say, he had infringed one law, and on the 
ground that he had infringed one law he claimed the right to infringe 
another. 

The importation of the dictionary printed in London, to which Mr. 
Ogilvie refers — and he has brought in here an argument in regard to 
a case in which he is now a defendant — ^the importation of that Eng- 
lish print of that dictionary was in itself an illegality, and on the 
ground of one illegality the right is claimed to continue a further 
illegality which involves the loss of an American copyright property. 

I do not think that you gentlemen will assent to any such conten- 
tion. I judge that the laws that you will frame for us, the pro- 
visions for the better protection of literary property that you are 
going to secure for us under this amended bill, will extend over the 
territory controlled by the statutes of the United States and no 
farther; any attempt to make it extend farther would be most ex- 
ceptional in the history of the world's copyright legislation. There 
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is no such attempt on the part of the copyright laws of any other 
country, and such a change m our own law would produce a manifold 
series of injustices and loss of property to people who would be ab- 
solutely without redress — ^namely, the American producers. 

I will not take up time with the other details that Mr. Ogilvie has 
referred to, because they are of less importance and because my own 
experience is less direct concerning them. 

Mr. Currier. Mr. Putnam, do you not understand that this pro- 
vision, jiist as it stands in the bill now, would forfeit the copyright 
if the omission to put in the notice was intentional — ^if it was not 
omitted by inadvertence ? 

Mr. George Haven Putnam. I understand, sir, that the provision 
as it stands now makes requirement of that copyright entry only for 
books printed within this country. Tt does not attempt to make the 
requirement for authorized (nor, naturally, for unauthorized) edi- 
tions of those books printed in any other country. The words are, 
" printed in the United States." I think you have the words before 

Mr. Currier. Yes; you may give it that construction. It says, 
" to the bulk of the edition." 

Mr. George Haven Putnam. That brings up another point, sir, 
which is quite a detailed point. It has happened — ^it happened with 
an important book of my own — that the printer in one case left out 
of one run of 500 copies of a book the entry of copyright. 

Mr. Currier. What do you understand the " edition " means ? 

Mr. George Haven Putnam. Oh, sometimes it is 500 copies, and 
sometimes it is 5,000, sir. It should be " one printing." 

Mr. Currier. You understand it means every edition? 

Mr. George Haven Putnam. Every edition. 

Mr. Currier. "Any edition " means " every edition ? " 

Mr. George Haven Putnam. "Any edition " means " every edi- 
tion." But as the law is worded, sir, it means every book printed in 
this country. The language you have referred to is designed to 
protect the owner of the copyright from the possible loss of his copy- 
right if, in some American edition, in some copy of that book, there 
has been an inadvertent omission of the copyright entry. I did not 
trouble you with that point, as it was not the point on which Mr. 
Ogilvie made his contention. It is a different point, but it is an im- 
portant point, also, to the owner of the copyright. 

Mr. Webb. Mr. Putnam, if a book was copyrighted here and re- 
printed in another country from plates made here, and shipped back 
to this country and sold, do you not think it ought to contain a notice 
of American copyright? 

Mr. George Haven Putnam. Assuredly, sir, if the book is brought 
in here for sale, if it is brought in here for publication. The term 
" publication " is quite a definite and distinct one. A book published 
here has an American entry showing that it is issued here ; but I am 
rather in sympathy with the view of Mr. Sullivan, that the inten- 
tion of the present law is that books protected by American copyright 
law shall be manufactured here. I am not myself, individually, in 
favor of a manufacturing clause. Mr. Sullivan knows that rrom 
discussion with me, but we have supported it because it expresses the 
present protective policy of the country ; and I certainly understand 
hat a consistent application of that clause means that books pro- 
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tected by American copyright shall be entirely manufactured in this 
country. 

I will not delay you further. 

The Librarian. Mr. Putnam, the chairman has intimated to me 
that it mi^ht be appropriate at this point to take up the importation 
clause which concerns the libraries, and upon which a number of 
gentlemen were heard at the last hearing. Before the librarians who 
appear here to protest against the clause as it stands say anything 
is there anything that you would like to say on the affirmative si( 
of the provision as it stands, in explanation of it or its practical 
effect? 

Mr. George Haven Putnam. Would that be afireeable to the 
chairman? ^ 

The Librarian. I think it would be agreeable to the chairman and 
to the committee that you should be heard if you have anything to 
say now — just a word in explanation of the practical needs before 
the librarians point out their objections. 

Mr. George Haven Putnam. If the chairman confirms the sug- 
gestion of the Librarian 

The Librarian. You can say it in a moment. 

Mr. George Haven Putnam. The Librarian has suggested, Mr. 
Chairman, that as the discussion of the importation clause is to come 
uj) with certain objections the grounds for the clause as worded 
might affirmatively be presented by some of us. 

The Librarian. You were not here in June. 

Mr. George Haven Putnam. I was not here in June, but I have 
read the objections that were presented to that clause in June. 

The Chairman. Will you not call the attention of the committee 
to the section to which you refer? 

The Librarian. It is section 30. I think you might advanta- 
geously take up that matter now, Mr. Putnajn. " It would be useful, 
particularly the exception giving certain privileges to libraries in the 
importation of foreign editions of books copyrighted in the United 
States. 

Mr. George Haven Putnam. The general purport of the larger 
provision, Mr. Chairman and gentlemen, is in leaving with the 
producer the complete control of the copyrighted article, to prohibit 
the importation into this country of other copies of the article so 
copyrighted. To that general prohibition (which is a necessary con- 
dition or part of the copyright control or property right that is 
given to the producer under the law) certain exceptions have been 
made under which importations are to be permitted. Those excep- 
tions are mainly in line with the exceptions (that is to say, with the 
permissions for importation) given under the present statute, but 
they have, in certain subdivisions, been reworded. 

I should explain that in the existing statute the provision having 
to do with the privilege of importation does not form part of the 
law which was discussed and considered for a term of five years. 
I had personally to do with those discussions, extending from 1886 
to Ma'rch 3, 1891. Up to 1891 the American author, the only 
author who could secure copyright, had the absolute control of his 
books within the territory of the United States. No copies of any 
edition not issued here, m the United States, under his authority, 
could be imported into this country excepting by the authority 
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of the author. That is in line with the copyright systems of all 
other countries. It is, according to our understanding, an essential 
condition, of copyright. 

There are, of course, various inconveniences in giving to an author 
the absolute control of his productions. He may be a fool ; he may 
refuse to supply copies ; he may put an exorbitant price upon them. 
He mav throw his books into the streets, ruining other people to 
whom ne may have sold copyrights, and so on. But our country 
has held, as other countries have held, that the manifest importance 
of inducing the production of literary, art, and musical property, 
the sense of justice in giving to the producer a proper return for 
that which he has produced, a return for his labor — ^that those 
considerations outweigh various possible and actual inconveniences 
in allowing him to control the thing so produced; and therefore 
the copyright laws of the world, and our own up to 1891, are in 
unison on that point. 

In 1891, on the last day of the session, when the law had been 
put together in such shape as seemed to be fairly congruous and 
consistent, certain final interpolations were made — ^interpolations 
which, good, bad, or indifferent, had not been collated and could 
not be collated with the body of the law. Most of these last-minute 
interpolations were inconsistent, incongruous ; and this one was par- 
ticularly clumsy in its wording. It did not even, to my understand- 
ing, carry out the intention oi those who framed it. It left free the 
importation of copyrighted books to libraries, incorporated or unin- 
corporated ; to institutions established for public or for private pur- 
poses; to associations of any kind; and to individuals. It did!^not 
even make any restriction as to whether the books so imported should 
be so-called authorized editions — ^that is to say, European editions 
which had been printed in Europe under arrangement with the 
author — or piracy editions. 

It is a clause which Vou gentlemen will not accept as a precedent. 
It was hasty, bad legislation. We have been trying, in the sixteen 
years since, to get rid of it, to amend it, and to modify it. It has 
worked, it is working, increasing injustice to the producers of copy- 
rights — the authors — and to their assigns, the publishers. It has 
been defended on various grounds; that there is a convenience to 
certain portions of the public, to individuals who have accounts in 
London, in importing books, whether or riot these books have an 
American copyright; to libraries that have accounts abroad in im- 
porting books, whatever maj- be the American property control in 
those books. There are undoubtedly such conveniences. But these 
represent simply the convenience in having the privilege of appro- 
priating the property of other people, irrespective of the interests and 
of the ]ust requirements of these people. If a library, for instance, 
could get its building rent free, it could give out its books a good 
deal cheaper than it does. But you gentlemen will not give to library 
associations the eminent-domain privilege of confiscating buildings. 

The status of the copyright is this: That when the author has pro- 
duced a work and the law has given to him the copyright control 
of it, the^author sells that copyright for the highest price that he can 
get — for one consideration or another — sometimes for a form of roy- 
alty, sometimes for an annual payment, sometimes for a fixed sum. 
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The theory is that the assignee purchasing that property has the same 
rights that you gentlemen have given under the law to the original 
producer. If those property rights on the part of the assignee are 
m any way impaired or undermined, sooner or later the price that 
he pays for the article will naturally be that much smaller. If he 
can not get a good title to his property, he will pay very much less^ 
for that property. The interests, therefore, of the authors and of the 
publishers are entirely at one in having the control clear and abso- 
lute. 

Now, as a matter of fact, the most intelligent people in this country 
and the largest buyers of books are those who travel abroad and who 
carry accounts abroad; the largest buyers and distributers, viz, the 
libraries — four or five thousand of them — the people upon whom 
authors and publishers, to speak frankly, largely depend for their 
living have had this privilege and have exercised it, with increas- 
ing facilities for so doing more largely from year to year; so that 
large proportions of important American copyrighted books are sold 
here, not in the American copyrighted editions, but in editions pro- 
duced abroad. And as far as the present law is concerned, these 
libraries and individuals can import and they do import editions 
produced abroad which did not pay anything to the author at all — 
piratical editions, so called. 

The authors, through their business agents, the publishers, and 
the publishers for the account of the authors and for themselves, 
have protested against such an opening of the door. They say it is a 
great injustice to give copyright with the left hand and to take away 
a large proportion of it with the right hand. And we have argued 
with our friends, the librarians, about it ; but as this thing has been 
going on now for sixteen years there has grown up a usage which 
has been a convenience, and we have tried to persuade the libraries 
to unite with us in a modification of this provision so as at least to 
lessen the injustice and the loss to American producers. We have 
been prepared, in consideration of the fact that this usage had gone 
oti for a certain number of years, to. assent to some suggestions from 
the librarians which would not stop a practice in which they had 
found a substantial convenience. 

The librarians of the country were represented at the three con- 
ferences that were held during the year that this bill has been dis- 
cussed, and of course everything they had to say on behalf of the 
great reading public was listened to with great attention. Those of 
us who were present arrived at a consensus of opinion — mainly, of 
course, between the authors and the publishers on the one hand and 
the librarians on the other — under which the provision in the exist- 
ing law was shaped, and I was very sorry to learn (I was in Italy in 
June, at the time of the hearings here) that that matter had not been 
adjusted so that it could staj adjusted. You gentlemen did not want 
to be troubled with discussions. You expected to receive from us a 
bill expressing a consensus of opinion. We understood that such con- 
sensus of opinion had been reached. But I find that a large amount 
of time had to be given by you gentlemen in June to hearing objec- 
tions to the clause as it stood. That clause as it stands takes iway 
the privilege of individuals and leaves the privilege to libraries, not 
even with a limitation to incorporated libraries, but restricts the im- 
portation to one copy in each invoice instead of to two copies. A 
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library can get in from fifty-two to one hundred and four invoices a 
year, so that an institution requiring books from abroad can still, 
under this amended provision, secure full supplies of European edi- 
tions of American books without the authority of the owner of the 
copyright. 

That is not consistent copyright law. It is in itself not justice; 
but it is an adjustment which we accepted, and we hope very much, 
gentlemen, that you will not be persuaded to modify that adjustment. 
It is the single exception in the copyright laws or the world to the 
theory that nothing shall be done with a copyrighted book excepting 
with the permission of the owner. I may say, as a business detail, 
that there is never any difficulty in securing the permission of the 
author, through his representative, the publisher, for the importation 
of copies of foreign books in cases in which, on one ground or another, 
such importation may be found convenient or desirable, if the foreign 
edition is in some way superior or has any advantages that the Ameri- 
can edition has not. 

Up to 1891 that was the way the business was done. We imported 
from time to time the foreign editions of Irving's works or ot Tay- 
lor's works for people who wanted them, and we simply saw to it 
that the owners of the copyrights secured their share of the price of 
those books, the share that they were entitled to. The people want- 
ing English editions of Longfellow could get them. Houghton im- 
ported these, and the Longfellow heirs secured what they were en- 
titled to secure. 

The authors have a very direct business interest in the maintenance 
of the section as it stanas, in checking the operations of this open 
door, which are undermining American copyright and which go to 
make American copyright almost a futility. The manufacturing 
interests also have a direct concern in the matter. 

I contend that as there are certain inconveniences connected with 
that manufacturing clause which we publishers and authors have 
accepted because it is part of the present American policy, that 
clause should be made consistent. I contend that if a copyrighted 
book is to be produced from type set within the United States this 
restriction must be made consistent, and that each one of the 5,000 
libraries and of the 80,000,000 of other buyers of books (of course 
in a reference to 80,000,000 buyers I am talking now ad absurdum) 
is under the same obligation to purchase that copyrighted book in 
the edition which has been produced in compliance with the require- 
ments of the copyright law. Under the present statute any library 
and individual is free to import any copyrighted book in an edi- 
tion which has not been manufactured in this country, as such 
library or such individual may see fit. 

'I say that is not consistency, gentlemen. If we are to have a 
manufacturing clause, let us have it consistently applied. It has 
its inconveniences ; we accept them, but we do not want to have the 
inconveniences and then at the same time not be permitted to sell 
the edition for which we have bought the copyright and which has 
been manufactured by the associations represented here by Mr. Sul- 
livan. 

Mr. Currier. This also changes the law in this respect, does it 
not, Mr. Putnam, that hereafter nothing but an authorized edition 
can be brought in? 
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Mr. George Haven Putnam. Well, sir ; under the law as it stands 
now no other than an authorized edition can be brought in except- 
ing under this very provision that I have referred to. 

Mr. Currier. I beg your pardon. It declares here, I think very 
clearly — I think it was said at the last hearing — ^that unauthorized 
editions printed abroad might be brought in, and that the custom- 
house authorities admitted them — that that was brought out. 

Mr. George Haven Putnam. Well, sir, imder that very exception 
in the law which I read the hasty interpolation of March 3, 1891, 
that is one of the things we complain of. 

Mr. Currier. I had the impression at that time that it could not 
be done, but it very clearly appeared that it could. 

Mr. George Haven Putnam. There is no specification as to the 
authority under which the edition is issued. 

Mr. CJuRRiER. But you distinctly provide here, " published abroad 
with the authorization of the author or the owner of the copyright." 

Mr. George Haven Putnam. Yes; the authorization of the author 
or copyright proprietor. That seems to us the true way. 

Mr. HiNSHAw. The existing statute has resulted in considerable 
diminution of the profits of the author by reason of these importa- 
tions of foreign editions, has it not? 

Mr. George Haven Putnam. And an increasing risk, certainly, 
of such diminutions. If I may give you one example : An American 
sells to Tauchnitz in Germany, say for 10 or 20 pounds (the prices 
paid are small), the right to publish a cheap edition of his book. 
He is willing to take 10 or 20 pounds for that right, assuming, of 
course, that the book so printed can be sold only on the other side of 
the Atlantic. He is doing that unwittingly, not understanding that 
he does not really possess copyright in this country, and he does not, 
under the law as it stands. Those Tauchnitz editions can be and 
have been imported by the libraries here and by individuals, and 
there is nothing to prevent their importation. Every book so sold 
stands in the way of the royalty that the author secures from his 
dollar and a quarter book or dollar and a half book here. He would 
never undertake to sell that right knowingly if he did not suppose 
that he had had the control of the American market. 

The English author, on the other hand, is protected consistently. 
He sells to Tauchnitz the right for a German book for 10 pounds; 
but no Tauchnitz book can get into England. The English govern- 
ment has made a consistent application of what copyright means, 
giving to the author the control. If anybody wants to brmg Tauch- 
nitz books into England he can do so (I have done it myself) by. 
getting the permission of the author, and that is the simple, logical 
application of the copyright law. But the American author in this 
respect is placed in an absurd position as compared with authors 
anywhere in the world by this interpolation here. 

Mr. HiNSHAW. And these cheap editions that come in here under- 
sell the authorized editions ? 

Mr. George Haven Putnam. Sometimes they are cheap editions 
and sometimes they are not. Sometimes there are foreign editions 
which have one advantage or another and which ought to be im- 
ported when required, and which there is no difficulty in importing 
under this arrangement. 
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The Librarian. Does the Authors' Copyright League desire to 
say anything upon this issue in regard to the authors ? 

Mr. Johnson. I think, only later, in the course of our general 
statement, after the librarians have been heard, Mr. Chairman. 

The Librarian. Mr. Chairman, I suggest that this would be a good 
time at which to hear some of the librarians. 

The Chairman. We will hear them. 

The Librarian. They are represented here, in the first place, by 
Mr. Bostwick, who was one of the representatives of the American 
Library Association at the conferences, and as such representative 
agreed to the provision as it stands. The libraries are represented 
also by certain librarians, including Mr. Cutter, who spoke in June 
last in opijosition to the provision as it stands. Mr. Bostwick, have 
you anything to say in behalf of the American Library Association 
as a participant in the conferences ? 

STATEMENT OF ABTHUB E. BOSTWICK, ESQ., OF THE NEW YOBK 

PUBLIC LIBBABY, NEW YOBK CITY. 

Mr. Chairman. Mr. Bostwick, you appear in favor of the bill as 
introduced in the Senate? 

Mr. Bostwick. In favor of the bill as introduced in the Senate. 

The Chairman. And do you represent the librarians in taking 
that position? 

Mr. Bostwick. The American Library Association. 

The Chairman. Are there other gentlemen representing that side 
here who desire to be heard in addition to yourself ? 

Mr. Bostwick. I am the only one of the official representatives of 
the American Library Association who is present at this hearing. 

The Chairman. I understand there are a number of gentlemen 
representing libraries opposed to this provision. 

Mr. Bostwick. There are. They have several representatives here. 

The Chairman. Are we to understand that each one desires to be 
heard by the joint committee? 

Mr. Bostwick. I can not speak for them; I can only speak for 
myself and for the other representatives. 

The Chairman. You can take that matter up first. 

Senator Smoot. Are the ones opposed to this bill members of your 
association ? 

Mr. BosTAvicK. I think they are almost without exception. As 
appears in the proceedings of this joint committee at the hearing held 
last June, the then president of the American Library Association 
made a statement in which he said clearly that the librarians were 
divided on this question. I desire to say something as to the official 
relations of the American Library Association to the bill. 

The Chairman. How much time do you wish ? 

Mr. Bostwick. Perhaps ten minutes. I have here a statement 
which has been signed by the other delegate to the conference and 
myself, which will put the matter perhaps m a little clearer light than 
it is now. I do not desire to read it, but if you will let me, I will put 
it into the record. It is signed by Mr. Hill and myself. I am very 
sorry that Mr. Hill could not be here at this time. 
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(By direction of the committee the paper above mentioned is incor- 
porated into the record ; and the same is as follows :) 

Decembeb 6, 1906. 

statement of the deusgates of the american libhaby association to the 
becent copybight congblss of the belations of that association to the 
pending copybight bill, 

We desire to submit the following statement of what we conceive to be the 
official position of the American Library Association in regard to the proposed 
bill. The undersigned were delegates of the American Library Association to 
the copyright conference and are now a committee of that association to watch 
the progress of the bill and to do what may appear to be necessary for the inter- 
ests of the association in connection therewith. 

At the first meeting of the conference, June 2, 1905, the delegates protested 
against the propQsed exclusion of foreign editions of works copyrighted in this 
country, and stated that, although no formal action has been taken by the asso- 
ciation, the matter would be considered by it at its meeting in Portland, Oreg. 
In reporting this action at that meeting, July 7, 1905, the delegates recommended 
that the question be referred to the council for consideration and action. Accord- 
ingly the council requested the executive board " to take measures for the rep- 
resentation of the association at future conferences on the revision of the copy- 
right laws, and in behalf of the association to protest against the inclusion in the 
copyright law of the provision prohibiting importation of copyrighted works into 
the United States without written consent of author or copyright proprietor, or 
to secure some modification of the same." 

The delegates, having been reappointed, attending the two remaining sesisions 
of the conference, November 1-4, 1905, and March 13-15, 1906, and in the inter- 
val had an informal meeting w^ith the representatives of the American Publish- 
ers' Copyright League, at which the latter signified their willingness to modify 
in great measure their demands for the exclusion of foreign editions. Being 
convinced that the draft of a copyright bill as agreed on by the conference 
would inevitably contain a clause lessening the present privileges of libraries in 
the importation of American copyright books, and desirous, in accordance with 
their instructions quoted above, to secure as great a modification of such restric- 
tion as seemed possible, the delegates agreed to accept a clause which differs 
in no important respect from that now embodied in the bill under discussion. 
This clause was not finally put into shape until after extensive correspondence 
and a conference of the executive board with the representatives of the Ameri- 
can Publishers* Copyright league, at which the delegates were present. The 
resulting compromise, which received the unanimous approval and concurrence of 
the executive board, was presented to the council of the association at its meet- 
ing in Atlantic City, N. J., March 10, 1906. At that meeting some members of 
the council expressed disapproval of the action of the delegates and the execu- 
tive board, and a number of motions were introduced looking toward specific 
instruction to the delegates, but no definite action resulted from any of them. 

At the close of the sessions and after the last hearing given by the Senate 
and House committees, beginning June 6, 1906, the delegates again reported to 
the council at its meeting at Narragansett Pier, July 5, 1906, explaining in full 
the various steps that had been taken and giving their reasons for the same. 
The council voted that their report be accepted and their recommendations 
adopted *' and that the thanks of the council be extended to the delegates for 
their successful efforts." 

The undersigned were appointed as a committee to watch the progress of the 
bill, as stated above, and a resolution introduced to give them specific instruc- 
tions was voted down by a large majority. 

Under these circumstances the undersigned regard their action as beyond 
doubt the official action of the American Library Association. The Association 
by every means open to it has approved as a body the part of the present bill 
affecting the interests of libraries, and any expression of disapproval must be 
that of individual libraries or librarians and not of the association as a whole. 
Very truly yours, 

Fbank P. Hill, 
Abthub E. Bostwick, 
Committee of the American Library Association. 
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Mr. BosTwiCK. At the time when this conference was formed the 
American Library Association was requested to send delegates to it. 
All the members of the association and also the delegates recognize 
that the provisions of law as they stand were extremehr favorable to 
us, and we had the option of staying out of this conference and of 
insuring that a bill would be introduced which would be detrimental 
to our interests, and relying on that fact, so that we might have the 
best chance possible to kill the bill by protesting. Or the American 
Library Association had the option of going into the conference and 
of then, in the conference, trying to arrive at the best terms that we 
could with opposing interests and then trying to put the bill through 
in that shape. 

The American Library Association chose the alternative of sending 
delegates to the conference and of instructing them to protest against 
the rather drastic provision which the publishers and authors then 
proposed to put into the bill — of absolutely prohibiting all importa- 
tion of American copyright editions either by libraries or by indi- 
viduals or of endeavoring to secure some modification of this pro- 
vision. We did so protest, and we were very successful, as we reel, 
by conferences with the publishers and authors, in securing the modi- 
fication which is embodied in the present bill. 

The principal meeting at which that modification was secured was 
a meeting of the executive board of the American Library Associa- 
tion, with a large number of persons interested, among whom were 
some of the librarians who are now protesting against the bill. It 
was supposed at the conclusion of that meeting that a very large ma- 
jority or the librarians were in favor of the compromise as embodied 
in the present bill. It now appears that there was a very large num- 
ber of individual libraries and individual librarians that are not 
satisfied, and that protest against it. But the representatives of those 
librarians have never succeeded in passing through the executive 
board of the association or the council of the association any instruc- 
tions to the delegates, Mr. Hill and myself, to act otherwise than we 
have acted. And we feel, as stated in the document which I have 
just submitted, that our action in securing this compromise has the 
approval of the association, and that it may be taken as the oflScial 
voice of the American Library Association. 

After making this clear to the committee I think it is not necessary 
for me to speak at any length, or to speak at all regarding the merite 
of the bill. Of course the participants in the compromise always rec- 
ognize that the compromise is not what they would prefer. They 
always have to give m a little. But we feel in this instance that the 
librarians have given in a very short distance, and that the distance 
that the publishers and authors have come to meet us is very much 
greater than the distance we have gone to meet them. And I feel 
personally that there is nothing in this bill that the American Library 
Association could legitimately object to; and it stands, in my under- 
standing, as the official voice of that association. 

The Librarian. Of the gentlemen in opposition to this provision, 
Mr. Chairman, I note the presence of three — Mr. Cutter, of North- 
ampton, Doctor Steiner, of Baltimore, and Mr. Wellman, of Spring- 
field. Have you arranged, gentlemen, which shall address the com- 
mittee first? 

(It was indicated that Mr. Steiner would speak first.) 
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STATEMENT OF BEBNABD C. STEINEB, ESQ., LIBBABIAN OF THE 

ENOCH FBATT LIBBABT, BALTIMOBE, MD. 

The Chairman. Do I understand that you appear for all the gen- 
tlemen who are here representing the opposition to this provision of 
the bill? 

Mr. Steiner. Mr. Cutter and Mr. Wellman would like a few min- 
utes after I have spoken, sir. We would like to divide the time. 

The Chairman. How much do you wish ? 

Mr. Steiner. We would like to have an hour between us. 

The Chairman. It does not seem to us, Mr. Steiner, that it is at 
all necessary for you to have an hour. 

Mr. Steiner. Mr. Chairman, we of course can take less time ; but 
this is a new organization that has taken its origin since the last hear- 
ing, and has had no opportunity to appear before. 

Mr. Currier. Mr. Cutter was very fully heard at the last hearing. 

Mr. Steiner. Yes; that is periectly true; but the arguments 
which will be made by me are not the arguments that were made at 
the last hearing. 

The Chairman. Well, you are here to present those arguments. 

Mr. Steiner. After that Mr. Wellman would like to appear; he 
has not had a chance to be heard ; and Mr. Cutter would like to pre- 
sent some observations from another point of view. I think, gentle- 
men, that you will find that the hour may well be spent. 

The Chairman (after consultation). The comimittee has decided 
to give you ten minutes apiece. 

Mr. Steiner. Gentlemen, first I desire to file with the committee 
the following protest, signed by the librarian of every important 
library in the United States, with only two or three exceptions : 

We the undersigned members of the American Library Association protest 
against any alteration of the existing law that will impose restrictions upon 
the importation for libraries of any books except pirated editions. 

There are over 200 signatures to that, over 150 of them the libra- 
rians of important libraries in this country, including nearly every 
important liWry. 

Senator Smoot. Then we are to understand that the executive com- 
mittee does not represent the sentiment of the libraries of the United 
States. Is that it? 

Mr. Steiner. Personally I should say you certainly may so under- 
stand. 

Senator Latimer. Why do you not control their action, then? 
Can you not do it? 

Mr. Steiner. May I leave that to the other persons who will speak ? 

I propose, sir, two amendments to the bill, which I will make very 
definite, and then will support them in a few words. That on page 
24 of the Senate bill, line 19, the word " one " be stricken out and the 
word " two " be inserted in lieu thereof ; and that beginning with the 
word " but," in line 25, at page 24 of the same bill, all the words be 
stricken out down to the close of the third paragraph. 

I propose, sir, the first amendment because it frequently happens 
that it is extremely desirable for a public library to import two copies 
of a book in one invoice. It is extremely desirable frequently to have 
one copy for reference and another for circulation. 
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Mr. Currier. It would be more desirable still to import half a 
dozen, would it not? 

Mr. Steiner. No, sir; two would be plenty. It is also very de- 
sirable, and in my own experience I have frequently had occasion, to 
import two copies of books for replacement. I do not believe that 
there has been brought before you the importance of the importation 
of books for replacement. In our library we replaced last year 2,700 
volumes which had worn out. 

The public library is a part of the public educational institutions 
of the country. It is an institution for the public culture. It is 
supported by the public. It is given special privileges by the public. 
It is a tax-supported institution. It is a branch of the municipal 
government in many cases. In my own library the title to the build- 
ings and the books and all the property we have vests in the mayor 
and city council of Baltimore. Therefore the Government quite 
properly gave sp^ecial privileges to the public library, and among 
those special privileges was the privilege of importing two copies for 
use, and not for sale, of all books which are published in any part of 
the world. 

Now, with regard to the prohibition of the importation of foreign 
books by American authors, copyrighted in the United States of 
America, we object to that. 

In the first place, we object to any provision which will prevent the 
public, with the money raised from the taxpayers, having the best 
possible means for the education of the people. It is very difficult, 
indeed, to find, furthermore, when an English edition of a book or an 
American edition of a book are going to be published. An English 
edition may be published sixty days before the publication in the 
United States. Simultaneous publication in the two countries is not 
required. A book may be published under one title in one country 
and under another in another. It is impossible to predict that a book 
will be issued by an American publisher until after he has announced 
it. I have bought books by American authors in English editions 
of which there were no Ainerican editions. I have bought other 
books published by American authors in England, and after I have 
bought them I have found later that there was an edition in America. 
The publication of a book in serial form is not sufficient to secure 
copyright. I have bought a book of an American author in the fall 
of one year, and the bo<^ was not published in book form in America 
until the spring of the next year. Is the public library to be de- 
prived of the books during that time ? Is the public library to be in 
the hopeless condition of being unable to find out whether there is 
going to be an American edition or not? 

In the second place, gentlemen, what is an American author? Is 
an American author a citizen of the United States? Is he a person 
domiciled in the United States? Was Rudyard Kipling an American 
author when he was domiciled in Vermont^ Is Walter Phelps Dodge 
an American author who is domiciled in England ? William Waldorf 
Astor, I have no doubt, was once an American author. I assume that 
he is not now an American author. Have we to keep watch of the 
naturalization records in the courts to be sure who are American 
authors ? 

This is not only true, gentlemen, with reference to books printed in 
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the English language. One of the largest Yiddish centers of publica- 
tion in the world is New York City. German books are printed in 
New York and Chicago. The largest Lithuanian publishing house 
in the world is in Plymouth, Pa. It is impossible to determine who 
an American author is, either from his name or from the character 
of the book which he prints; and the biographical dictionaries un- 
fortunately do not give us information concerning the gentlemen 
who write books. 

Again, it is frequently difficult to tell whether a book is copy- 
righted in this country. This would require libraries to enter into 
correspondence with the Copyright Office before we ordered books. 
The books printed in foreign countries, as has already been called 
to your attention, do not contain such notice. We are convinced 
that the customs officials of the port of entry are incapable of ascer- 
taining the fact, not because of the lack of their intelligence, but be- 
cause of the enormous complexity of the situation. Millions of 
articles have not been copvrighted both in the United States and in 
Europe. The inclusion of one doubtful book in a copyright invoice 
may cause that invoice to be held up for weeks and months and the 
people of the city to be deprived of the use of the book in that 
interim. And do you gentlemen realize that the public library is 
regarded as such an important institution in the State of New 
Hampshire that every town is required to have a public library 
unless, by a vote taken year by year, it decides not to have one ; and 
that in the public libraries of the country every man, woman, and 
child in the towns where they are established of the persons who can 
read and write form a proportion of from one- fourth to one- tenth of 
the readers of the public library possessing borrowers' cards? Are 
we prepared to deprive such a proportion of the population of the 
use of the books ? 

Mr. Currier. How many libraries in the State of New Hampshire 
do you suppose ever took advantage of this provision and ordered 
books ? 

Mr. Steiner. I do not know, sir. I am not a citizen of the State 
of New Hampshire. I simply know that it is regarded as a very im- 
portant public interest. 

Mr. Currier. I am a citizen of that State, and I should imagine 
that none of them but the State library has done so — ^the one institu- 
tion. 

Mr. Steiner. Furthermore, to secure the consent of the American 
copyright proprietor, except in rare cases, is out of the question. In 
the first place, he may decline to consent. In the second place, it is 
often impossible to get into communication with him. The bill does 
not say the author, but the American copyright proprietor. And, 
finally, the labor and expense involved in getting his consent would 
be so great that it would be impracticable so to do. Assignments of 
copyright must be registered in the Library of Congress. I find no 
rule that the address of the person who is the owner shall be regis- 
tered there. Furthermore, suppose a man dies who owns a copyright. 
The copyright forms a part of his estate. Can his executor give that 
consent? Can we find his personal representative? Who are his 
legatees ? Who owns that copyright ? Is it possible for them to give 
the consent? 
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Again, as disbursers of public funds provided by taxation we ob- 
ject to any provision which would limit our source of supply of 
books. 

Again, the English edition is often a different one, and better, for 
certain reasons, lor library purposes than the one published in the 
United States. Books have been published in England with more 
plates, with more appendices, on heavier paper, with better binding 
than the American edition. Is the American public to be deprived 
of the use of these editions through the public libraries ? 

Again, there is no obligation on the American publisher or copy- 
right proprietor to keep in print any decent edition of any book, and 
there are books of which there is no decent edition in the United 
States. There are books on which a copyright still runs which you 
can only get in 10 or 20 cent paper-covered editions in the United 
States, and of which you can secure editions on good paper, with 
good type and durable binding, in England. And there are books by 
authors in the English language which can not be procured either in 
England or America, and yet are copyrighted books and can be pro- 
cured in Germany. Are we to be deprived of securing these books at 
all because of the fact that the American copyright proprietor does 
not care to publish a decent edition ? 

Again, gentlemen — I am speaking very rapidly in order to cover 
these points in the ten minutes — the privilege given the American 
publisher or copyright proprietor as to supplying copies of his edi- 
tion is too vague. You write to him for a book. He says it is out of 
print. The copyright still binds, you notice. You ask him, " When 
will you reprint it ? " " Well, I think I will reprint it soon." He 
does not reprint it. You can not import the American edition for 
the public libraries. The people are not allowed to have that book. 
This is mostly in case of the replacements of which I was spes^king, 
and a replacement, if any book, is a book that ought to be upon the 
shelves. You can wait a little while with new editions ; you can hold 
people back for a few days and say, " We have not got the book yet." 
But if a man comes to our library and says, " On your catalogue is 
this book," it is our duty to give it to him, and there is no excuse he 
will take. He will not take as an excuse the statement, " Why, that 
book is worn out, and I have not been able to buy another copy." 
And that is just the book which the American copyright proprietor 
can prevent you from obtaining for any number of months while he 
is making up his mind whether it will pay him to reprint it, simply 
because he is the copyright proprietor. 

As it is now, we go to them and ask them if they have a certain 
book. If they say it is out of print and that they are not going to 
reprint it right away, we get an English edition. If they sav it is 
in print, we get the American edition, if it is a good one. No library 
buys abroad if there is a good American edition that can be obtained 
at the same price and of the same quality, because we do not want 
to lose the time. It takes from two weeks to two months to get a 
book from a foreign country, and we want to put the book on the 
shelves and serve the public as soon as we can. And then there is 
another thing : The books w hich are copyrighted in the United States 
and are printed abroad in ninety-nine cases out of one hundred are 
books which are copyrighted on both sides of the water, and it makes 
no difference to the author in any case. 
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Gentlemen, I am speaking in behalf of the public library, which, 
as I said, is a part of the municipal government of almost all of our 
cities in the country. This is a provision which will practically, if 
passed as it is now, make it impossible for a public library to 
import books, because of the difficulty of understanding and ascer- 
taining what books are written by American authors and of obtaining 
the consent of the American copyright proprietor. I have prepared, 
or rather the Copyright League has prepared, a brief statement of 
these objections in print; and I would like to file copies and leave 
them with the members of the committee. 

(A number of the printed copies above mentioned were distributed 
among the members of the committee.) 

Mr. Webb. You can get two books by making two different orders, 
can you not? You can get twenty books if you want to, if you just 
make dift'erent orders for them ? 

Mr. Steiner. The only difference is, as I have said, that it is an 
inconvenience which seems to me unnecessary in these two cases — 
and these are the only two cases where I can conceive of the wanting 
of more than one copy. These two cases come in right along. A 
book will come out in England of which one copy will be wanted 
to keep in the reference collection and another copy to keep in cir- 
culation ; or a book will come out and be allowed to get out of print 
in this country, and you will want two copies for replacement, and it 
is necessary to wait for another invoice. It is simply an inconven- 
ience, without any advantage to the publisher on this side. 

I can assure you, gentlemen, that other things being equal, nobody 
imports an English book^ It is only when either the English book 
is much better in its physical characteristics or the American pub- 
lisher is extortionate m the price he puts on the book that we get 
a book from abroad. 

Mr. HiNSHAW. This would mainly affect the large libraries, would 
it? 

Mr. Steiner. It would affect large and small libraries. It is sur- 
prising how many libraries import books through the mail, and in 
very small invoices, because importation through the mails is a very 
common thing. We all get library books through the mails, as well 
as in the larger invoices, and the number of libraries in the country 
that are importing books by mail is quite large. It is impossible, 
of course, to tell how many there are. 

LIBEABY COPYRIGHT LEAGUE. 

[Bernard C. Steiner, president, Enoch Pratt Free Library, Baltimore, Md. ; W. P. Cutter, 

secretary, Forbes Library, Northampton, Mass.] 

" The purpose shall be to prevent copyright legislation abridging the existing rights 
of libraries to import authorized editions of books." — (Article II, Constitution.) 

Sir: The Library Copyright League has duly authorized its executive 
committee to present to you the following arguments against certain pro- 
visions of Senate bill 6330, entitled "A bin to amend and consolidate the acts 
representing copyright." • 

The signatures on the accompanying protest comprise 220 persons prominent 
in library work, 120 of these persons being chief librarians. A list of the 
Hbraries represented is appended. 

The Library Copyright League is opposed to certain provisions of section 
30 of said bill, believing that any bill which includes these provisions would 
be a distinct detriment to the educational interests of the country, and as such 
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an undesirable piece of legislation. The provisions of which we complain 
tend seriously to impair the freedom of public libraries to supply the public 
with good literature ; the interests of the public library are of vital importance 
to all, as the libraries exist for the benefit of all the people. 

The present provisions of law under which libraries import books restrict 
only the number that may be imported in any one invoice, limiting it to two 
copies. 

The proposed legislation further limits the privileges of importation Id 
the following respects: 

I. It limits the number to be imported in any one invoice to one copy. 
This provision is objectionable, first,- because it is sometimes desirable to 
have two copies of a newly issued book, one for reference and one for circula- 
tion; and secondly, because it is frequently desirable to procure in one 
invoice two copies of books bought in replacement of worn-out volumes. 

II. It limits the importation to authorized editions, excluding so-called 
"pirated editions." The league has no objection to this limitation, except 
as it may delay the entry of other books contained in the same importing^ 
package. . 

III. It prohibits the importation of foreign editions of books by American 
authors copyrighted in the United States of America. This provision is 
objectionable for the following reasons: 

1. We object to any provision which will interfere with the free public 
dissemination of the thought of the world to the citizens of our country 
through the public library system or will cause any delay in placing thi» 
printed thought before our readers. English editions of the works of Ameri- 
can authors may, according to those provisions of the bill contained In section 
16, be published abroad sixty days before the publication in the United States. 
Further, simultaneous announcement In America and In foreign countries l» 
not required. Works are frequently announced In England weeks or months 
before they are announced In the United States. It Is Impossible to predict 
that a book will be Issued by an American publisher until after he has an- 
nounced It. This provision would therefore delay the ordering of any book 
from England until sixty days after It Is published In that country, and If the 
book be not published In the United States a further delay will occur before 
the book can be procured from England. When a work is published as a 
serial in a magazine, the copyright of the work In such form preserves the 
rights of publisher and author, and enables them to postpone rlssue of the 
work In volume form to such time as suits their convenience. Thus, a serial 
story appearing In magazines on both sides of the ocean has been published 
in book form in England In October and In America In the end of the follow Ing^ 
March. If the American publisher had never cared to Issue the book In volume 
form In the United States, and the law be passed as now drawn. It would be 
practically impossible for the library to procure such a book. 

2. It Is In many cases extremely difficult to determine whether the author 
of a book Is an American or not. The determination of this fact would 
require an enormous amount of labor both by the librarian of a library and 
the officials of. the custom-house at the port of entry, and resultant delay 
in obtaining the books for circulation. In some cases, as In those of new 
or little-known authors, there are no possible means for a librarian to 
ascertain whether an author be American or not. There Is no definition 
of the phrase "American author " In the bill, and the subject Is greatly com- 
plicated, inasmuch as some American authors publish books in England 
of which there are no American editions, as some Americans are domiciled 
abroad and as others have changed their citizenship and have become natura- 
lized In foreign countries. 

3. It will be difficult to determine whether a book Is copyrighted In this 
country. This would require libraries to determine, by correspondence with 
the Copyright Office, the existence of a copyright In advance of ordering. No 
English exporter can determine the fact, as English publishers object to the 
printing of an American copyright notice on their editions and the proposed 
law makes no provision for such printing. We are convinced that the customs 
officials at any port of entry would be Incapable of determining the fact, 
and that therefore the proposed provision would either result In enormous 
additional work on the part of these officials, greatly Increased expenses, and 
exasperating delay, or would render the law Incapable of enforcement In 
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any event, it would result in serious delay in obtaining the books for circula- 
tion. The inclusion of one doubtful book in a case would undoubtedly 
result in the retention of the whole case in the custom-house until the question 
with reference to this book was settled. 

4.. To secure the consent of the American copyright proprietor, except in 
rare cases, is out of the question; for in the first place, such proprietor may 
decline to consent; in the second place,, it would often be impossible to get 
into communication with him ; and finally, the labor and expense involved 
in seeking such consent would often be excessive, and would always be so 
great as to render frequent seeking of such consent prohibitory upon any 
library. While assignments of copyright must be registered in the Library 
of Congress, the changes in the address of the proprietor need not be regis- 
tered there. In the case of a copyright forming a portion of the estates of 
deceased persons, extreme difficulty or Insuperable obstacles would often 
prevent libraries from obtaining the consent of the executors, administrators, 
personal representatives, or legatees of such deceased persons. 

5. As dlsbursers of public funds provided by taxation for the education .of the 
people, we object to any provision which would limit our source of supply of 
books to the members of any such organization as the American Publishers* 
Association, whose policy has been to control the price of books by limiting the 
distribution to such retailers as would agree to maintain advanced prices and 
refusing to supply goods to those who will not so agree. Such limitation of our 
market Is In effect a tax on a public educational Institution, to be paid directly 
to the book trade of this country, and would make it possible for the publishers 
to fix the prices of books at any figure, and hence to tax us In any amount. We 
respectfully call your attention to a monthly publication known as the " Book 
and News Dealer," In which Is printed. In each mtoiber, a list of those dealers 
whose supplies have been stopped. This publication Is the official organ of the 
American Booksellers* Association, as appears on the front cover of the publi- 
cation. The agreement between the American Publishers* Association and the 
American Booksellers* Association to control prices has been pronounced Illegal, 
as a violation of the Sherman antitrust law (26 Stat. L., 209), by a decision by 
the circuit court for the southern district of New York In the case of Bobbs- 
Merrlll Co. v. Strauss. (Fed. Rep. 139, p. 155.) 

6. The English edition Is often a better one for library purposes than that 
published in the United States, or Is different from that published In the United 
States In certain respects, as, for example, In character of paper or Illustrations, 
addition of appendixes, etc. It Is always desirable to obtain the completest 
and most durable edition for the use of the public who are the patrons of the 
public library. 

7. There Is no obligation upon the American publisher or copyright proprietor 
to keep In print any decent edition of a work. Public libraries are continually 
wearing out books and are forced to replace them. In procuring these replace- 
ments It Is frequently found that certain books are Issued In the United States 
only on poor paper with worn plates and In paper covers, while there Is a neat, 
durable, and well-bound edition published In England. Libraries should be per- 
mitted freely to procure the best editions In these cases, wherever It may be 
printed. • 

8. The privilege given the American publisher or copyright proprietor as to 
supplying copies of his edition Is too vague. If he should state that the book 
is out of print to-day, but will very shortly be reprinted, the public library 
should not be obliged to wait upon his pleasure, and thus the people be deprived 
of the use of the book for a time, whether any guaranty that the publisher may 
not change his mind and fall to reprint the book. 

9. The Constitution of the United States (Arjtlcle I, section 8) gives Congress 
the power " to promote the progress of science and useful arts, by securing for 
limited times to authors and Inventors the exclusive right to their respective 
writings and discoveries.** The proposed copyright bill purports to be drawn 
with this object. But under existing law authors have a right to all the protec- 
tion that Is necessary. They have a right to copyright In other countries under 
the act of 1891. They sell this copyright, either for cash or royalty, in England 
as in America. Once that an agreement Is made they can not care whether a 
book Is sold there or here. 

We are confident that you will, after careful consideration, amend the bill In 
such a way as will retain for the libraries of this country the privileges which 
previous legislation has given them. The Library Copyright League, therefore, 
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asks that there be omitted from the bill in the report of the committees the 
words after the words " United States," in line 25, page 24 of the Senate print 
of the bill No. 6330, through and including the word "proprietor," in line 5, 
page 25, and that on line 19 of page 24 the word " one " be stricken out and the 
word " two " be inserted in lieu thereof. 

Bebnabd C. Steineb, 

President^ 

W. P. CUTTEB, 

Secretary^ 
H. C. Wellman, 
Librarian City Library ^ Springfield, Mass., 

E. H. Andebson, 
Director State Library, Albany, N. Y., 
Fbedebick H. Hild, 
Librarian Public Library, Chicago, III., 
Executive Committee, Library Copyright League. 

STATEMENT OF H. C. WELLMAN, ESQ., OF THE PUBLIC LIBBABY, 

SPBINGFIELD, MASS. 

Mr. Wellman. Mr. Chairman and gentlemen, I am vitally inter- 
ested in this bill, and I have come all the way from Springfield to 
speak on it. I am very anxious to take it up, not only from the 
point of view of the librarian, but from the point of view of the 
general public, which has been, so far as I can see, very generally neg- 
lected. I want to take up together the two subjects if I can ; because 
the general public's interest and the library's interest are closely re- 
lated. I can not do it if you will allow me only ten minutes. If 
you will give me fifteen, or possibly twenty, I think I can. 

Mr. McGavin. To what particular section do you direct your 
remarks now? 

Mr. Wellman. I want to speak of section 1, subsection B, relating 
to the right to sell and distribute copyright books. 

Mr. Currier. That is ffoing to be taken up by Mr. Porterfield and 
other lawyers later on. . . 

Mr. Wellman. It has a direct bearing on the libraries. 

Mr. Currier. There is no intention at all on the part of the com- 
mittee or any other human being to restrict the sale or to prevent the 
absolute title passing on the sale; neither here nor anywhere else is 
there any such intention. 

The Librarian. It is certainly not the intention of thoge who 
drafted the bill, Mr. Chairman, and it may save some time to 
those who are to speak on the bill if that is clearly understood at 
the outset. 

Mr. Currier. There is no intention to do that, and if any gentle- 
man has any desire to correct the phraseology of that language, let 
him just formulate an amendment which meets his ideas. 

Mr. Wellman. If that is not to be passed in that form, that is 
another thing. I simply had the face of the bill to go by, and in 
that event I should omit that. 

The Librarian. This is Mr. Fuller's own statement about it : 

"As to the pretense," he puts it, " of any prohibitive or limiting 
clause in the bill that would interfere with the selling or giving 
away of copyright books, or anything but the reproduction or repub- 
lication by printing or public performance," he says, " it can not be 
patiently dealt with." 1 quote that only to show that the committee 
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had no idea that the word would be susceptible of the application 
that has been suggested. 

Mr. Currier. I merely make the suggestion, because no one need 
argue that before the committee. 

Mr. Wellman. Then I can omit that, sir. I wanted to speak of 
the duration of copyrights, which relate to libraries as well as to the 
public; of the omission of the date in the notice of the copyright; 
and particularly of the importation clauses, both as regards the 
individual and as regards the libraries. 

Mr. McGavin. What sections of the bill are those? 

Mr. Wellman. Section 18, subsection C; section 14, and section 
30, subsection E. 

The Librarian. It would be well to deal with the importation 
first, although not in order, Mr. Wellman. 

The Chairman. Mr. Wellman, are you a practicing lawyer? 

Mr. Wellman. I am librarian of the city library in Springfield. 
I have no legal knowledge. 

The Chairman. Some of the questions which you suggest involve 
legal questions, do they not ? 

Mr. Wellman. Possibly. 

The Chairman. Let me suggest that to-morrow morning we ex- 
pect to have Mr. Porterfield and also Mr. Steuart present just the 
questions which you are now suggesting; and let me suggest that 
you confine what you have to say now to the question of the libra- 
ries pure and simple, and then, if you are here to-morrow morning 
and listen to those gentlemen, perhaps you will not desire to discuss 
those questions. 

Mr. Wellman. Very well, sir. Then I will take up the question 
of the importing. 

The Chairman. I wish you to understand that we desire you to 
discuss the question of importation by the libraries. 

Mr. Wellman. I shall be glad to do that. 

The Chairman. And in the discussion of that question we think 
that ten minutes is ample. 

Mr. Wellman. I should like, then, to answer the question of the 
gentleman who said " Why did we not control the action of the ex- 
ecutive committee of the American Library Association ? " I should 
like to say, in the first place, that the delegates of the American 
Library Association were at first appointed informally, the appoint- 
ments being afterwards confirmed by the association after the dele- 
gates had been at the conference. I should like to say that the dele- 
gates do not represent the overwhelming sentiment of the associa- 
tion, as Doctor Steiner showed you. 

You ask why we could not control them. There are various 
reasons. In the first place, you know how difficult it is in an asso- 
ciation that includes a membership from Canada to the South and 
from the East to the West, to manage an association which is in the 
hands of an executive board. This is an executive board of five. 
One member was the delegate who is here, the president of the asso- 
ciation. Another member is secretary or recorder, and is connected 
with various publishing interests. The executive board acted pre- 
vious to the action of the council of the American Library Associa- 
tion. I attended the first meeting of the council of the American 
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prietor of the copyright to get something more for his book than he 
would get if he did not have any copyright. 

Mr. Wellman. And he secures that whether the book is brought 
from abroad or not, if it is an authorized edition. 

Mr. Currier. Exactly. 

Senator Smoot. You say the proprietor of the copyright sells to 
the libraries cheaper than he will to the public? 

Mr. Wellman. The English proprietor? 

Senator Smoot. No, no ; the American proprietor. 

Mr. Wellman. The American proprietor sells for 10 per cent less 
on ordinary net-price books. 

Senator Smoot. But you made the statement that by importation 
of the English edition the American edition is sold to you cheaper, 
and if that is the case he must sell at more than 10 per cent dis(*oimt, 
if that is the regular price. 

Mr. Wellman. That is riot generally the case; but tlie American 
price is fixed with regard to the price that is fixed in England. 

Senator Smoot. For the libraries and for the public generally ? 

Mr. Wellman. Both ; yes. And I should like to say that T believe 
it is an attempt, to a considerable extent, to squeeze more money out 
of the public libraries, which have become a profitable field. When 
the net-price system was put into operation five years ago, the dis- 
count at which dealers might sell to libraries was absolutely limited 
to 10 per cent, with a threat to cut off the supply of any dealer who 
would sell for less. My booksellers in Springfield both told me that 
they could well afford to sell for less, and one agreed to do so, 'and he 
was warned by the American Publishers' Association that if he did 
so his supply of books would be entirely cut off and he would be put 
out of business. 

Mr. Currier. So far as the libraries are concerned, would they 
suffer very much if they were held down to the importation of one 
book in any one invoice? 

Mr. Wellman. No ; that would be a minor consideration. 

Mr. Currier. That would be a minor consideration, would it not? 

Mr. Wellman. It would — an unnecessary limitation, but a minor 
one. 

Mr. Currier. Do you care anything about the clause there in refer- 
ence to importation for individual use? 

Mr. Wellman. I do; not from the library standpoint, but from the 
standpoint of the general public. I think it is heathenish to say that 
a man shall not get an edition of an English author. I think a 
book lover has some consideration. Protect the American market by 
whatever duty you think is right. It is now, I believe, 25 per cent. 
Make it 100 per cent if necessary, but do not make it impossible. It is 
hampering education in this country. The editions differ in various 
ways. I know of an edition issued by Little-Brown on such wretched 
clay paper that the title-page broke and fell out before we could cata- 
logue it. I can imagine the reply I would get if I wrote to the pub- 
liSier, the copyright proprietor, " Your book is such a wretched one 
that I humbly beseech your permission to import a copy from Eng- 
land." His reply would be, '' Why, we regret it very much, but the 
invariable rule," etc. 
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Mr, Currier. That was imported for the library, was it not ? 

Mr. Wellman. No ; I am talking now of individuals. We. could 
not import it for a library either under this clause. 

Senator Smoot. That is the only class of edition that they issue? 

Mr. Wellman. That is the only edition that was issued. And I 
want to speak about this price that was fixed up by the net-price 
system. It was claimed afterwards that it was necessary to increase 
the price to the public about 10 per cent; that everything else had 
gone up — food, and so on — and why should not books go up? That 
probably was reasonable. Now, if the price to the public was in- 
creased 10 per cent, I could show you by definite figures, which I have 
published, that the price to libraries was increased 19 per cent. In 
other words, they have squeezed out from this new and profitable 
field an extra 9 per cent over what would prevail under ordinary 
conditions of competition. 

The Chairman. Your time has expired. 

Mr. Wellman. Thank you. 

Mr. Gill. Mr. Wellman, I would like to ask you a question. You 
say that the price to the libraries is 10 per cent less than to the public? 

Mr. Wellman. Yes, sir. 

Mr. Gill. How is that fixed. 

Mr. Wellman. By a discount on the bill. 

Mr. Gill. I mean who fixes that price? 

Mr. Wellman. The American Publishers' Association agree to put 
out of business any man who dares to allow a library, no matter how 
large its purchases, more than 10 per cent on their new net publica- 
tions — protected net publications. 

Mr. Gill. Where do you get that information f rom^ Mr. Wellman ? 

Mr. Wellman. I get that information from the Publishers' Weekly. 
It is common information, sir. Everybody knows it. My bookseller 
was threatened with having his supply cut off entirely. 

Mr. Gill. Cut off by the publishers ? 

Mr. Wellman. By the American Publishers' Association — that 
they would not sell to any middleman, or to him directly, or to any 
middleman who would supply him, if he allowed the Library, which 
was purchasing $10,000 worth of books, more than 10 per cent. 

Mr. Gill. You understand, then, that there is a combination on the 
part of publishers to destroy any seller of books who does not comply 
with their regulations? 

Mr. Wellman. I certainly do, sir ; absolutely, sir. 

Mr. Gill. That is somewhat similar to the plan of the tobacco 
trust, is it not? 

Mr. Wellman. I should say it was, sir. 

STATEMENT OF WILLIAM P. CIJTTEB, ESQ., OF THE FOBBES 

LIBBABY, NOBTHAMPTON, MASS. 

Mr. Cutter. Mr. Chairman and gentlemen of the committees, I 
will, wiih your permission, preface my remarks by a quotation : 

What we need is not vainly to try to prevent all combinations, but to secure 
such rigorous and adequate control and supervision of the combinations as to 
prevent their injuring the public, or existing in such form as inevitably to 
threaten injury, for the mere fact that a combination has secured practically 
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complete control of a necessary of life would under any circumstances show that 
«uch combination was to be presumed to be adverse to the public interest. 
(From the annual message of the President of the United States, December 4, 
1906.) 

I hope to be able to show you, gentlemen, that there exists a combi- 
nation which has secured practically complete control of a necessary 
of life, and that this bill is especially designed to make this control 
absolute, and that such control is adverse to the public interest. 

The combination to which I refer is that ^xisting between the 
American Publishers' Association and the American Booksellers' As- 
sociation, organized to monopolize the market for copyrighted books. 
That this combination existed on July 11, 1905, is evidenced by the 
opinion of Justice Ray in the case of Bobbs-Merrill v. Strauss (Fed. 
Rep. 139, p. 155) in which the existence of such a combination is 
acknowledged to exist by both parties to the suit. That it existed on 
May 15, 1906, is evidenced by the report of the secretary of the 
American Booksellers' Association, printed in the " Publishers' 
Weekly," the organ of the American Publishers' Association, in the 
issue ioT May 19, 1906. At the risk of tiring the members of the 
•committee, I will read this report. 

The year which closes on May 15, 1906, has been a most successful one for the 
American Booksellers* Association. The net system is firmly established and 
working smoothly in all parts of the country. Protection has the support of 
practically every bookseller, and the large department stores ar^ standing loyally 
for one price and a fair profit. 

* * 4> * « * * 

During the past year we have received many letters from dealers, all asking 
that we do something in the direction of a better price on fiction, and it seems to 
me that this convention should bend its efforts toward a $1.20 price on fiction. 
The question of a two-year limit should also receive careful consideration. 

The number of dealers who are supporting the net system by paying their 
annual dues is not as large as it should be. The work should not fall upon 
a tew. It should be borne by all, and steps should be taken by this convention 
toward securing the material support of every bookseller in the country. 

Taking it all in all we have had a good year. The future is bright, and the 
full strength of this association should be thrown toward a $1.20 price on 
fiction. / 

Hakby F. Davis, Secretary. 

» 

Later at the same meeting the following letter was read: 

Habby F. Davis, 

Secretary American Booksellers* Association. 

Deab Sib: At a meeting of the booksellers of New York, held on Thursday, 
last, Mr. Simon Brentano presiding, it was moved and seconded that the Ameri- 
-can Publishers' Association be requested to publish fiction at net prices. I 
was authorized to communicate this resolution to your association, that you 
might know the feeling of the New York trade on this subject. 
Yours very truly, 

E. S. FoBHAM, Secretary. 
New Yobk, May 12, 1906. 

In the account of the session (I am still quoting from the Pub- 
lishers' Weekly) occurs these words: 

The discussion of the question of net fiction was resumed, the result of the 
-discussion being that a committee composed of H. B. Burrows, W. B. Clarke, 
Clarence E. Wolcott, Alexander Hill, and Harry F. Davis was appointed to 
meet a committee of the American Publishers' Association to take action jointly 
as to the ways and means of carrying out the recommendations of the com- 
mittee. 
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In addition, the following resolutions were passed unanimously : 

Whereas the members of the American Booksellers' Association, now in 
-sixth annual convention assembled, recognize and appreciate the interest dis- 
played by the American Publishers' Association toward the betterment of the 
condition existing in the book trade of the United States: Now therefore, 
be it 

Resolved, That we request the members of the American Publishers' Asso- 
ciation to issue in the future all works of fiction on the net-price plan, and 
would suggest $1.20 net as the price on books that would under the existing 
plan be issued at $1.50 list, and a similar proportionate net price be made 
on such works of fiction as would ordinarily be listed at $1 or $1.25. 

Where the publishers and booksellers of the United States organized two 
membership associations, one known as the American Publishers' Association, 
and the other known as the American Booksellers' Association, and together 
controlled the publication and sale of at least 90 per cent of all copyrighted 
books, the objects of which were to compel owners and dealers of such books 
to purchase them of the members of the combination at an arbitrary price 
fixed by it, regardless of the actual value of the books as determined by a 
demand in the open market, or the condition of the books, and to compel all 
publishers and dealers of such books to come into the combination, be con- 
trolled by it, and sell books at prices fixed by it, regardless of the values of 
the books, or of the exigencies of the trade and situation of the seller, or be 
deprived of the privilege of purchasing, owning, and selling such books, through 
a system of blacklisting, etc., the effect of which would be to cripple the busi- 
ness of any publisher or bookseller outside of the combination, such agreement 
was a violation of the Sherman antitrust law (act Cong. July 2, 1890, chap. 
647, 26 Stat. L., 209) declaring that every contract, combination in the form 
of a trust or otherwise, or conspiracy in restraint of trade or commerce among 
the several States is illegal. 

I suggest, gentlemen of the committees, that in subsection (a) of 
section 1 of the bill there be omitted the words " for the purposes 
set forth in subsection (b) hereof," and that subsection (b) be 
omitted from the bill. 

I might say that fiction now sells to the public at $1.08. The 
$1.20 would be, as you see, 12 cents more to the public. It would 
be 8 cents or 9 cents more to the public libraries. 

Mr. McGavin. Is that done by agreement between these parties ? 

Mr. Cutter. Yes, sir. 

Mr. Currier. Why do you not call that to the attention of the 
district attorney ? 

Mr. Cutter. We have been so busy in presenting this matter to 
the committee that we have not had time. 

Mr. Currier. The trouble is that the committee can hardly reach 
a combination of that kind. 

Mr. Cutter. The committee is, however, in a position to prevent 
the passage of a law which will make an illegal action legal; and 
that is what is proposed. 

Mr. Currier. Well, the committee would be very glad if you would 
point out what section of this bill you refer to. 

Mr. Cutter. Yes — subsection B, the first section of the bill which 
was referred to before. 

Senator Smoot. That is as to the sale ? 

Mr. Cutter. Yes; certainly. 

Mr. Legare. How ? 

Mr. Cutter. It places a limitation on the sale; not only the origi- 
nal sale, but eveiy time the book is sold after it is published. 

Mr. Currier, i ou do not suppose this committee intend to deprive 
a man of the absolute ownership of a book he buys, do you ? 
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Mr. Cutter. I, of course, am glad to have your statement that it 
does not so intend. 

Mr. Currier. If you think section B does so, why do you not for- 
mulate an amendment covering that point? 

Mr. Cutter. I have formulated an amendment. 

Mr. Currier. The committee will be very glad to have your sugges- 
tions on that matter. 

Senator Smoot. Are your objections to section 30 the same that 
Doctor Steiner's were? 

Mr. Cutter. Yes; but my particular objection to it is that that is 
the only loophole that we have left to hold this trust — the importa- 
tion. That is the only way in which we can control the prices of 
books for public libraries in this country. 

Senator Smoot. Well, you can control them now; you can import 
one copy instead of two, and you can do it as many times as you 
want to, under the proposed bill. Is not that true ? 

Mr. Cutter. No ; not American copyrighted books by an American 
author. That is especially prohibited. 

Mr. Chaney. You sav vou have an amendment which would relieve 
the proposed law of that feature? 

Senator Smoot. You would be satisfied with one book? 

Mr. Cutter. Yes ; I am a librarian in a small country town, and one 
copy is usually enough. 

Senator Smoot. Did you not state, at the last hearing, that you 
thought any library in this country would be satisfied with one ? 

Mr. Cutter. That was my opinion then, but of course I only then 
expressed the opinions of a few librarians. I see now that some of 
the other gentlemen prefer and would like to have more than one 
copv. 

Senator Smoot. Have you ever imported a book? 

Mr. Cutter. I have imported more books than any other librarian 
in the United States, I think, for the Library of Congress. That is, 
I was purchasing agent here. 

The Librarian. He was at the head of our purchasing department 
here. Senator. 

Senator Smoot. Oh, yes ; but I mean now ? 

Mr. Cutter. Yes, sir ; more than about half of the books we buy we 
import for my library. 

Mr. Currier. Books protected by American copyright? 

Mr. CuTi'ER. No ; I do not say that. I do not know how many of 
them are protected by American copvright. I only buy those when I 
can buy them cheaper abroad. If t can get the edition at the same 
price here, it would be very foolish for me to wait six weeks for it to 
be received. 

My suggestion to remedy that is to strike out from section 1 the 
words " for the purposes set forth in subsection B hereof," and to 
strike out entirely subsection B. 

]\f r. Chaney. That is all of line 5 ? 

Mr. Cutter. I do not happen to have the Senate print, sir. 

The Librarian. That was the suggestion, Mr. Cutter, as to which 
we thought there was an interpretation not at all intended, an appli- 
cation not at all intended, by the framers of the bill. 

Mr. Cutter. Yes. Of course, when I wrote this argument I was 
not familiar with that fact. 
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The Librarian. You understood, Mr. Cutter, did you not, that 
that section would, as necessarily interpreted, prevent a circulating, 
a lending library? 

Mr. Cutter. Certainly. 

The Librarian. That it would abolish those, and would prevent 
the purchaser of a particular book from reselling it or lending it 
out m any way ? 

Mr. Cutter. And it would prevent the secondhand book dealer 
from doing business. 

The Librarian. That was not the intention of the framers — ^that 
the phraseology should have that effect. 

The Chairman. Is that all, Mr. Cutter ? 
, Mr. Cutter. That is all. 

(The committee thereupon took a recess until 2 o'clock p. m.) 

AFTER RECESS. 

The Librarian. Mr. Bowker and Mr. Johnson are here, as I under- 
stand, to represent the Authors' Copyright League. Mr. Bowker, 
were you to speak first? 

STATEMENl^ OF MR. BICHAItD B. BOWKEB, OF NEW YOBK, VICE- 
FBESIDENT OF THE AMEBICAN CGFTBiaHT LEAGUE. 

Mr. Bowker. My colleague, Mr. Robert Underwood Johnson, 
wishes to be heard, I think, for the American Copyright League, and 
I appear before you as vice-president, in the aosence of our presi- 
dent, Mr. Edmund Clarence Stedman, who can not be here because 
of ill health. 

The American Copyright League is the body which since 1883 has 
in an organized way stood for the rights of authors, and of all 
authors. 

The Constitution empowers Congress to secure " to authors and in- 
ventors the exclusive right to their respective writings and discov- 
eries for limited times." For the defense of that principle the Amer- 
ican Copyright League exists, and the American Copyright League 
asks of Congress only that that right, as expressed in the Constitu- 
tion, should be fulfilled through legislation in the amplest, simplest, 
and clearest way. 

The discussions in these conferences and hearings have, of course, 
developed differences of detail. That must be. The measure now 
before you does not represent absolute agreement, but it does repre- 
sent, as we believe, a just and comprehensive scheme for the pro- 
tection of the rights of authors. The American Copyright I^eague 
stands for authors of all kinds, literary, dramatic, musical, and 
artistic. It emphasizes the protection of the right of the music com- 
poser and author as it does the rights of all other authors. If, be- 
cause of the complexity of this bill or because of opposition to it, 
its passage should be delayed, the Copyright League is prepared, with 
the music composers, to ask the consideration of Congress for a 
specific bill which shall protect the music composer in his property 
rights. I mention that simply to emphasize to you that the league 
has an equal thought for composers of all classes. 

The league has stood for many years for a revision of the copj^- 
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right law, and I wish, on its behalf, to express the satisfaction which 
it has felt in the bringing before you of the measure which, as far 
as possible, represents the agreement of those interests most con- 
cerned in copyrights, first, of all the authors, and, afterwards, the 
interests of those auxiliary to the authors, and, finally, of the public. 
Every endeavor was made by the Librarian of Congress, as I can 
personally testify, at the beginning of the hearings to get together 
representatives of every interest entitled to express some opinion on 
copyrights, and if there was any failure in that regard it was because 
at that time it was impossible to find representatives of organizations 
representing this class or that. Since then two organizations have 
been formed, which have, as we think, put themselves somewhat in 
opposition to the principles we advocate. We stand for the fullest 
rights of the author, and we ask no more of Congress than that it 
shall, as far as in its power lies, protect those rights. 

I shall speak for a moment of the objections brought against the 
scope of the bill by Judge Walker and by Mr. Porterfield, who has 
already expressed himself in print, and who is to make an argument 
to-morrow. 

Judge Walker, who, besides his general interest as a member of the 
public, appeared in the auto-music case as counsel for the Auto- 
Music Compan}'^, has taken the ground that certain things can not l>e 
protected because they are not writings, which word the Constitution 
uses'. In Massachusetts it was originally thought that a voter must 
cast a hand-written ballot in order to fulfill the requirement of the 
Massachusetts constitution for a written ballot. But it was ruled 
otherwise in the courts, and Congress has rightly seen fit to give the 
widest interpretation to the word " writings." in fact. Congress has 
included sculptures, which only by the most liberal interpretation 
can be therein included, as " visible expression." It is easily seen 
that the effects of the decisions have been to widen rather than to re- 
strict the copyright field, and the Supreme Court has stated that it 
was the intellectual products of the author, and not any particular 
form, which the Constitution intended to protect. 

Take the case of the phonographic record, the character of which 
as writing has been questioned. It is a curious fact that the earliest 
known writing, the Assyrian hieroglyphic, was made by an instru- 
mentality very similar to the phonographic needle of to-day impress- 
ing itself upon plastic material. 

As a curious incident it may be worth while to relate that for the 
Edison dinner in New York not long ago I was asked to prepare 
something for the menu, and it occurred to me to prepare it without 
writing. I put the result of my mental effort, first, upon the phono- 
graphic record, and that was afterwards from that record put in 
type by the compositor, and I heard the proof read through the tele- 
phone. There existed for a time no copy except the copy on the 
phonographic disk. That seems to be a fair proof of the fact that 
that sort of a record is a writing. 

That is now developing very considerable importance because of 
the invention recently made of the telharmonic dynaphone of Doctor 
Cahill, through which musical works can be reproduced by telephone, 
and I wish to submit that it is not fair to the musical author to have 
his work given to the public in that way or in any other way unless 
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there is fair payment to him for the exclusive right which the Con- 
stitution enables Congress to guarantee to him. 

I shall not, however, go into details as regards music here, because 
I understand that that subject will be specifically discussed another 
day. But I do wish to remind the committees that after all the 
word " writing " is, as has been pointed out by the courts, an indica- 
tion not of the method of copying, but only a characterization of 
the original work. The musical composer is even more than a lit- 
erary composer or writer. He must make his own manuscript, be- 
cause he can not even use a phonograph or a stenographer to record 
his thoughts. His thoughts are peculiarly recorded, his manuscript 
is his own handiwork, and the Constitution, in authorizing exclusive 
rights to the author, particularly justifies, therefore, that any par- 
ticular form of writing by which publication can be effected entitles 
the author to the benefit of some return. 

It has always been a favorite device of those who desired to 
obtain some benefit from an author's productions to claim that it is 
not fair to the public that he should have property rights in the 
ordinary way, and there was an effort, particularly in 1891, to have 
Congress pass upon what is known as the " royalty scheme " — ^that 
is to say, that in the so-called interest of the public, the author should 
be compelled to part with his exclusive property rights upon the basis 
of a royalty, say of 10 per cent. That is not an absolute confiscation, 
but is an absolute restriction of property rights, and that was the 
proposition. But the right of the musical composer, as we contend, 
rests on the language of the Constitution that exclusive rights are to 
be given to the author, and we contend that that right must be pro- 
tected against any form of copying or reproduction or publication. 

A similar plea has been made by the dissenting librarians, that 
in the interest of the public the rights of authors as to their market 
should be restricted. The first right which any producer has is to 
sell his property, to sell it as he pleases, and to whom he pleases. 
Strictly, there should be no such exception as was made part of the 
bill of 1891, quite at the last moment, and rather incidentally. 

In the course of the discussions between the publishers and the 
librarians there was some acrimony developed as to prices, but it 
came about that the copyright league endeavored to do its part in 
bringing about a fair arrangement, and the compromise which has 
been brought before you is largely the result' of the endeavor of the 
authors, through an intermediary bodj, to make an arrangement 
between the publishers and the librarians which would be a fair 
compromise. In doing so the league definitely left out of the ques- 
tion the matter of authors' absolute rights. It feels that any limita- 
tion of that kind is a limitation on the exclusive ris^ht of the author 
to his property, and it seems a pity that the question should be re- 
opened to the e^^tent of developing further acrimony. I can speak 
incidentally as a trustee of the library system which circulates 
3,000,000 books a year (the Brooklyn Library), and also as presi- 
dent of the Stockbridge, Mass., Town Library, my country home, 
and so from the library point of view I can not see how there is any 
right in the libraries to have any privilege as against the author's 
right to control his property. 

The right to import seems to be desired by the protesting libraries 
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as a sort of means of control over prices, but it is submitted on be- 
half of the league that that is not a matter that can come within the 
purview of a copyright law, but should be taken care of by the law 
of the country as applied by the Federal courts on general principles. 
We ask that the x5opyright law should not be made the means or in- 
troducing that question into our legislation through that side door. 
The question is not a large one. It has appeared more in prospective 
than it really deserves, and it seems to me that the committee can 
safely rest on the compromise which has been arranged after a great 
•deal of discussion and consideration. Speaking still as a represent- 
ative of the copyright league, I w^s most glad to hear the intima- 
tion from the committee that there was no intention on its part to 
restrict in any specific way the author's rights. 

Upon reading the argument of Mr. Porterfield it seemed to me 
that a mistake was made in supposing that the phraseology of the 
present bill goes too far in regard to the right to vend. The right 
to vend is the right to control sales. Whether any restriction can be 
imposed upon the original sale of a chattel is not a question of copy- 
right, but of contract. 

In the same way, Mr. Porterfield, I think, has made an error in his 
attack on the bill in suggesting that it prevents a fair use of a copy- 
righted work. The existing law covers comprehensively an entire 
work, and necessarily its parts, in providing that a work may not 
be copyrighted except with the consent of the author. Nevertheless, 
the courts permitted fair use, and there is no desire on the part of 
the authors, or, I think, of publishers, to restrict the fair use of 
copyrighted material. The general proposition is simply that one 
man shall not use another man's brain without paying for it, whether 
that man be a worker in the great literary field or a member of the 
great body of the public. These are the fundamental principles on 
which the league asks that the provisions of this bill should be 
tested. In other words, it asks that this committee and Congress 
should have before them continuously the thought that the purpose of 
any copyright bill is to protect the exclusive rights of the author in 
whatever shape or form or method those rights may appear. 

My colleague, Mr. Johnson, will take up somewhat in detail various 
suggestions which the Copyright League has to offer, because we 
feel that these hearings have been of the greatest value in bringing 
out details here and there, serving to clarify the subject; and later 
the league will be represented more directly, it may be said, by au- 
thors of great popularity, whose books have had large sale and who 
can speak to j^ou better than we can as to one other feature of the 
bill — the extension of copyright. The Constitution certainly does 
provide only one restriction — that the exclusive right shall be for a 
limited time. That has been so narrowly construed that the vener- 
able and venerated Chaplain of the Senate, Rev. Edward Everett 
Hale, who, in writing " The Man Without a Country," did for our 
nation in the time of the civil war a service second only to that of 
the man who led the troops to battle — I say that has been so nar- 
rowly construed that that book is now out of copyright and the author 
can not legally receive a single penny as a reward for that noble 
work, although the widows and orphans and other relatives of the 
private soldiers who fought in that war are still receiving pensions. 
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The league asks, therefore, that justice shall be done to authors by 
lengthening the term to a period which is more in line with the action 
of other civilized nations than our present copyright law. It asks, 
further, that in all the consideration given by the committee to the 
subject more weight shall be given to the fact that the musical com- 
poser is as much entitled as any other author to the exclusive right, 
in whatever form copies or reproductions may be made, of his 
writing. 

Memorandum on the Mil to secure intellectual property ^ heinp "A l)ill to amend and 
consolidate the acts respecting copyrights^' {Senate No. 6330; House A'b. 
19853; May 31, 1906), 

[By R. R. BoWKEE, vice-president American Copyright League.] 

Constitution, 1787, Article I, Sec. VIII, 8 : " The Congress shall have power 
♦ ♦ * to promote the progress of science and useful arts by securing for 
limited times to authors and inventors the exclusive rights to their respective 
writings and discoveries." 

It was a wise man who said that he believed in the Constitution, but not 
in reading it by the light of a talldw dip. In the narrow sense the dictionaries 
define "author" as "one who composes or writes a book" (Webster), and 

writing " variously as " a record made by hand," " a production of the peo,*' 

any expression of thought in visible words " (Century) ; "anything expressed 
In letters" (Webster, Stormonth, Standard); "a written paper," "a legal 
instrument" (Johnson); "a literaiy production" (Chambers); "forming by 
the hand letters or characters on paper or other suitable substance " ( Buvier's 
Law Dictionary) ; "words made legible by any device," "a document, whether 
manuscript or printed, as opposed to mere spoken words" (Rapalje and Law- 
rence, Law Diet) ; "expression of ideas by visible letters" (Anderson's Diet., 
of Law). For years Massachusetts voters cast a handwriting ballot until 
the courts held that a printed ballot fulfilled the " written ballot " requirement 
of the Massachusetts constitution. But in the wider sense an author is " a 
creator and originator" (Webster, Standard), and a writing is the record of 
a thought or idea. Mr. Sousa found that the dictionaries in the Philadelphia 
Library used at the time of the making of the Constitution gave to the word 
" writing " the broad definitions of " a composure " and " playing the author." 
Congress, upheld by the courts, has specifically included (law of 1870) under 
" writings " in the Constitution a " statue," " statuary," " model," without 
requiring the artist to make a preliminary sketch (if that be specifically a 
writing) — otherwise, as sculptors are not "inventors" making "discoveries," 
they could not be protected at all ; and in other countries protection is extended 
to oral delivery of an address presumably but not necessarily written. It 
might be claimed under a restrictive interpretation of the Constitution that 
only works specifically relating to science and useful arts might be protected, 
although literature and the fine arts are admittedly especial subjects of copy- 
right. While it is for the judiciary and not for the legislature to construe 
or interpret the Constitution, the right of Congress to pass laws based upon its 
understanding of the Constitution, subject to the final decision of the Federal 
courts, has not been challenged. 

The opposition to this bill has been voiced chiefiy by the legal representa- 
tives of the manufacturers of mechanical instruments, of perforated music 
rolls, and of phonographs or cylinders or disks therefor, i. e., ^rom those who 
have " pirated " musical compositions and are interested in excluding " sound 
records " from copyright protection. These have made the astounding and un- 
founded assertion that the proposed bill represents a " star-chamber," " log- 
rolling," "conspiracy," entered into at the initiative of the' iEolian Company 
as a " music-roll trust." The American Copyright League has for many years 
favored a revision of the copyright laws, and it has had no communication, 
directly or indirectly, with the -^olian Company, nor any knowledge of anj* 
relations by this concern or its representatives with the copyright conferences. 
These conferences were confined to representatives of organizations interested 
in copyright and legal authorities, meeting at the Invitation of the Librarian 
of Congress as though in his ofiice at Washington, and, although the meetings 
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were private and unreported, they were in no sense secret. No organization of 
" sound-record " interests was known, and if the ^olian Company had, as 
alleged, representation through the music publishers that fact ^was unknown 
to and had no influence upon the other participants. The American Copyright 
League stands, as it has stood for a quarter of a century, simply and solely 
for the protection of authors' rights to the fullest extent, and it asserts that a 
musical composer is as fully entitled as is the author of any other creative v^ 
work to the exclusive and full benefits of his compositions in whatever man- 
ner reproduced. These opponents of the bill base their objections largely on 
a restrictive definition of the word ** writings," and Mr. A. H. Walker, recently 
counsel for the Auto-Music Company in the White-Smith v, Apollo Company 
sound-record case, criticises the bill because this word " writings " is inter- 
preted throughout the bill by the word " works," although this accurately 
reflects the understanding of Congress and the interpretation of the courts. 
They would, in fact, confine copyright protection specifically, it may be said, 
to e-y-e-deas — that is, visible records — and exclude as not visible or legible by 
the eye copies of musical compositions mechanically made and interpreted. 

The United States Supreme Court, in the Sarony decision, extending the 
principles of the copyright act to cover photographs, said : "By * writings ' is 
meant the literary productions of those authors, and Congress very properly 
has declared these to include all forms of writing, printing, engraving, etch- 
ing, etc., by which the ideas in the mind of the author are given visible expres- 
sion. The only reason why photographs were not included in the extended 
list of 1802 is probably that they did not exist, as photography as an ail was 
then unknown." It seems evident that the phrase " visible expression " as 
used in this decision was intended to give a broad definition and not to narrow 
the definition by exclusion. This view is confirmed by the later decision of 
the same court in Holmes v. Hurst : " It is the intellectual production of the 
author which the copyright protects and not the particular form which such 
production ultimately takes ; and the word ' book ' is not to be understood in 
its technical sense as a bound volume, but any species of publication which the 
^author selects to embody his literary product." 

The earliest writing which remains to us is in the Assyrian wedge-shaped 
inscriptions, made by pressing the end of a squared stick into a soft clay 
cylinder ; the phonograph point inscribes its record in exactly the same manner 
upon the " wax " or composition of the cylinder or disk, for the mechanism 
' only revolves the roll, and the point is actuated by the sound vibrations. The 
words " phonograph," " graphophone," and " gramophone " literally mean " sound 
writing," for the Greek form graph, the Latin form scrib, and the Saxon form 
write, equally parts of our language, denote exactly the same meaning. It 
is even probable that a future development of phonograph impressions (the 
third dimension being translated into breadth of stroke as can be mechanically 
done) will give ultimately a visual phonograph alphabet even more natural and 
logical than Professor Bell's remarkable system of " visible speech," which, of 
course, like all alphabets, can be read oply when the reader has mastered the 
significance of the symbols. Mr. Edison has himself made some experiments 
in this direction, though the confusion from the overtones, which give quality 
of speech, has so far prevented result. A large share of literary productivity 
to-day is by voice dictation recorded mechanically by a stenographer on the 
typewriter or directly on the phonograph disk, and I may instance from per- 
sonal experience a further step. As one of the committee for the Edison birth- 
day dinner, commemorating the twenty-fifth aniversary of his invention of 
the incandescent lamp, I was asked to supply some original verse, and it oc- 
curred to me to put this in shape by help of Mr. Edison's inventions without 
direct or indirect hand or type writing. Accordingly I completed the verses 
mentally without use of paper and voiced them into an Edison phonograph, 
verifying this through the telephone, and the lines were set in type by the 
printer from the sound record, and thus printed on the menu for the dinner. 
Thus my formulated ideas were recorded through the nerves and other mechan- 
ism of the vocal organs instead of through the nerves and other mechanism of 
the hand directly by the phonograph point on the phonograph cylinder; and it 
seems a common-sense inference that if I had caused copies of the phonograph 
cylinder, though not legible in the ordinary sense, to be published instead of 
the secondary copies in print I should be as much entitled to copyright protec- 
tion in the one ease as in the other. The " telegraphone " directly records on 
a steel tape the sounds of the human voice as sent through the telephone, and 
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by an absolutely invisible rearrangement of the magnetized particles of steel 
makes a writing in which there is no possibility of visual legibility. 

Moreover, invention is now developing a series of reproducing mechanisms, 
such as Doctor Cahiirs " telharmonicon," or dynamophone, in which musical 
compositions will be translated to the ear without the interposition even of a 
cylinder or disk sound record; and it seems a common-sense inference that the 
musical composer should have as full rights in this as in other forms of copy- 
ing or reproducing his thought. Budapest is said to have not only a telephone 
*' newspaper," but a system of reading novels and other works of literature to 
telephone subscribers, and if this should reach such proportions as substantially 
to reduce the sale of the printed copies of a new novel from which the author 
would receive^ benefit, it would also seem a common-sense inference that the 
same or an equivalent royalty should be paid him. 

Im music writing or notation there are two and only two essentials: Relative 
vertical posi^on, showing pitch, and relative horizontal position, showing dura- 
tion of notes. The earliest form of our present music writing is the system 
of the *• large," " long," " breve," and " semibreve " notes, in which the pitch 
was shown by the vertical relations of the notes, and the length of the note 
by the length of the black mark, the " large " mark being twice the length of 
the "long" mark. This corresponds closely to- the perforated music roll of to- 
day, which could be read by a practiced eye with, and probably without, stfiff 
lines to the extent that if every other form of reproduction were destroyed the 
melody and harmony of a musical Work could be reproduced into the ordinary 
notation of music writing. 

I speak from personal knowledge of these music rolls, having had a mechanical 
instrument for some years. The different kinds of rolls differ in the relative 
spacing and in distance from the edge of the roll, which gives the standard, 
but a foreshortened photograph of any, bringing them to the same scale, would 
pattern closely the early form of music writing above cited. The London 
I)ostal telegraph system dispatches newspaper material from St. Martin's Le 
Grand throughout the Kingdom from continuous perforated ribbons made some- 
what in the same way, visible and legible only to an expert, and reproductions 
by the medium of this device would certainly not vitiate copyright. In the 
" Perforated Roll Case " of White-Smith Company v. Apollo Company, in which 
A. H. Walker participated as counsel for the Auto-Music Company, Judges La- 
combe, Townsend, and Coxe, in the United States circuit court, in the decision, 
to which they considered themselves " constrained," to use the word of the 
court, by the necessity of strict construction, stated that " a perforated roll is not 
a copy in fact " (i. e., an exact reproduction) ** of complainants' staff notation ; " 
that " it is not designed to read as the original staff notation is ; " that such 
reading " would establish merely a possibility of use as distinguished from an 
actual use," and that the rolls " are mere adjuncts of a mechanism which appro- 
priates the author's property and publishes it by producing the musical sounds." 
This decision refers, of course, only to the present statute, and is yet to run the 
gantlet of the Supreme Court, but it may be observed that the present law gives 
to the author or proprietor of a musical composition the sole liberty not only of 
printing, but of publishing, copying, vending, performing, or representing a 
musical composition ; that the statute does not restrict " copying " either to a 
copy of " staff notation " or from or in any particular form, but prohibits in 
general any copy of a musical composition; that there is no suggestion in the 
statute that the copy must be one to be read, e. g., a copy of a sculpture ; that 
any sound-record is in the wide sense as truly a copy of a musical composition 
as a printed sheet, which is not a copy, in fact, of the author's manuscript 
writing ; and that as the roll has for its sole purpose the performing by the aid 
of a mechanism useless without it a musical composition, just as a printed sheet 
of music has the sole purpose of performing by the aid of the voice, the piano, 
or the orchestra, a musical composition, the maker and vendor of the roll is in 
exactly the same position as the maker or vendor of a printed sheet of music. 
These considerations give some ground for the opinion that the Supreme Court 
may reverse this decision and include sound records under the present copyright 
law ; but this decision of the court makes the more emphatic the further opinion 
of Judges Lacombe, Townsend, and Coxe, when these eminent judges state, as 
if to the present committee, " that the rights sought to be protected belong to the 
same class as 'those covered by the specific provisions of the copyright statutes, 
and that the reasons which led to the passage of such statutes apply with great 
force to the protection of rights of copyright against such an appropriation of 
the fruits of an author's conception as result from the acts of defendant" 
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But even if phonograph and perforated records should not be considered, as 
is sculpture, to be " writings," the arguments of the opponents of this bill do 
not fit the case. The Constitution explicitly provides that authors shall have 
exclusive rights to their writings. This can not mean exclusive rights to their 
written manuscripts, for these are protected by common law and no constitu- 
tional provision was necessary. It meant and means evidently that authors 
shall have exclusive rights to the benefits of their writings, the usufruct of 
the property they have created, and that means practically a monopoly control 
over all copies or reproductions from such writings, whether the copies are in 
handwriting, printing, or any other form. A musical score is definitely a writ- 
ing, for it is even more than a literary manuscript originally in the personal 
handwriting of the composer himself, without the intervention of a stenographer 
or a typewriting machine. Therefore, if the narrowest meaning of the word 
" writing " should be interpreted into the Constitution such as would exclude 
sculptures and other works which are admittedly proper and legq} subjects of 
copyright, it would still specifically include musical and dramatic as well as 
literary manuscripts. There is no specification in the Constitution confining 
the exclusive rights over writings to copies in handwriting or print or any other 
stated process of reproduction ; in fact, the Constitution does not use the word 
** copyright " or in any way limit by specification the comprehensiveness of the 
exclusive rights Congress is thus authorized to secure. Indeed, Congress in the 
copyright laws has interpreted the Constitution to cover the several artistic 
or reproductive processes from time to time developed or invented ; thus in the 
law of 1865 the provisions of the copyright laws were extended to include 
" photographs," which did not exist at the time of the adoption of the Consti- 
tution — which word specifically means *' light writings," as phonograph records 
specifically mean " sound writings." 

The position taken by the American Copyright League is that an author is 
literally entitled to the exclusive right-^that is, the exclusive benefit — in his 
writings, in whatever form the writings — that is, his recorded thoughts — can be 
reproduced for sale or gain. If Mark Twain writes a book or Bronson Howard 
a play or Sousa or Victor Herbert a musical composition or Millet makes a 
painting or French a statue, each is equally entitled to whatever benefit inures 
from his creative genius. Mr. Sousa has stated clearly that although Caruso 
has been paid $3,000 — and the fact widely advertised — for singing into a phono- 
graph record, and his own band (not under his leadership) has also been paid 
for playing his compositions and those of others into the phonograph horn, he 
has never received as a musical composer 1 cent for such use of his creations, 
though from twenty to a hundred of his compositions are to be found on the 
catalogues of the several manufacturers of mechanical instruments. Mr. J. 
Howlett Davis, who properly appeared as an inventor in defense of his own 
inventions in mechanical instruments, which he mistakenly believes would be 
rendered useless if the copyright protection were extended to sound records, 
really asked that Congress should protect the thing which he had invented and 
compel users to pay for it, but should permit him to use the thought which 
the musical composer had invented and expressed without paying for it. His 
argument analyzed presents an even stronger argument for the proposed copy- 
right bill than for the protection of patented inventions. When Mr. Sousa buys 
a patented cornet he has paid for the use of it, but Mr. Sousa makes no claim 
either to make another cornet like it or to play copyrighted musical compositions 
lor profit without payment or permission. A piano, a pianola, a music roll or 
new form or mechanism is patentable; a musical composition as played on a 
piano by hand or by mechanism, whether reproduced on a printed sheet or a 
mechanical roll, is copyrightable; but each should have like protection. I 
speak from specific knowledge as one who has taken out patents as well as copy- 
rights and as the active head for some j^ears of the Edison Illuminating Com- 
pany, of New York, and a participant in successfully defending the Edison lamp 
imtents. Mr. Edison, both as an inventor and as a manufacturer of his own 
inventions, has profited much more than a million dollars from his patents, and 
would naturally be expected to be foremost in upholding the right of authors to 
payment for their brains. It is to be regretted that his phonograph company 
has instead opposed the protection of musical composers and claims the right to 
use their brains on Mr. Edison's invention without payment. 

The legal gentlemen representing the sound-record '* vested interests " assert 
that millions of dollars had been invested in the industry, and that they should 
have a right, on paying a dollar for the printed sheet of music, to translate 
that into sound records and multiply it indefinitely, paying themselves a profit 
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on these millions of dollars without an additional penny to the musical creator. 
Their clients knew perfectly well that they were taking chances in appropriating 
the musical compositions for which they had not paid, and if they should now 
be mulcted under a decision of the Supreme Court or required in future by the 
passage of this bill to recognize the rights of the musical writer, they can have 
no criticism to make. Their $56,000,000 boasted capital should be in fact 
56,000,000 arguments for the composer. I have bought ipany of these per- 
forated rolls, which sell to the public at from $1.50 to $3 or more, for which 
the perforators are said to receive a cent and a half per running foot, or from* 
25 cents to a dollar per roll ; and I may suggest that the price and margin of 
profit are quite adequate to pay a dime or a quarter a roll to the musical writer 
without increase of price to the public. 

Mr. Charles Porterfield, writing in Law Notes (published at Northport, N. Y.), 
who joins in the opposition to the protection of the musical composer, makes, 
like Mr. Walker, an attack on the bill in general, asserting, e. g., that under the 
fundamental clause that the copyright shall include " the sole and exclusive 
right * * * to sell, distribute, or let for hire, or offer or keep for sale, 
distribution, exhibition, or hire any copy 'i of a copyrighted work, a person 
other than the copyright proprietor could not own a book, nor bequeath it, nor 
an estate dispose of one, nor a bookseller keep it for sale, nor a library lend it. 
Mr. Porterfield at the same time expresses satisfaction with the present law. 
But the present copyright law gives to the proprietor the exclusive right of 
** vending" a copyright work, and the phraseology of the new bill simply makes 
more clear the right of the copyright proprietor, scarcely to be questioned, to 
control the chattel property in which his incorporated right is embodied. Any 
owner of property may do as he pleases with it, whether it is a piece of land or 
an umbrella or a manuscript.or a book. He can keep it or sell it or let it or show 
it, as he pleases or not. The owner of the copyright of a book can under the 
present law publish a limited edition of a book and sell it to whom he may 
please. He should certainly be able to sell his book under restrictions if he so 
chooses, as the proprietor of a piece of land may restrict his land in selling it 
from use as a stable. But it is scarcely to be supposed that an author or copy- 
right proprietor is likely to prevent the sale of his book by a bookseller or pre- 
vent its use by a library any more than he does so now. The same is to l)(^ 
^said as to " fair use " of extracts from a copyright work, which is no more per- 
*mitted or prevented by the existing law than by the proposed bill. In his 
sweeping condemnation of the pending measure Mr. Porterfield also can see 
no difference between section 2 and section 21. The first is a negative or pre- 
ventive provision intended to safeguard the proprietor of an unpublished work 
in any existing common law or equity rights against copying, publication, or 
use of his work — a provision which, if included in the famous statute of Anne 
might have saved England and this country from the serious denial of common- 
law rights which that statute imposed upon English and American law, while 
section 21 is a positive and specific provision for the collection of damages and 
the obtaining of an injunction. Before the year 600, when Columba surrepti- 
tiously made a copy of a book owned by his teacher, Finnian, the copy was 
reclaimed under the King's decision *' To every cow her calf ; " and it was to 
enforce by practical remedies the common law that Parliament passed the 
statute of Anne, with the unfortunate result that a divided court construed the 
statute to supersede the common law. 

The opponents of this bill, chiefly the automusic interests, recently organized 
into the miscalled "American Musical Copyright League," which should rather 
be named an anticopyright league, and the dissentient librarians, organized as 
the Library Copyright League, have taken the usual course of falling back 
upon the plea that in the interests of the public the author should not have 
exclusive right to his writings and to manage his own affairs, but that Con- 
gress should prescribe how he should market his property. This commonly 
takes shape in the royalty plan, which the latest book on copyright, that of 
'Augustine Birrell, M. P., a member of the present British cabinet, criticises as 
a " preposterous scheme," and the sound-record representatives have incident- 
ally introduced this same suggestion, that Congress should provide for "fair 
play " to the public by permitting any maker of sound records to reproduce 
any copyrighted work on fair payment to the composer. Now, the essence of 
•copyright protection, as of the protection of any kind of property, is' that during 
the " limited term " of protection the author shall have exclusive right to soli 
or dispose of his own property as he likes. Copyright is a monopoly only in the 
sense that any ownership is a monopoly. Says Herbert Spencer : " If I am a 
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monopolist, so also are you ; so also is every man. If I have no right to those 
products of my brain, neither have you to those of your hands. No one can 
become the sole owner of any article whatever ; and all property is * robbery.' " 
In the copyright debates of 1891 Senator O. H. Piatt rightly said : " The very 
essence of copyright is the privilege of controlling the market That is the 
only way in which a man's property in the work Of his brain can be assured." 
The proposed bill specifically provides that the author may sell his rights of 
reproduction severally, and if he chooses, Mr. Sousa could under the bill seil 
separately the right of printed publication and give notice that any manufac- 
turer of sound records may utilize his compositions on payment of a royalty 
which he may fix ; but the law should not compel or restrict him in the matter. 
In the case of books a publisher often suggests to the author the general idea 
of a book, so that it would be doubly unjust to permit any other publisher to 
issue that book on the compulsory royalty scheme; and this may be true, 
though to less extent, in music. 

The measure, in accordance with the precedent of the act of 1831, provides 
in section 19 that subsisting copyright may be extended through the longer term 
of the new measure, and also provides in section 6 for new copyrights in the 
case of secondary work based upon present copyrighted works or works in the 
public domain. But there seems no ground whatever for the contention of the 
opponents of the measure that in these provisions the existing " sound-record " 
reproductions Df a copyright musical composition would be included under the 
new bill, unless the decision of the Supreme Court should indeed include them 
under the present copyright law. With regard to existing material, it is only 
new arrangements that are made the subject of new copyright — e. g., in the case 
of the well-known Schubert-Gounod Ave Maria, if the fundamental work had 
not been copyrighted previously to the passage of the proposed billj or the 
copyright had expired, no one could be prevented from using it or making an 
arrangement of it, and an interpreter like Gounod could copyright only his 
distinctive arrangement. This should dispose of the plaint of the sound- 
record opponents that the status of their existing property would be destroyed 
by the passage of this bill. 

Aside from the sound-record interests, the only serious opposition to this 
bill has come from certain library interests, represented in the Library Copy- 
right League, in protest against the restriction of importations. But, as Sena-, 
tor O. H. Piatt in the copyright debate of 1891 also said: "The fundamental 
idea of a copyright is the exclusive right to vend, and the prohibition against 
importation from a foreign nation is necessary to the enjoyment of that right. 
The privilege of controlling the market is indeed essential." The copyright laws 
of foreign countries, and our own copyright legislation previous to 1891, care- 
fully safeguard this right; a foreign copy of an English copyrighted book 
may not be imported into free-trade England without the author's written 
consent. Unless an author can assure to an American publisher the American 
market he can not get from that publisher the price he would otherwise secure. 
In the international copyright amendment of 1891 Congress accompanied the 
manufacturing clause which prohibited the importation of foreign copies, even 
with the consent of the author, by a proviso permitting certain importations 
even without the consent of the author, on the homeopathic principle of off- 
setting one restriction upon authors' rights by another restriction upon authors' 
rights!, In the proposed bill the American Copyright I^eague, acting on behalf 
of authors and to some extent mediating between publishers and librarians, 
has accepted a compromise permitting single copies to be imported by libraries 
without consent of the copyright proprietor. This permission was not extended 
to books by American authors, unless they should be out of print, not with 
any desire to get better terms for American than for foreign authors, but 
because it would be a very serious matter to permit ad libitum the encroachment 
on the American market. Moreover, the American author does not get for 
foreign editions the same royalty which he gets for American editions. This 
compromise has been accepted by the representatives of the American Pub- 
lishers' Copyright League on the one side and by the executive board as well 
as the delegates of the American Library Association on the other. But cer- 
tain libraries, apparently in the desire to have a weapon against publishers in 
a contention about prices and discounts, object even to this compromise, and 
desire to import freely without restriction and without authors' consent. 
The question of prices has ilo place in a copyright bill, nor can I, from the 
point of view both of a trustee of one of the largest circulating library systems 
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in the country, the Brooklyn Public Library, and of president of a Massa- 
chusetts town library, that of Stockbridge, my country home, recognize that 
libraries, which depend for their very being on authors, should challenge the 
rights of authors over their own property. The incidental fact that libraries 
are permitted to import free of duty .has no relation with copyright, and the 
confusion of protection to property with tariff protection is equally misleading. 
Herbert Spencer, free trader above all, emphasizes the right of property in 
ideas as essentially a right of private ownership, and Henry George, who 
copyrighted his own books, has not proposed even as to land that the usufruct 
of a man's labor should be taken from him. There can be no difference be- 
tween free traders and tariff protectionists as to such property rights. 

The Constitution imposes only one limitation on the comprehensive rights 
of authors, in the provision that protection shall be " for limited times " only. 
This provision has made the discussion of perpetual copyright purely academic 
in this country. The proposed bill adopts the suggestion of the American Copy- 
right League for a term of life and fifty years for originative as distinguished 
from secondary works. A copyright term extending through and beyond the 
life of the author has been adopted by thirty-seven countries, or more than half 
of those which have copyright laws, while five others give perpetual copyright ; 
the term of life and fifty years is adopted by France and fourteen other nations, 
and although life and thirty years is proposed in Lord Herschel's British draft, 
life and fifty- years has also been proposed as an alternative in England 
(Birrell on Copyright). The injustice of any other than a life term is exempli- 
fied by the facts that P]merson, I^pngfellow, Lowell, Whittier, and Holmes 
outlived their earlier copyrights ; that Edward Everett Hale, whose " Man 
Without a Country " did for this nation a patriotic service scarcely second to 
that of the great generals of the civil war, has no longer copyright in this 
work, although private soldiers, their relicts and descendants, are still paid 
pensions; and that many others of our foremost authors have been, or under 
the present system would be, deprived of their created property within their 
lifetime. The term proposed in the bill provides for the author and his child- 
ren's children during the probable minority of the grandchildren, a period to 
which the entail of realty is limited by our laws. One of the opponents of this 
bill has taken the strange position that such a term is not a " limited time," 
although, citing the case of the daughters of Harriet Beecher Stowe, who have 
been left without benefit from her greatest works, though publishers are still 
profiting from them, he favors a straightaway term of one hundred years, 
which would be on the average a longer term than that provided in the bill. 
A term of fifty years is proposed for secondary or encyclopedic works. 

Two important improvements upon the present law should be emphasized: 
That copyright is secured by (and dates from) publication, with "notice 
aflftxed to each copy thereof published or offered for sale within the United 
States by authority of the copyright proprietor," and that informalities or 
incidental lapses are not to void copyright, the innocent infringer, pending the 
fulfillment of the statutory requirements or actual notice, being duly safe- 
guarded. Hitherto an error of a publisher's clerk or in the copyright office 
might actually forfeit all rights of an author, and this is carefully provided 
against in the proposed code. The date of publication is logically and properly 
defined as " the earliest date when copies of the first authorized edition were 
sold or placed on sale." Previous to that date the unpublished work is protected 
by the common law or in equity as supplemented by the provisions of this act. 
It should be emphasized that the public performance of a dramatic or musical 
composition or the public exhibition of a work of art does not constitute publi- 
cation, which is by the multiplication of copies; this distinction is made clear 
throughout the proposed bill and should be carefully preserved. The bill fol- 
lows the settled practice in this country as regards stage right and the latest 
judicial decisions as regards art exhibition. In respect to formalities, Mr. 
Ogilvie's argument that notice should be required on foreign editions — that is, 
extraterritorially — and that the accidental omission of notice from a single copy 
should practically void the copyright, is not supported by the instance which 
he cited, which refers to one of the well-known series of Webster's Diction- 
aries, notoriously of American origin, in a specific case where the changed title 
on an English edition compelled the copyright oflice to answer technically that 
it had no record of a book of the stated title. Justice to the author requires 
that informalities should not void copyright ; justice to the unwitting infringer 
requires that he should not be held responsible for innocent transgression — and 
both are carefully safeguarded in this bill. 
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It may also be pointed out that the opening of rights of dramatization and 
translation after ten years is a restriction uppn authors' rights not found in the 
present law. Such restriction .of the right of dramatization seems to have no 
precedent in other copyright systems, and it is pointed out by the dramatists 
that the successf^il dramatization of " Ben Ilur," involving large outlay and 
large profits, was not practicable until much more than ten years after the copy- 
righting of General Wallace's great novel. Such restriction of translations is a 
feature of the Berne convention, but not of our existing copyright law ; and it 
has been the understanding that the new measure would extend and in no wise 
restrict the rights of authors. Moreover, the British Royal Commission, after 
summarizing the, arguments on both sides, reported its conclusion that there 
seemed no sufficient reason that the right of translation should not be coexten- 
sive with copyright. It is therefore suggested by the American Copyright 
League that reference to dramatization should certainly be omitted from section 
20, if the committee should decide against the omission of section 20 altogether. 

The American Copyright League would respectfully emphasize the fact that 
the Constitution and the proposed measure provide for securing to authors their 
exclusive rights, and that any limitations of such rights other than the single 
one required by the Constitution are exceptiops which require in each instance 
specific and adequate justification. As Senator Evarts pointed out in the de- 
bates of 1891 : " The sole question is what we shall do concerning something 
which is the essential nature of copyright and patent protection, namely, mo- 
nopoly." Copyright, as has been pointed out, is a monopoly not in the offensive 
sense, but in the sense of private and personal ownership only ; the public is not 
the loser but is the gainer by the protection and encouragement given to the 
author. The whole aim of copj^right protection is to permit the author to sell 
as he pleases and to transfer his rights collectively or severally to such assigns 
as he may choose. In making exceptions to this fuudamentalrule, therefore, the 
burden of proof should be upon those proposing to limit the exclusive and com- 
prehensive rights of authors. The league, as representing authors' rights, has 
accepted certain limitations only as concessions in, recognition of temporary or 
local conditions. The copyright legislation of most countries, as especially Great 
Britain, prohibits importation even of authorized foreign copies except by the 
wrtten consent of the author, and in the compromises which led to the interna- 
tional copyright amendment of 1891 the league assented to the manufacturing 
clause limiting copyright to editions lithographed or printed in this country, a 
limitation which it trusts will not be extended, as suggested by one critic of the 
bill, to *' other processes " of reproduction ; and it was to balance this limitation 
that certain permissions of importation to societies and individuals were also 
accepted. One point more the league would emphasize; the prime reason for a 
revision of our copyright legislation has been the contradictory and confusing 
state of the present law. The proposed measure is to give a unified and con- 
sistent code. A copyright law is necessarily complex, and its several parts inter- 
dependent ; and it is hoped such modifications will be considered, both in princi- 
ple and in phraseology, with reference to other parts^ of the bill, and that the 
experience and the excellent workmanship of the Librarian of Congress and the 
Copyright Office may be availed of in the final shaping of any changes upon 
which the committees or the Congress may decide. 

[For amendments proposed, see Appendix, p. 402.] 
STATEMENT OF MB. BOBEKT UNDEKWOOD JOHNSON. 

Mr. Johnson. Mr. Chairman, if I had taken the precaution to 
copyright my own introductory remarks, I think, even under the 
present inconsequent and imperfect penalty clause of the copyright 
bill, I might have been able to obtain considerable redress from Mr. 
Bowker. ^ 

It has been said in this committee hearing this morning thatt cer- 
tain persons were engaged in a conspiracy. I plead guilty to being 
one of the persons who for twenty-four years has been engaged in a 
conspiracy of justice. It was my lot to be the secretary of the Ameri- 
can Copyright League and of the joint committee of the diflFerent 
organizations which urged the copyright bill passed on the 3d of 
"^arch, 1891; and from that time to this, although there has been 
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very little effort to do anything in the way of amendment of that law, 
the American Copyright League has felt it to be its special duty to 
keep the run of copyright matters and to keep guard over what had 
already been obtained. . 

For we believe, as representing the producers in literature, who 
are the only persons recognized by the Constitution of the United 
States so far as copyright is concerned, that we have a special call 
to guard the principle of copyright. Others may look out for their 
conveniences, others may look out for their privileges, others may look 
out for trade relations ; but it falls peculiarly upon the producers and 
the representatives of the producers of literary, artistic, musical, and 
other property to stand for the highest objects that can be brought 
before the joint committee of Congress. 

We therefore come to you with the words of Webster, and we say 
to you ae men who have taken your constitutional oaths to establish 
justice, that " justice is the first concern of man on earth." 

We follow that with a quotation ff om Longfellow, who says that 
a good principle works well in a particular direction. 

You are going to be called upon — you have already been called 
upon in this presence here, you have been appealed to in the matter 
oi trade relations, in the name of invested capital^ in the name of 
many other things of subsidiary importance to the principle of copy- 
right. Says Shakespeare: 

This above all : To thine own self be true, 
And it must follow, as the night the day, 
Thou canst not then be false to any man. 

If the committee is true to the principle of copyright it can not be 
false to the intei;gsts, to the legitimate and proper interests, of any 
manufacturer and publisher, financier, or other person who may be 
deemed to be interested in this subject. 

In 1891 we were met in our campaign with exactly the arguments 
that have been urged here in favor of the mechanical reproduction 
of music. At that time there was no mechanical reproduction of 
music, or there would have been no need at the present time to con- 
sider any suggestion to make any alteration in this bill. At that time 
it was said to us that the unauthorized reprinters, who at that time 
were known by the name of " pirates " — for convenience only — had a 
very large amount of invested capital, and that their business was 
going to be ruined by the fact that the Congress of the United States 
was going to give them the. right to acquire ownership in the things 
which they distributed. I challenge anybody to point to any calamity 
of that sort that followed the passage of the copyright law. 

We were then told that the prices of books were going to be 
raised beyond the dreams of avarice, and. we were told of other 
calamities. None of them have come. There never was a time when 
there was more vitality in the production of literature than to-day, 
and it is due in large part to the international copyright law. There 
never was a time when authorship was so well compensated; there 
never was a time when literature was so accessible at cheap prices. 
There is hardlv an author of note who does not contribute to the 
magazines, and their number has been the wonder and envy of every 
other country. In other words, we went to those gentlemen who were 
engaged in the unlawful use of other men's brains, and we said to 
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them, " Now we show you a more excellent way," and we have shown 
them a more excellent way, so that they can now lie on their beds 
without any compunction of conscience for having taken the prop- 
erty of other men to sustain their own lives. 

Therefore, I say to you, Mr. Chairman and gentlemen, that in this 
case it is important to be borne in mind that the fundamental ques- 
tion is the question of right, the question of exclusive right, the same 
right that a man may have in his horse or house. For when people 
come to you and say to you that there is such a thing as copyright 
which is not exclusive, they are guilty of a contradiction of terms. 

We have sent you a copyright bill which is the result of the most 
careful consideration, of the most catholic conference, to which every- 
body in this country, every organization in the country which can 
be presumed by the largest liberty of interpretation to be interested 
ii^ the subject of copyright, has been invited. The labor has been 
great. I have taken part in that labor, and I know. There were 
three conferences of three days- each on the preliminary and special 
work, all under the guidance and competent advice of the Librarian 
of Congress and register of copyrights, whom everyone knows to have 
been devotedly and sincerely interested in this matter, and with no 
bias or prejudice whatever. We have evolved a bill, and the Ameri- 
can Copyright League comes to "you, as the representative of the 
chief parties in interest, and asks you to pass that bill in substan- 
tially the form in which it is now published. 

We do, however, desire to make some suggestions — one important 
one, and with that exception we believe the mil admirably satisfac- 
tory. 

The bill has many excellent points. It is th^ fruit of the mistakes 
of the last fifteen years. The bill of 1891 was passed in almost the 
last hours of the last day of the last week of the last month of the 
last session of that Congress — on March. 3, 1891. We have had fif- 
teen years in which to discover the defecte of that act, some large, 
some small, some of which have been remedied since by special acts, 
as in the case of dramatic copyrights by the extension of one. year 
to foreign authors. 

Now we come to you to ask you to place the United States in the 
front rank of civilized nations in this regard by granting to us the 
extension of copyright, the main part of which is provided for in 
this bill. 

Mr. Currier. Would your league object seriously if the committee 
should strike out paragraph 6 of section 1, on the first page of the 

Mr. Johnson. That is : 

To sell, distribute, exhibit, or let for hire, or offer or keep for sale, distribu- 
tion, exhibition, or hire, any copy of such work. 

Mr. Currier. That is viewed with a great deal of suspicion by 
many people. 

Mr. Johnson. I have not had any occasion to discover in that 

Mr. Currier. Would you object seriously if that were eliminated ? 

Mr. Johnson. I should have to consider before making any state- 
ment about that. I do not see on what ground it is objected to. 

Mr. Currier. It is objected to on the ground that it controls the 
sale. 
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Mr. Johnson. Is there any objection to an author controlling the 
sales of his works? 

Mr. Currier. It is objected to on the ground that that clause mi^ht 
be given such construction as to prevent a man giving absolute title 
to a purchaser to make free disposition. 

The Librarian. That it prevents the liberty of resale. 

Mr. Johnson. It seems to me that that is a question for the Depart- 
ment of Justice. But our attention has not been called to that, and 
therefore I can not make any declaration in regard to it. 

Mr. Currier. It is possibly susceptible of that construction. Is it 
of much consequence to you whether that stays in or not? 

Mr. Johnson. I confess I am unable to say at the present. I have 
not considered it. I certainly can not speak in that regard for the 
league which I represent until it has been considered in its various 
bearings. 

Mr. Currier. Will your association kindly give some consideration 
to that? 

Mr. Johnson. With pleasure. 

Senator Smoot. Has your association any serious objection to para- 
graph g of section 1 as it now stands? 

Mr. Johnson. No ; we are for that. 

Senator Smqot. Just as it is to-day? 

Mr. Johnson. Yes, sir. 

We therefore desire to emphasize the fact that one of the largest 
benefits conferred by this bill is the extension of copyright in accord- 
ance with the growing usage of the civilized world in respect of lit- 
erary property. We are very much interested in the reinforcement 
which this bill brings to the right of the music composer. Am I 
exceeding my time ? 

The Chairman. You have already exceeded your time, but you 
may proceed. 

Mr. Johnson. With the consent of the committee, we firmly in- 
dorse that part of the bill which reenforces the rights of the music 
composer, giving him entire control, and we believe that the inclu- 
sion of the composer in the full benefits of the copyright law will do 
for music in this country what similar provisions have done for 
literature. We are proud of our architecture, we are proud of our 
artists, we are proud of our growing and already grown literature, 
and we are proud of such music as has already been produced in this 
country, but we need a great school of music here. Our musicians 
are ready to produce it, and it should have the encouragement of the 
necessary and legal enactments of Congress, and not be subject to the 
piracy which, before the passage of the law of 1891, did so much to 
retard instead of encourage. 

The Chairman. Suppose a provision were practically worked out, 
a royalty provision, opening copyright to all under the same terms, 
would you object to that? 

Mr. Johnson. I think that would be entirely destructive of own- 
ership in the property. That is the stamp system, in favor of which, 
at the time the act of 1891 was being considered, Mr. Gladstone was 
quoted; but Mr. Gladstone, in response to a letter from Professor 
Bryce — ^a letter which I have in my archives — said he was opposed to 
that — ^was not in favor of that system. 
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The Chairman. But they do not think that is possible in England, 
because they exclude from these copyright privileges all productions 
of music by mechanical means. 

Mr. Johnson. I know nothing of that. 

The Chahiman. That is, under recent provisions of their copy- 
right law. 

Mr. Johnson. I do not know. I must refer you to gentlemen who 
know all about that. 

Mr. Paul H. Ckomelin. There is a provision in the English act 
(6 Edward VII, chap. 36) to the effect that the expressions " pirated 
copies " and " plates^' shall not — 

for the purposes of this act be deemed to include perforated music rolls, used 
for playing mechanical instruments, or records used for the reproduction of 
sound waves, or the matrices or other appliances by which such rolls or records, 
respectively, are made. 

Mr. Johnson. I believe that is the bill of Mr. T. P. O'Connor, to 
which reference has been made, and I ask that that act be made a part 
of the record. 

The Chairman. All right. 

Said English act is as follows : 

6 EDWARD VII, CHAPTER 36. 
AN ACT To amend the law relating to musical copyright. [4th August. 1906.] 

Be it enacted hy the King's Most Excellent Majesty, hy and with the advice 
and consent of the Lords Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and hy the authority of the same, as follows: 

1. (1) Every person who prints, reproduces, or sells, or exposes, offers, or has 
in his possession for sale, any pirated copies of any musical work, or has in his 
possession any plates for the purpose of printing or reproducing pirated copies 
of any musical work, shall (unless he shows that he acted innocently) be guilty 
of an offence punishable on summary conviction, and shall be liable to a fine 
not exceeding five pounds, and on a second or subsequent conviction to imprison- 
ment with or without hard labour for a term not exceeding two months or to a 
fine not exceeding ten pounds : Provided, That a person convicted of an offence 
under this act who has not previously been convicted of such an offence and who 
proves that the copies of the musical work in respect of which the offence was 
committed had .printed on the title-page thereof a name and address purport- 
ing to be that of the printer or publisher, shall not be liable to any penalty under 
this act unless it is proved that the copies were to his knowledge pirated copies. 

(2) Any constable may take into custody without warrant any person who in 
any street of public place s^lls or exposes, offers, or has in his possession for 
sale any pirated copies of any such musical work as may be specified in any 
general written authority addressed to the chief otticer of police and signed by 
the apparent owner of the copyright in such work or his agent thereto, authorised 
in writing, requesting the arrest, at the risk of such owner, of all persons found 
committing offences under this section in respect to such work, or who offers 
for sale any pirated copies of any such specified musical work by personal can- 
vass or by personally delivering advertisements or circulars. 

(3) A copy of every written authority addressed to a chief officer of police 
under this section shall be open to inspection at all reasonable hours by any 
person without payment of any fee, and any person may take copies of or make 
extracts from any such authority. 

(4) Any person aggrieved by a summary conviction under this section may in 
England or Ireland appeal to a court of quarter sessions, and in Scotland under 
and in terms of the summary prosecutions appeals (Scotland) act, 1875. 

2. (i) If a court of summary jurisdiction is satisfied by information on oath 
that there is reasonable ground for suspecting that an offence against this act 
is being committed on any premises, the court may grant a search warrant 
authorising the constable named therein to enter the premises between the 
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hours of six of the clock in the raorniug and nine of the clock in the evening, 
and, if necessary, to use force for making such entry, whether by breaking open 
doors or otherwise, and to seize any copies of any musical work or any plates 
in respect of which he has reasonable git)und for suspecting that an offence 
against this act is being committed. 

(2) All copies of any musical work and plates seized under this section shall 
be brought before a court of summary jurisdiction, and if proved to be pirated 
copies, or plates intended to be used for the printing or reproduction of pirated 
copies, shall be forfeited and destroyed or otherwise dealt with as the court 
think fit. 

3. In this act — 

The expression " pirated copies " means any copies of any musical work 
written, printed, or otherwise reproduced without the consent lawfully given 
by the owner of the copyright in such musical work : 

The expression "musical work" means a musical work in which there is a 
subsisting copyright and which has been registered in accordance with the pro- 
visions of the copyright act, 1842, or of the international copyright act, 1844, 
which registration may be effected notwithstanding anything in the international 
copyright act, 1886 : 

The expression '* plates " includes any stereotype or other plates, stones, 
matrices, transfers, or negatives used or intended to be used for printing or 
reproducing copies of any musical work : Provided^ That the expressions 
" pirated copies " and " plates " shall not, for the purposes of this act, be deemed 
to include perforated music rolls used for playing mechanical instruments, or 
records used for the reproduction ' of sound waves, or the matrices or other 
appliances by which such rolls or records, respectively, are made : 

The expression "chief officer of police " — 

(a) With respect to the city of London, means the commissioner of city 
police ; 

(&) Elsewhere in England has the same meaning as in the police act, 1890; 

(c) In Scotland has the same meaning as in the police (Scotland) act, 1890; 

(d) In the police district of Dublin metropolis means either of the commis- 
sioners of police for the said district ; 

(e) Elsewhere in Ireland means the district inspector of the Royal Irish 
Constabulary : 

The expression " court of summary jurisdiction " in Scotland means the sheriff 
or any magistrate of any royal, parliamentary, or police burgh officiating under 
the provisions of any local or. general police act. 

4. This act may be cited as the musical copyright act, 1906. 

•Mr. Johnson. Before I comei to the point of suggesting one or 
two amendments of slight character, and which I think will not 
awaken any opposition, I beg permission of the committee to say 
that the position of the American Copyright League in regard to 
the non-importation clause relating to libraries has been signally mis- 
understood, and unfortunately the impression has gone abroad among 
librarians that we were indifferent and were rather willing to leave 
it to be fought out between the librarians themselves and the pub- 
lishers with whom they deal. This is not the case. That misunder- 
standing arose from the fact that we were willing to leave the 
question to be discussed first by those two bodies, the librarians and 
the publishers, with a view to ascertaining w^hat these parties, not 
the most in interest, but the parties most in contract, would propose. 
But I wish to say here, on behalf of the American Copyright League, 
that I am heartily in favor of the broad text of the bill as it stands. 

Senator MALLonr. Permit me to interrupt you for a little infor- 
mation. I understand that the provision under subtitle 6, on page 24, 
for permission to import one book for libraries and other public 
purposes is limited to books that have been copyrighted in foreign 
countries by foreign authors. Is not that the case ? 

Mr. Johnson. No; I think not. I think it is American copy- 
righted books which are copyrighted also abroad. , 
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Senator Mallory. That was my first impression, but upon reread- 
ing it looks the other way. 

But such privilege of importation without the consent of the American copy- 
right proprietor shall not extend to a foreign reprint of a book by an American 
author, copyrighted in the United States, unless copies of the American edition 
can not be supplied by the American publisher or copyright proprietor. 

That is the provision beginning at line 25 at the bottom of page 
24. It seems to me that those two things taken together would 
imply that the first exception, paragraph e^ relates to a book that is 
copyrighted in a foreign country by a foreign author. 

Mr. Johnson. I do not think that is the object. It is intended to 
refer back to section 1, is it not? However, I do not care to take 
up your time. It occurs to me that there is confusion of thought. 
At any rate, I may have confusion of thought, and possibly it may 
be my fault. I would like to direct your attention to it for future 
consideration. I do not think there was any intention in the bill 
to prohibit the importation of books not copyrighted in this country. 

A Member. Why are the authors averse to selling their books when 
they get a royalty on them ? Please explain that objection. 

Mr. Johnson. For this reason : The value of the copyright de- 
pends on the exclusive control of the work. Therefore if the author 
can not guarantee to the publisher exclusive control for a specified 
territory in the United States he offers him something of uncertain 
value. 

A Member. I can see how that would hurt the publisher. 

Mr. Johnson. But it hurts the author also, because he has not a 
secure market and can not get as good a price for his work. He 
must at any rate keep faith with his publisher. When the author 
guarantees his publisher, it is a point of honor with him to furnish 
the publisher with the exclusive right for his work in the home 
market. 

A Member. You mean he guarantees it where? 

Mr. Johnson. He guarantees the exclusive right in the American 
market. If by reason of any act of his there is a situation created by 
which an Australian edition, a Tasmanian edition, or a Cape Town 
edition comes into the American market in any considerable num- 
bers, then he has already departed from his agreement with his 
American publishers. The interests of the two classes are identical. 

A Member. I do not see how he departs from duty when it all de- 
pends on the law. The author makes a contract with his publisher 
according to existing law. He does not bind himself not to make a 
similar or the same kind of contract with an English publisher. He 
says to the English publisher, " I will sell you this work and you can 
not only sell it all in England, but can sell extra copies in America." 
It seems to me that that would tend to enhance the value of his copy- 
right over there. 

Mr. Johnson. On the contrary, no English publisher would make 
such a contract with an American author. 

Mr. John P. Sousa. May I explain? I receive copyright state- 
ments from my publisher in that country. He furnishes me with a 
statement of royalties due me on sales in that country that, say, at the 
end of six months the royalties on sales of my music and books are so 
much. 
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Mr. Currier. It matters not to you where your music and books 
are sold ? 

Mr. SousA. No, sir. But I can see that if large numbers kept com- 
ing to America it would seriously interfere with the printing trade. 

The Chairman. Have you concluded, Mr. Johnson? 

Mr. Johnson. I desire to present to the committee two amend- 
ments, which are very brief. 

The Chairman. You can put those in the record. 

Mr. Johnson. I thought it would be due to other gentlemen that 
public notice should be given. 

The Chairman. Very well, read them, and then we will hear Mr. 
Page immediately following. 

Mr. Johnson. We propose to strike out the proviso at the end of 
section 19, on page 15, beginning in line 20, and insert the following 
in lieu thereof : 

That if such subsisting copyright shall have been assigned or a license granted 
therein for publication, and if such assignment or license shall contain pro- 
vision for payment of royalty, and if the renewed copyright for the extended 
term provided in this act shall not be assigned nor license therein granted to 
such original assignee or licensee or his successor, said original assignee or 
licensee or his successor shall nevertheless be entitled to continue to publish the 
work on payment of the royalty stipulated in the original agreement, but if 
such original assignment or license contain no provision for the payment of roy- 
alty the copyright shall be renewed and extended only in case the original 
assignee or licensee or his successor shall join in the application for such re- 
newal and extension. 

The next amendment we propose is in line 3, page 11, section 14, 
to insert the words " or periodical " after the words " In ^ composite 
work," so that the sentence may read: 

In a composite work or periodical one notice of copyright shall suffice. 

At the present time it is the custom — ^whether or not it is upheld 
by the courts nobody knows — that the Century, Harper's, and all the 
magazines are copyrighted with one notice, which covers the entire 
contents. Each magazine may contain, say, 75 articles. If each 
article required a separate notice, that would mean possibly 150 lines 
in each magazine, and that would mean in the aggregate the with- 
drawal of that space from the reader. 

A Member. I do not see that it would do anybody any good to have 
the notice repeated for each article. 

Mr. Johnson. No; the whole maga^zine is copyrighted under one 
notice, and the whole country has become accustomed to it. 

One other matter, and then I shall close, and that is the proposed 
omission from section 20 of everything relating to dramatization* 
This section provides for the limitation of the right of dramatiza- 
tion and translation to ten years. Whereas it has been thought 
proper to prescribe a limitation upon the ownership of copyrights, 
yet certainly there is no sort of precedent for the limitation of ten 
years for the right of dramatization. The production of a dramatic 
work is often made at the cost of thousands of dollars. For instance, 
take Ben Hur, by General Wallace. If that limitation had been 
operative at the time General Wallace wrote and published Ben 
Hur, he could never have had any ownership in the dramatization 
copyright, because it never occurred to him probably that the story 
had dramatic possibilities, and the extraordinary expense of produc- 
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ing a work of that kind would have tended to discourage its dramati- 
zation. We respectfully submit that that section should be elimi- 
nated. 

STATEMENT OF MB. THOMAS NELSON PAGE. 

Mr. Page. Without desiring to speak to the general merits of the 
bill, for myself arid for some other of my friends who are authors I 
feel that we should be very unhappy if any provision were made for 
copyrighting our works abroad that should interfere with the inter- 
ests of the publishers on this side. We read, in the newspapers of the 
day, of the success of American authors abroad and the large 
amounts of money they make, but I have never happened to meet one 
who did not say that his contracts with publishers on the other side 
were little more than a farce, unless he happened to live on the other 
side. 

Once it was said, " Who reads a Yankee book ? " I might mention 
Mr. Warner, now dead, and many others now living, whom I do not 
wish to bring into this matter; but I can say for myself that my 
dealings with publishers on the other side have been very disheart- 
ening. The first time I wrote a book and had it published I was full 
of enthusiasm. I was told it was published by an old and well- 
established firm in Loiidon. It happened that I went over there on 
a visit, and I took occasion to visit those publishers. The title of 
my book was " In Ole Virginia," and it had a story in it called 
" Marse Chan." I asked the publisher how it was selling. He said 
it had not gone very well. 

" Have there been any notices ? " 

" I think so." He rang the bell. The young man appeared, and 
the publisher requested him to bring in the notices oi the book. 
Presently the messenger came back and said, " No notices of that 
book." No copies of that book had ever been sent out, and they were 
awaiting orders. The book had then been out six or eight months. I 
said I would like to see a copy of it myself. So he brought me a copy. 

I may mention that the story I refer to is a negro dialect story, 
undertaking to celebrate a young Confederate soldier and the fidelity 
of his body servant,' who wrapped the body of his dead master in the 
flag which he held when he died, and that servant finally brought 
him home. When the copy of the book was produced, on the back 
of it was an illustration which was presumed to aid in the sale of it. 
Marse Chan in that picture was dressed in Union uniform and 
grasped a Union flag, the flag to which I myself am very loyal, gen- 
tlemen, but which Marse Chan at that time was not engaged in de- 
fending. 

We have here to-day, perhaps, one of the most distinguished au- 
thors in the United States, and I would like very much to hear his 
experience. I can say from my own experience from that day to 
this that while we arS treated with civility by English publishers 
that is all we get out of them. Personally, I can say that I have 
been treated with the greatest consideration always by American 
publishers. A distinguished English author told me not long ago 
that he considered that the author and publisher were sworn enemies — 
enemies to the death. That is not the case on this side. An Ameri- 
can author who gets a good American publisher is very likely to stick 
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to him, because that publisher will do much better for him than he 
can do for himself. The courtesy of magazine publishers and their 
sympathy for rising young authors and for the writing public gener- 
ally is such as to be a great stimulus to American aumorship, and I 
think through them they confer a great benefaction upon the 
American public. If it had not been for the benefit arising from 
copyrighted books I think there are but few of us who would be here 
to-day. 

I thank you very much. 

The Librarian. As Mr. Bowker and others have indicated, there 
are other authors here — Doctor Hale and Mr. Howells, and Mr. 
Clemens is to be here at 4 o'clock. Doubtless some of these would 
be glad to submit some suggestions to the committee. In the mean- 
time, by way of checking on those whom it might be more convenient 
to hear now than later, may I ask for the names of any other repre- 
sentatives of the creating class who would like to be heard at this 
time ? The composers are in that group, but, of course, their state- 
ments would naturally come in connection with paragraph g. Mr. 
De Koven applied for fifteen minutes. I believe he is ill and unable 
to be here but has asked Mr. Walter V. R. Berry, of the District bar, 
to submit his statement. I assume, though, that Mr. Berry would 
prefer that that statement should come in at its appropriate time. 

I will now introduce Mr. Frank D. Millet, representing the 
National Academy of Design. 

STATEMENT OF MB. FRANK D. MILLET. 

Mr. Millet. I will only take one moment. I wish to call attention 
to the fact that the artists are satisfied with the bill because it helps 
them in two ways: First, as to the notice which by a compromise, 
apparently necessary under the circumstances, was reduced in the 
conferences to the simplest possible identifying mark; second, in 
regard to the means of securing relief from infringement. 

The copyright of the picture is often more valuable than the pic- 
lure itself. I have taken out copyrights in America of all my impor- 
tant pictures, and I have never made any profit to speak of out of 
these copyrights. I may confess, as this is a heart-to-heart talk, that 
^ince I have never had a picture of mine reprodjiced in England 
without my consent, public sentiment being opposed to such a pro- 
ceeding, I have not yet found it necessary to register a copyright 
there; but in this country, in spite of the disfiguring notice, nearly 
every one of my copyrights has been infringed and I have had no 
redress. 

In the bill proposed by the conferences the disfiguration of the no- 
tice is very slight,- and it consists of a C in a circle or the abbreviation 
" Copr." placed upon some accessible part of the work of art. The 
artists object to placing the notice upon a visible portion of the work 
of art for many reasons, too numerous, indeed, to be explained here. 
As an illustration I will call your attention to the fact that the pho- 
tograph miniature or portrait of the wife of any one of us would be 
comparatively valueless to us if it were disfigured in this way, and 
yet, according to the present law, unless the notice is placed in full 
sight on the work of art, anyone, say the reporter of a newspaper, 
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may kodak the picture and reproduce it and distribute it by the hun- 
dreds of thousands. The artists earnestly desire to get rid of the 
disfigurement of the notice and this the proposed bill practically does. 

The Librarian. How about the date? 

Mr. Millet. We do not want the date at all. We only want to 
put the required notice in some place where it can be found by a per- 
son who cares to find it. We do not see why a person should not 
write to the artist for information in the case of a picture as well as 
write to a publisher in the case of a book. By the expenditure of 2 
cents a man can find out from me whether my picture is copyrighted 
or not. That is very simple. 

I thank you very much. 

STATEMENT OF MK. W. A. LIVINGSTONE, KEFBESENTING THE 
FBINT PUBLISHEBS' ASSOCIATION OF AMEBICA. 

Mr. Livingstone. I would prefer to speak to-morrow morning, if 
agreeable to the committee. I shall not ask more than fifteen minutes. 

The Chairman. I think you had better proceed this afternoon. 
We have some time. To-morrow^ morning seems to be engaged. 

The Librarian. Mr. Livingstone, as I understand, desires to em- 
phasize two or three particular points that concern his particular 
industry, but which would come under criticism in connection with 
subjects that might be assumed to be more general. 

Senator Mallory. Please state what you represent, Mr. Living- 
stone. 

Mr. Livingstone. I represent an association known as the " Print 
Publishers' Association," which has been represented at the various 
conferences, and which, in a general way, indorses this bill. This 
association is composed of a majority of the leading print publishers 
of the country. Its members are primarily engaged in the repro- 
. duction of works of art, but some of its members are also engaged in 
the production of written matter, and some are concerned with com- 
mercial advertising. I cite these facts to show that our interests are 
varied, and consequently within our own membership we have been 
compelled to study this question from a number of dijfferent stand- 
points. 

We are both producers and reproducers, and consequently we have 
had to do with b'oth sides of that question. The matters I shall spenk 
of are only the several points that have been specifically attacked by 
written matter filed with the Librarian. 

Mr. Gill. You are in favor of the bill as it now stands ? 

Mr. Livingstone. Yes, sir. 

The objection in the present copyright law to our particular inter- 
ests have become more and more intolerable until we are suffering 
very great hardship indeed. The handicap to the American pub- 
lisher, particularly in our field, is such that we can never hope suc- 
cessfully to compete with the publishing houses abroad unless joM 
give us relief in that field. 

This particular bill did not give us all that we want, but it did 
give finally what we consider the most equitable compromise that is 
practicable at this time, and therefore we support it. 

Mr. Gill. What particular section of the bill do you object to? 
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Mr. Livingstone. There are several things. To illustrate, we do 
not think that notice upon art reproductions should be required at all. 
We do not think that limitation of action should be restricted to three 
years. Still, we accept it, because we think it the best compromise 
that could succeed at this time. There are a number of other de- 
tails of that kind. 

Mr. Gill. How do they affect you ? 

Mr. Livingstone. In the case of limitation of action, if you do not 
discover the infringement — ^and in our domain that occurs — ^until 
after three years, you are estopped by the section relating to limita- 
tion. 

In the same way, notice of any kind is a very great hardship to us. 
Notice of any kiud is not required in a great many of the leading 
countries, such as Germany, Austria, Belgium, France, and even 
England only requires a very limited notice in the single case of 
engravings. There is no other country, save Canada, which imposes 
the hardship of notice in the like degree with the United States, and 
Canada does so on accoimt of her law being modeled upon that of 
the United States. I can give a number of examples which would 
illustrate that better, but wul not take the time unless you wish it. 

Mr. Gill. You may go on in your own way, so far as I am con- 
cerned. 

Mr. Livingstone. I wish to give all possible information desired 
without unnecessarily taking time, of course. 

I wish also to point out mat in this particular class of property 
many other countries do not base title to the property upon formali- 
ties. A great many of these countries do not require any formalities 
at all, for example, Germany and France. The result of a copyright 
law, such as exists at the present time in this country, in which if 
there is the slightest breach or omission of any one of its technicali- 
ties causes confiscation of the entire property, works very great 
hardship indeed. 

We submit that in your consideration of this bill, when any of 
these points arise, the consideration of the bill should be based upon 
the protection of that property in the same or in equal degree to 
other forms of property. 

Section 3 is one that we are particularly interested in. That aims 
to make the copyright protect all forms. I wish to insist that if it 
does not do so, where you have a plate from which you publish in 
diflFerent forms, you would have to take out a separate copyright for 
each different form, and sometimes one plate is used in a great many 
different ways. There are other reasons why we object to any change 
in this section, and we respectfully refer you to a case which I shall 
file as a court citation. 

Section 5. Some criticism has been made to this section because the 
descriptions did not specify the particular names of processes. The 
fact is that we are continually getting out new forms, so that at the 
time the bill becomes a law we can not give the name of a new process 
which may be originated very shortly after that time. Also, we 
make use of secret processes. So you can see that if you required us 
to name these processes it would result in great hardship to us. 

Eegarding section 11, which allows thirty days in which to deposit 
copies, the original law in this country allowed six months to do 
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that; the time was subsequently reduced to one month, and later it 
was reduced to ten days, and still later it was cut out altogether. 
These reductions have always been urged by interests inimical to 
copyright. A practical case is this: Suppose we are conducting a 
pictorial news publication; it sometimes happens thafc the incident 
we are illustratmg happens on the very day the illustration is made 
and before it is possible to make the deposit in Washington or com- 
plete r^stration. 

Mr. Gill. But this bill gives you thirty days. 

Mr. Livingstone. Yes; and we are satisfied with that; but there 
are others who protest against it. I hope that that feature will be 
retained. 

Now I wish to speak very briefly on the manufacturing clause. 
There seems to be some desire to extend that beyond the present limi- 
tation. 

Mr. Gill. Which section of the bill is that? 

Mr. Livingstone. Section 13. This manufacturing clause removes 
the limitation existing on certain classes. The present law requires 
that a negative, to obtain copyright, must be made within the limits 
of the United States. The ostensible purpose of that particular 
clause was- to help the American photographic manufacturing houses, 
but, as a matter of fact, it had just the contrary effect, for this reason : 
It limited their operation entirely to this country. There are fre- 
quent instances where you can not take the negative within the 
United States, such as of a painting in a foreign gallery, or of the 
architecture of a foreign building, or of some scientific phenomena 
occurring without the country, and the American publisher can get 
no protection in such case. As a result, he does not undertake the 
expense of procuring the negative, and thus we are shut out of that 
field. Therefore we protest against any extension of the manufactur- 
ing clause beyond the provision now existing in the bill. 

Mr. Gill. The provision of the pending bill will meet that objec- 
tion ? 

Mr. Livingstone. It does; subject to that, yes. 

The Chairman. As I understand, you are satisfied with this bill ? 

Mr. Livingstone. Yes, sir. 

The Chairman. You are simply answering certain objections? 

Mr. Livingstone. We are simply wishing to protest against those 
objections and citing one or two examples. 

There is another point which is oi the utmost importance to us 
and which has been alluded to — the cjuestion of " notice." Aside 
from remedies for infringement there is no subject of so much im- 
portance to us as that of " notice." This matter is one that bears 
with peculiar hardship on the art interest and the print publishing 
interest. You do not find anybody objecting to buying a book be- 
cause there is a notice of copyright in the book. You frequently 
find purchasers of works of art, either original or reproductions, 
sometimes declining to buy the original or the copy simply because 
there is notice on it. I could cite many practical difficulties result- 
ing from that. Not only does this notice affect us in a commercial 
way, but it debars us from procuring subjects we could otherwise 
get, because the artist will not submit to the present exactions. 

We also refer particularly to the provision that has been intro- 
duced by which ii a copy gets out inadvertently without notice. you 
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are asked not to take away the entire copyright of the property or 
confiscate it. When you are arranging to print the book you can 
have your printer put the notice in the proper place and it generally 
goes through the press without difficulty. But we manufacture 
many kinds of prints which you can not put through a. printing 
press, and the notice has to be put on by dies afterwards, so that in 
order to take care of the notices now required we have to have a 
number of dies. These are sometimes printed or impressed in small 
quantities at a time, and if the wrong die is pulled out the copyright 
is extiiiguished altogether. If we send out an unmarked copy or a 
defective copy without that mark we concede that the innocent in- 
fringer should not suffer for it. But we protest against that par- 
ticular thing, shutting off all recourse against other people who are 
advised of our rights and have had full notice and yet take advan- 
tage of that technicality to infringe with impunity. 

The LIBRARIAN. Have you anything to say on the question of dam- 
ages? 

Mr. Livingstone. I wish to point out that by section 23 the statu- 
tory damages for reproduction of works of art are reduced one- 
half in the maximum. They are now $10,000, and this section lim- 
its it to $5,000. The operation of the present law is such that for 
90 per cent of the infringements there is no effective remedy at all. 
The result is general contempt for the law in our particular domain. 
Those people who are opposed to this change of the law have in 
many cases come to feel that by their appropriations they have se- 
cured vested rights, and consequently are much disturbed when an 
effective remedy is proposed. 

In that connection I wish to point out the great difficulty in meas- 
uring damages for infringements of our class of property. Where 
there are reproductions in .composite works it is almost impossible to 
segregate the part that is contributed by the infringement from the 
balance of the composite work. You can not effectively do that, and 
in most cases you can not do it at all. In any case it is done with 
greatest difficulty. Also, many cases arise in which you can not ade- 
quately measure the damages in court. 

These provisions are no innovation on the existing law. They exist 
in several other branches of the law. 

Mr. Currier. You are satisfied with section 23 as it stands ? 

Mr. Livingstone. Yes, sir. 

As to publication: We wish to protest particularly against any 
definition of the word " publication " which would render a work of art 
published before the first authorized vending or the first authorized 
public distribution of the work. A great deal of trouble has come 
from the present state of confusion. • 

Mr. Currier. How would you define that word " publication," or is 
that definition satisfactory as it stands in the bill ? 

Mr. Livingstone. It is satisfactory in intent, but I think there is 
one little defect which should be corrected. If you will turn to sec- 
tion 63, line 5, on page 39, before the word " distribution," we would 
suggest the insertion of the word "public," because there is sometimes 
a private distribution, or a limitea distribution. 

In the seventh line, after the word "sale," we would suggest the 
insertion of the words " or publicly distributed," because sometimes 
subjects are publicly distributed and are still never placed on sale. 
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There is one other point involved in that matter of publication, 
and that is, exhibition of works of art. Even under the existing law 
exhibition is not necessarily publication, as has been construed hj 
the courts. We think that while an attempt to define the word " publi- 
cation " as a whole would be very difficult, yet a definition of the date 
of publication is very easy, and this section, as it would read with 
these proposed amendments, would make a perfectly safe line of 
demarcation which anybody could understand and which would 
avoid many of the troubles now existing. We protest strongly 
against exhibition being considered in any sense as publication, and 
on this point, we are prepared to give you practical examples, to give 
you extracts from court decisions, and anything else the committee 
may desire bearing upon the question, if there be serious doubt. We 
do not want to take up time unless there be serious doubt. 

There are two other points I wish to allude to, and the first is 
merely to show how easy it is for people to come here with honest 
intentions and vet really misstate the facts. Here is an illustration : 
On page 135 of your hearings in June appears the following: 

In section 5, paragraph (h) should be eliminated. This paragraph was 
Intended to cover perforated music sheets or talking-machine records, which are 
to be otherwise prodded for.^ As to other matters, it may be said that if the 
reproductions referred to are copies of things already copyrighted, they are 
infringements; if not copies, they are works of art in themselves, under para- 
graph (g) of section 5. 

The statement is that that paragraph was intended to cover per- 
forated music sheets. 

The Librarian. I want this point to be clear to the committee. In 
the criticisms submitted by Mr. H. N. Low there is the criticism of a 
specification under section 5 as a class for registration. Section (h) 
is " Reproductions of a work of art." Now, Mr. Low proposes that 
that should be struck out, and he said it was intended to cover me- 
chanical reproductions of music. Mr. Livingstone, as a print pub- 
lisher, wishes to submit a different view. I can not recall that in the 
conference that word " reproduction " was advanced in the interest 
of music provisions at all, nor did I recall that it was advanced in 
the interest of print publishers. 

Mr. Livingstone. The statement in this paragraph is that this 
paragraph was intended to cover these reproductions. As a matter 
of fact, that word " reproduction," as used in this bill, originated 
entirely from the graphic reproducing interests. When it was first 
put in the original bill, of which the present bill is the final evolu- 
tion, nobody dreamed, so far as we know, that it included perforated 
music rolls or musical reproductions of any kind. A certain litho- 
graphic interest insisted from the beginning that the reproductive 
rights on graphical work should be kept distinct from the rights upon 
the original itself. The gentleman who made the statement beiore 
you in the hearing in June therefore makes an assertion, which is 
not only misleading but absolutely false. 

Mr. Currier. Could not that be remedied by striking out section 
(h), in regard to reproductions? 

Mr. Livingstone. You will find that there is another reason for 

retaining it. There are different terms of copyright for different 

kinds of property. You will find that an original work of art has 

term of copyright and that a reproduction of a work of art has 
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another term, a reduced term. The evolution of that section 5 was 
one extending over a year, and its present form was finally worked 
out by a conference between the representatives of the two bar asso- 
ciations and others concerned. The point is that this particular case 
is typical of a number of other cases in which people have been misled 
into stating thin^ not true. 

Mr. Currier. Three or four words would remedy that. 

Mr. Livingstone. It is all right as it is. 

Mr. Currier. Just exdude the reproduction of music by mechan- 
ical means. 

Mr. Livingstone. Yes, sir. 

A statement was made to you that the extension of the limitation 
of action from two to three years was greater than that in the patent 
law. The limitation of action in the patent law is six years. 

We respectfully, but very earnestly indeed, wish to ask this cau- 
tion: This bill is a very condensed bill. The process of its evolu- 
tion was such that it is now boiled down to perhaps one-third of its 
original size. There is hardly a provision in it which does not 
affect almost every other provision of the bill, so that you can not 
disturb one without running the risk of serious disturbance of 
another. You may taken one section of the bill and amend it with 
reference to the musical interest if you like and have no idea of 
affecting the art interests or the printrpublishing interests, and yet 
it may very seriously change or affect those interests by reason of 
this interdependence of the different sections. May I make the 
request, if you should hereafter decide to change the form, that we 
at least be allowed to see the new form and submit objections if we 
desire. I am referring to the bill as a whole. We would not wish 
to have it crystallized after change without a previous opportunity 
being offered to us to object or criticise. 

The Chairman. We could not very well promise that. We shall 
probably not agree upon the form of the bill imtil very late in the 
session. The bill may be largely rearranged in committee. 

A Member. And it may be rewritten in the House. 

Mr. Livingstone. I only wish to emphasize the importance of this 
interdependence of the different sections and the danger of making 
change in one section without a due consideration of its effect upon 
other sections. 

The Chairman. The committee will make every effort to guard it. 

Memorandum of the Print Publishers of America. 

To the honorable the Joint Committee on Patents of the Senate and House 
of Representatives: 

Gentlemen : The Print Publishers' Association of America includes a major- 
ity of the leading print publishers. Primarily their business is publishing 
works of art, but some also produce both written and pictorial matter, while 
others are concerned with commercial advertising. We are manufacturers as 
well as publishers and a number of our members operate their own factories. 

These facts show that our interests are varied and that we have been com- 
pelled to study the equities of copyright from a broad and not a narrow point 
of view. Being both creators of original works and reproducers of the works 
of others, we have a practical appreciation of both sides of the question and 
of the troubles and inconveniences that will be caused by the proposed changes 
in the law. We produce works in etching,* engraving, lithography, photo- 
gravure, photography, and some secret processes. We are therefore interested 
in protecting all processes. 
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The conditions of operating under the present law have become more intol- 
erable every year. The handicap to the American art publisher is such that 
he can never hope to successfully compete in certain fields with his foreign 
rivals until such conditions are ameliorated. 

The proposed bill does not give us all we want, but it is such a great 
advance over existing law that we are glad to support it We believe it to be 
the most equitable compromise between conflicting interests which is practi- 
cable at this time. 

The only suggestions we submit as to changes are those of phraseology for 
the purpose of making the intent more clear. They are contained in the 
attached memorandum "B." 

Certain sections of this bill in which the owners of artistic property are 
vitally interested have been criticised. We therefore wish to briefly allude 
to them. 

We believe that consideration of this bill should proceed on the principle 
that intellectual property has an equal claim with physical property to the 
protection of the law and that its enjoyment should not depend upon the abso- 
lute observance of formal technicalities, the most trifling breach or omission 
of which results in confiscation. We call attention to the fact that no civi- 
lized country, save Canada (whose laws were modeled upon those of the United 
States), makes copyright dependent upon formalities in like degree with the 
United States. Many leading countries dispense with formalities altogether. 
Even when all initial formalities are complied with, the American publisher 
continues to hold his property in constant peril. 

Section 3 — Copyright protects copies. 

This section has been questioned as an extension of existing law. We 
think that it only makes existing rights more explicit. Clearly, unless the 
copyright upon a work follows and protects ^11 reproductions or copies thereof 
in any form or style, inextricable confusion must result and the object of the 
law would fail of accomplishment. For a clear exposition of the necessity of 
such principle we respectfully refer you to the case Schumacher v, Schwencke 
(30 Fed., 690). (See "A" attached.) 

Section 5 — Subject-matter, 

Criticism is made because this section does not include specific terms for 
the different works but new processes are invented from time to time and 
manifestly these can not be included before known. Neither can secret pro- 
cesses be conveniently described, and there is not only hardship, but decided 
danger unless only general inclusive terms are used. 

Section 11. — Time for deposit. 

Objection is made to the thirty days of grace allowed for deposit. The orig- 
inal law gave six months, which was subsequently reduced to thirty days, then 
to ten, and then omitted. Thepe reductions have always been urged by interests 
inimical to copyright who wish its conditions as exacting and technical as possi- 
ble. When deposit is required in other countries (and in many it is not) the 
time of grace varies from one month to a year. In the case of books, it is al- 
most always possible to arrange for the deposit of proofs at least on or before pub- 
lication. There are prints, however, in which such arrangement is impossible. 
An easily understood case is that of a pictorial news service in which the prints 
have to be published the day on which the event occurs and earlier than it is 
possible to make registration or deposit in Washington. Copyright upon some 
works is consequently lost because of the impossibility of complying with the 
law in time. 

Section 13. — ''Manufacturer's clause'' 

Existing law requires that to obtain copyright upon a photograph it must be 
printed from a negative made within the limits of the United States. The 
proposed law removes this embargo and allows copyright upon negatives taken 
anywhere. The ostensible reason for making the negative within the United 
States was to protect American photographic manufacturers. As a matter of 
fact it had just the contrary efl'ect for it practically confined their operations to 
this country. When they sent their men to take negatives outside of the country, 
such negatives, even though brought into the country and solely printed within 
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tbp limits of the United States, were denied any protection whatever. Many 
negatives on account of the location of the subject can only be made outside the 
limits of the United States. To illustrate: Paintings in a foreign gallery, the 
architecture of a foreign cathedral, and scientific observations of phenomena not 
occurring in this country. The lack of protection upon such negatives makes it 
impossible in most cases for the American house to undertake the expense. The 
result is that foreign competitors who are protected in all countries subscribing 
to the Berne Union reap the benefit. Similar examples can be cited in other 
forms of medium. We wish to point out that reproductions of art works have 
limitations distinctly different from literary work. An American print house 
reproducing extensively the galleries of Europe is unknown. We earnestly urge 
that no extension of the manufacturing restrictions be made beyond those 
already included in the bill. 

Sections 14 and 15. — ''Notice.*' 

Except the question of effective punishment for piracy, nothing is of more 
importance to us than the question of "notice" upon the copyright property. 
Why should unmarked intellectual property be treated as abandoned to the pub- 
lic any more than a man's overcoat without his name on the sleeve? Outside of 
Canada, no other country in the world compels the drastic notice requirements 
of the United States. In the majority of cases they require no notice. Where 
they do, it is of a very limited character. France, Germany, Austria, Italy, and 
Belgium require no notice upon artistic works. England only requires marking 
in the single case of engravings, and then simply the name of the manufacturer, as 
the result of an obsolete law. In no other class of copyright property is the 
question of notice so great a hardship, nor one in which its use affects to the 
same extent the commercial value of the subject. Probably no bookseller ever 
had a customer decline a book because there was a copyright notice in it. The 
art dealer not infrequently has customers decline both the original work and also 
the reproduction because of such notice. Aside from the defacement and the 
great difficulty of applying it in certain cases, it has a direct effect upon the com- 
mercial value of the subject. Notice such as the United States requires is con- 
sidered a barbarism in most foreign countries. Many artists will not submit to 
it, and the American publisher who wishes to operate under our copyright laws 
is therefore debarred at times from subjects he wants, ancj finds his field re- 
stricted as compared with his foreign competitor. Even under the present law, 
the United States court of appeals recently affirmed that the framers of the 
present law had no intention of compelling notice upon original works of art 
This is no new principle even to the present statutes. They recognize the difficulty 
of applying notice to works of art and the defacement and impairment of value 
from such application. They therefore allow inscription of notice upon the 
mount, and in such cases as molded decorative articles, upon the back or bottom. 
We strongly protest against any abrogation of these rights. 

The practical difficulties of dealing with " notice " in works of art are with- 
out number. To illustrate: The methods of manufacture of certain kinds of 
prints make it impossible to imprint a uniform notice as can be done upon the 
title-page of a book. Often notices have to be applied individually by dies 
or otherwise after the print is finished. By inadvertence, even with the ut- 
most care, a whole copyright has been lost because a single copy escaped with- 
out mark, or because the wrong copyright die was used. Many prints have 
to be sold unmounted. To reduce defacement as much as possible, the notice 
must be printed near the edge of the print. The ordinary operations of mount- 
ing and trimming will sometimes cut off the notice. These are dangers from 
which other publishers are practically exempt. If a single defective print 
escapes, the proprietor is punished by the destruction of his whole copyright. 
Nothing he can do will reinstate it, and even those who have ample notice of 
his rights can pirate with impunity. 

The reasons for omitting dates and otherwise condensing "notice" are to 
reduce the defacement as much as possible, to reduce the number of notices 
required on a single article, and to make its application more simple and safe. 
The notice provided gives ample warning that rights are reserved, and if an 
individual w^ants a complete abstract of title, of the property, he can apply 
either to the owner or the Copyright Office. lif every country were to require 
" notice " like the United States in its own phraseology, the face of a work of 
art, in order to get protection in all countries, would be fairly covered with 
the different notices exacted. 
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We submit that if "notice" is to be a requirement, we are entitled to ask 
that such requirement be made as little burdensome as possible. When an 
unmarked work escapes through our fault, we concede that an innocent in- 
fringer should not suffer, but we earnestly submit that it is most unjust that 
this should allow a willful pirate who has notice of the copyright to injure 
the property with impunity. 

Some of the very interests who are most tenacious about notice are the very 
ones whom it is most difficult to make imprint notice when they buy repro- 
duction rights from us. There are cases without number where they agree to 
imprint the notice required by law, and on their reproduction they either omit 
It altogether or mutilate it by leaving out the date so that it will not comply 
with the law. 

Section. 23. — Protection of copyright. 

The statutory damages provided by this section for infringements of repro- 
ductions of works of art reduce the maximum from $10,000 to $5,000. Under 
the present law it is notorious that there are no effective remedies for piracy 
in 90 per cent of the cases that arise. In our own domain recoveries are so 
rare that general contempt of the law exista In infringements of artistic 
property considerable has been said about the enormous damages to which 
an infringer is liable. As a matter of fact, we know of only one case In 
which a print publisher has ever been aVarded the maximum, and he has yet 
to collect it from the defendant, while we do kqow by personal experience of 
hundreds of cases which have not been prosecuted because of the inefficiency 
of the law. The impunity with which the present law can be violated has en- 
couraged infringements in this country to such an extent that many of the 
infringers have come to look upon their*appropriations as vested rights. Natu- 
rally they are disturbed when effective remedies ar^ proposed. 

Npr should we leave this section without suggesting a most important point 
The very nature of copyright property is such that many cases arise in which it 
is impossible to adequately measure the damages. If the infringement occurs 
in a composite work, to which there are other contributing factors, the impossi- 
bility of clearly dividing the results from each component part is obvious. The 
difficulty of proving with definiteness actual pecuniary damages sustained has 
been recognized and Congress has frequently provided statutory rates of com- 
pensation. This has been approved by the Supreme Court. (See Brady v. 
Daly, 175 U. S., 148.) 

The civil remedies provided are only such as the nature of the property re- 
quires. There is no innovation on existing law. The recovery of damages and 
profits has been severely criticised as unprecedented, but a like provision has 
existed in the patent law for many years (Rev. Stat, sec. 4921) and has also 
been incorporated into the trade-mark law (33 Stat., 274.) The provision that 
the infringer must prove his cost is only a sensible application of the " best 
evidence " rule. 

Section (53. — Pul)lication. 

We protest against any definition of either the word "publication" or the 
phrase ** date of publication " which might render a work of art published before 
any authorized vending or public distribution of copies of the work. Exhibition 
should not be construed as publication. Paintings are frequently exhibited in 
galleries and elsewhere before arrangements can be made for copying them. 
The United States court of appeals, even under the present law, has decided that 
exhibition is not necessarily publication. The only safe point of demarca- 
tion for the date of publication is the date upon which authorized vending or 
public distribution of the copies commences. Any other rule produces injustice 
and confusion. If publication commences before the date specified in the bill, 
then artists will be compelled to copyright their works before daring to show 
them to the public in any way. Such a condition would, as It sometimes does 
now, cause the loss of the copyright. 

We have not gone into full detail of the reasons for maintaining these sec- 
tions intact, but if necessary, we will gladly furnish a memorandum of such 
reasons, reenforced by practical examples and court decisions. 

Respectfully submitted. 

Pbint Publishebs* Association of Amebioa. 
W. A. Livingstone, President. 
Benjamin Curtis, Secretary. 

Decembeb 4, 1906. 
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[Memorandum A.] 

COPYRIGHT FOLLOWS AND PEOTECTS EVERY REPRODLXTION OF THE ORIGINAL. 

As there are conflicting opinions on this point, it is necessary to plainly affirm 
this principle in the law. 

, Schumacher v. Schwencke (30 Fed., 690). 

The owner of a copyrighted painting by publishing lithographic copies thereof 
does not lose the right to restrain others from. copying these copies. (Syl- 
labus.) 
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'Although the precise question here involved does not seem to have been the 
subject of judicial decision, it is thought that unless the intent and purpose of 
the statute are to be rendered nugatory, but one answer is possible." ♦ ♦ ♦ 

"The complainants' copies have the notice required by law printed thereon. 
It would be a strained construction to hold that the statute only protected the 
sale of copies made in precisely the same manner as the original. It will 
hardly do to say that a water color is not infringed by an oil or a crayon or a 
lithographic facsimile. The statute is not so technical. Its design is to give 
substantial and not merely a fanciful protection. If the contention of the 
defendants is well founded, the complainants gained nothing by their copyright. 
The moment they sought to avail themselves of the advantages of the statute 
by the sale of copies, that moment they lost the only right which was of value. 
It was abandoned to the public. Thus construed, the law becomes a mere ab- 
straction, affording in cases like this no protection whatever. It by no means 
follows from the fact that the law recognizes a distinction between a painting 
and a print that a copyright for the former will not protect its owner in the 
sale of copies thereof even though they may appropriately be called prints. 
It is clear that the defendants are wrongdoers. They have invaded the com- 
plainants' territory. They have copied the painting. It is immaterial how this 
was accomplished, whether directly or indirectly. They have copied a litho- 
graph which was protected by the complainants' copyright, and .have thus 
attempted unlawfully and without due recompense to reap the fruits of the 
complainants' genius and enterprise." 

This is in accord with Lucas v, Williams (2 Q. B., 113). .Champney v, Haag 
(121 Fed., 944) holds to the contrary. 

RECOVERY OF PROFITS AND DAMAGES IS NOT AN INNOVATION. 

Revised Statutes,* section 4921 (as amended 1897) : 

"Power of courts to grant injunctions cmd estimate damages, — ^The several 
courts vested with jurisdiction of cases arising under the patent laws shall 
have power to grant injunctions according to the course and principles of 
courts of equity to prevent the. violation of any right secured by patent on such 
terms as the court may deem reasonable ; and upon a decree being rendered in 
any such case for an infringement the complainant shall be entitled to recover, 
in addition to the profits to be accounted for by the defendant, the damages the 
complainant has sustained thereby; and the court shall assess the same or 
cause the same to be assessed under its direction. And the court shall have the 
same power to increase such damages in its discretion as is given to increase 
the damages found by verdicts in actions in the nature of actions of trespass 
upon the case. But in any suit or action bi'ought for the infringement of any 
patent there shall be no recovery of profits or damages for any infringement 
committed more than six years before the filing of the bill of complaint or the 
issuing of the writ in such suit or action, and this provision shall apply to 
existing causes of action." 

4 Sutherland on Damages (section 1189) : 

"As has been stated, the present patent law gives to the successful plaintiff 
in an equity suit for an infringement the damages which he has sustained in 
addition to the profits to be accounted for by the defendant. As interpreted, 
this statute does not in every case entitle the plaintiff to such damages, but only 
when they are necessary to give him adequate compensation. If it appears 
that the injuries which he sustained are greater than the gains and profits 
realized by the defendants, the plaintiff is entitled to recover compensation in 
the form of damages for the excess of the injuries sustained beyond the gains 
and profits received by the defendant" 
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CJoupe V. Royer (155 U. S., 565) : 

"The measure of recovery in a suit in equity for such infringement (of 
patent) is the gains and profits made by the infringer, and such further damage 
as the proof shows that the complainant sustained in addition to such gains and 
profits." 

STATUTORY DAMAGES ABE LEGAL AND APPBOVED BY THE COUBTS. 

Brady v. Daly, 175 U. S., 148, is a very recent decision of the Supreme 
Court enforcing the statutory damages of the dramatic section (4966) and 
discussing such damages historically and on their merits. We quote from 
the opinion (at 154) : 

"The idea of the punishment of the wrongdoer is not so much suggested 
by the language used in the statute as is a desire to provide for the recovery 
by the proprietor of full compensation from the wrongdoer for the damages 
such proprietor has sustained from the wrongful act of the latter. In the 
face of the difficulty of determining the amount of such damage in all cases, 
the statute provides a minimum sum for a recovery in any case leaving it 
open for a larger recovery upon proof of greater damage in those cases where 
such proof can be made. The statute itself does not speak of punishment or 
penalties, but refers entirely to damages suffered by the wrongful act. The 
person wrongfully performing or representing a dramatic composition is, in 
the words of the statute, * liable for damages therefor.' This means all the 
damages that are the direct result of his wrongful act The further provision 
in the statute, that those damages shall be at least a certain sum named 
in the statute itself, does not change the character of the statute and render 
it a penal instead of a remedial one. The whole recovery is given to the 
proprietor, and the statute does not provide for a recovery by any other 
person in case the proprietor himself neglects to sue. It has nothing in the 
nature of a qui tam action about it, and we think it provides for the recovery 
of neither a penalty nor a •forfeiture." 

SUCH DAMAGES ABE ENFOBCED WHEN PLAINLY PBOVIDED BY LAW. 

Bolles V, Outing Co., 175 U. S., 262, contains language which is very sug- 
gestive under the present circumstances: The court is discussing section 4965 
of the present law (at 265) ; 

"The statute, then, being penal, must be construed with such strictness as 
to carefully safeguard the rights of the defendant and at the same time 
preserve the obvious intention of the legislature. If the language be plain, it 
will be construed as it reads and the words of the statute given their full 
meaijing; if ambiguous, the court will lean more strongly in favor of the 
defendant than it would if the statute were remedial. In both cases it will 
endeavor to effect substantial justice. ♦ ♦ ♦ 

" Had Congress designed the extended meaning claimed for these words 

* found in his possession * it would naturally have used the expression * found or 
traced to his possession ' or * found to be or to have been in his possession.' 
It is only by interpolating words of this purport that the statute can receive 
the construction claimed." 

Litho. Co. V. Werckmeister (C. C. A. 2d), 146 Fed., 377, illustrates the differ- 
ence under the present law between recovery for infringement of a book or 
photograph and of a painting and shows how exactly the courts will follow 
the precise language of an act of Congress. 

" The complainant alleges a sale of 30,100 copies of the copyrighted painting. 
None of these were found in the possession of defendant at the time of begin- 
ning action, under any process or otherwise. Defendant insists that for 
that r?ason the plaintiff failed to show facts sufficient to sustain recovery. 
Reliance is had on the decisions in Thornton v, Schreiber, 124 U. S., 612, and 
Bolles V. Outing Co., 175 U. S., 262. In both those cases the copyrighted article 
was a photograph. Defendant's counsel suggests that there is no reason 
apparent why there should be one measure of damages in the case of a book 
or photograph and another in the case of a painting but it is a sufficient 
answer to such suggestion to note that the statute makes just such a distinc- 
tion. In the case of a book or photograph the offending person shall forfeit 

* one dollar fbr every sheet found in his possession,, either printing, printed, 
copied, published, imported, or exposed for sale.' In the case of a painting 
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he shall forfeit *for every copy of the same hi his possession, or by him sold 
or exposed for sale.' In the one case it will be noted that there is to be no 
penalty for any copy * sold ; * in the other case a penalty for every copy * by 
him sold* is to be exacted. The structure of the sentence is conformed to 
this distinction. In the earlier quotation the words * found in his possession * 
qualify every subsequent word in the clause ; in the latter quotation the words 
* in his possession * are cut off from the next succeeding words * by him sold * 
by the use of the word * or.' It is not necessary to inquire why this distinction 
is made; it is sufficient to say that it is made, in language so plain that to 
eliminate it would be Judicial legislation." 

EXHIBITION IS 1!¥0T NECESSABILY PUBLICATION. 

It is essential to have a clearly defined and easily applied rule to determine 
" date of publication " of works of art. 
Wercknieister v. Company, 134 Fed., 321 : 

(323) "A copyright is an incorporeal right to print and publish. ♦ ♦ ♦ 
This property is a different and independent right from the corporeal property 
out of which it arises. ♦ ♦ ♦ 

(324) ** Publication of a subject of copyright is effected by its communication 
or dedication to the public. Such a publication is what is known as a * general 
publication.' There may be also a * limited publication.' The use of the word 
'publication* in these two senses is unfortunate and has led to much confusion. 
A limited publication of a subject of copyright is one which communicates a 
knowledge of its contents under conditions expressly or impliedly precluding its 
dedication to the public ♦♦♦.»» 

(326) "It is not perceived how the legal status of a right of copyright in a 
painting or statue, so far as concerns their publication, can be distinguished 
from that of lectures or dramatic compositions. In fact, such distinctions as 
may be suggested only serve to strengthen the presumption of limited publica- 
tion in favor of the work of art. There the author may wish to enjoy the profit 
from exhibition of the original and from the right to publish copies, but his 
chief object often is to secure the profit arising from the sale of the original 
work. The exhibition of a work of art for the purpose of securing a purchaser 
or an offer to sell does not adversely affect the right of copyright, and from the 
fact that the right protected by statute in a work of art is that of copying and 
not of exhibiting is derived the general rule that the mere exhibition thereof is 
not a general publication. (Drone on Copyright, 287.) There may be a sale of 
the subject of copyright separate and distinct from the sale of the copyright 
therein. (Stevens v. Cady, 14 How., 528.) In a limited exhibition, as of a 
play, there is no dedication to the public, no presumption or recognition of a 
right to copy, and therefore no abandonment of said right." 



[Memorandum B.] 

Suggested amendments to hills 8, 6330, H. R, 19583, by the Print Publishers' 

Associatiofi of America. 

SECTION 3. 

At the end of this section add, "The copyright upon composite works shall 
give to the proprietor thereof all the rights and privileges in respect thereto 
which he would have if each subject were individually copyrighted under this 
act." 

SECTION 11. 

At the end of line 20 of the Senate bill, after the words " best edition," add 
the words " then published." This will make the required deposit " two com- 
plete copies of the best edition then published." 

SECTIONS 21 AND 22. 
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In the first line of each section, before the word " consent," Insert the word 
written," and In the second line of each section cut out the words " author or." 
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SECTION 63. 

In line 5 insert, before the word " distribution " the word " public." In line 
7 add after the word '* sale " the words " or publicly distributed." 

The Print Publishers* Association of America, 

Detroit, Mich,, December 15. 1906. 
Dr. Herbert Putnam, 

Librarian of Congress, Washington, D. 0. 

Dear Sir: We understand an amendment to section 13 of the proposed 
copyright bill will be handed in by the Typographical Union for tlie purpose of 
extending the requirements of American manufacture to other component parts 
of the book than that of the text. Without seeing such amendment, we of 
course can not Judge of its scope, but we feel it necessary to protest against 
any extension of the manufacturing clause which would carry its restrictions 
beyond the text of the book, and which is already covered by section 13. 

We h^Lve shown how certain kinds of photographs can not be made within 
the limits of the United States because the objects to be photographed are 
not contained within the country. The base of every photogravure which 
is manufactured, whether it be a gelatin or a copper plate gravure, is a photo- 
graphic negative. Equallj-, therefore, a gravure which is intended to repro- 
duce paintings abroad or foreign architecture or foreign scenes can not be 
wholly manufactured within the limits of the United States. " The- original 
photographic negative from which the work is started must be taken where 
the object is. If the requirement of complete American manufacture for all 
the contents of the book is imposed, copyright would be denied to books con- 
taining reproductions of this kind. 

Copies of original works of art can only be made successfully where the 
original is. The services of certain etchers or engravers, which the American 
public wish, can only be obtained abroad. Sometimes these people are special- 
ists in their particular line and the only ones from which that particular form 
of expression can be obtained. If the manufacturing restriction were extended 
to include all the illustrative plates of the book as well as the text plates, theu 
the inclusion of a single plate made abroad by such a specialist would deny 
American copyright to the whole book, even though all the other parts were 
made within the limits of the United States. The inclusion of a mezzotint or 
an etching by a famous foreign artist would be fatal. Are all American books 
to be limited to American art only any more than all American musicians are 
to be limited to American music? 

The effect of the extension of this manufacturing restriction into the fields 
of art reproduction instead of giving increased protection to the American manu- 
facturer in the majority of cases would have a contrary effect, and it could not 
fail to greatly restrict the fields In which American houses would publish. We 
are speaking as manufacturers as well as publishers, and we consider any 
such extensions as detrimental to our interests. Copyright protection in Eng- 
land to American-made art reproductions is becoming increasingly desirable 
and is a protection we are now denied. The extension of the manufacturing 
restriction to such productions would be certain to interfere with our getting 
the relief and protection we desire in that country. 

If such amendment is filed, therefore, we respectfully request that this pro- 
test against its adoption be included in the record. 
Very respectfully, 

The Print Publishers* Association of America. 
W. A. Livingstone, President, 



Detroit Publishing Company, 
Detroit, Mich,, December 15, 1906. 
Dr. Herbert Putnam, 

Librarian of Congress, Washington, D. C, 

Dear Sir: I have Just received a copy of the letter of the American News- 
paper Publishers' Association protesting against the proposed copyright bill in 
certain particulars, I inclose herewith a letter to the Joint Committee on 
Patents in reply to such protest by the newspaper publishers. As their pro- 
test is to be included in the printed record, we respectfully request inclu- 
sion of our reply in the record also, that their communication may not appear 
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In the record uncontradicted. If it is to be brought to the attention of either 
or both of the chairmen of th^ committees, will you kindly have the necessary 
action taken? Had we known about this protest in time, we would have asked 
to speak in reply to it 

Yours, respectfully, 

W. A. Livingstone. 



Detroit Publishing Company, 
Detroity Mich,, December 15, 1906, 

Dr. Heebebt Putnam, 

Librarian of Congress, Washington, D. C. 

Deab Sir : Through misunderstanding' a telegram I sent, I found on my re- 
turn home that the examples of little prints in which the copyright notice 
would be covered by thie mat used to protect the print, but in which such notice 
would be perfectly accessible to any person wishing to examine the print for 
such notice, had not gone to you. I am sending them, to you by express, under 
separate cover, to-night. 

In this connection the question may arise why the tmcovered back of the 
mount would not be sufficient. The reply to that is that the little prints are 
more often than not stripped out of the mount altogether and then put in little 
close metal frames or similar holders and the original mount thrown away 
by the art dealer. Of course, if the notice were confined to the mount it would 
be lost from the print. 

I can send down a sample of the miniature, which is a still better object 
lesson, but these miniatures are pretty valuable, and I hesitate to do that unless 
it is absolutely necessary. 
Yours, respectfully, 

W. A. Livingstone. 



The Print Publishers* Association of America, 

Detroit, Mich., December 15, 1906. 

The Joint Committee on Patents, 

Washington, D. C. 

Gentlemen : We have just seen for the first time a copy of the protest, dated 
December 6, by the American Newspaper Publishers' Association against the 
proposed copyright bill. Manifestly, we could not make any reply to such 
protest before seeing it, and, we therefore respectfully request the inclusion 
of this letter in the printed record. 

In general their protest is directed against photographic copyright. 

We respectfully submit that if copyright is to be given to photographic 
property at all, there can be no good reason advanced why the law should 
specifically single out this class of copyright property as against all other 
kinds and give it a limited protection or a protection with reservations; that 
any provision which would make any kind of copies of a photograph not an 
infringement and not punishable must of necessity give to the copyright p;ro- 
prietor of such property a limited control instead of an exclusive control of his 
property; that such discrimination would not only be unjust, but in practical 
cases daily arising would cause decided hardship in some cases and in others 
would lead to suppression of the work altogether. 

To answer the first point contained in their protest : It is true that there are 
many photographs of comparatively little value, but it is equally true that there 
are- numerous literary, artistic, and musical compositions of practically no 
value. If, therefore, this reason is a good one for restricting copyright on 
photographs, it is equally good reason for restricting copyright upon literary, 
artistic, musical, and dramatic compositions. As in these other classes of 
property, however, there are many kinds of photographs and photographic 
reproductions in which the cost and value of the work is just as great and the 
damage from infringement just as serious as that of any other class of 
property. Example : An artist who sells the right of reproduction of his paint- 
ing charges the photographic manufacturer or publisher just as high a price 
for his copyright rights as he does an etcher or an engraver or any other repro- 
ducer. He demands from the photographic publisher just as stringent a con- 
tract in having his original and the photographic copies thereof protected 
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against infringement in newspaper and any other form as he does from the 
etcher or engraver. 

If your committee should malte any distinction or difference between photo- 
graphic reproduction and an engraving or etching reproduction, it would mean 
that the photographic reproducer, no matter if he were using the finest type of 
carbon photograph, would shortly be discriminated against by' the artist in 
favor of the etcher or engraver. The photographic reproducer in this country 
would be driven out of the field and the foreign photographic reproducing 
house, which gets absolute protection abroad, would shortly preempt the entire 
field in this country as well as others where they are protected. Or, again : 
The cost of obtaining photographs of certain kinds of physical and scientific 
phenomena is as great and sometimes greater than the cost of production of an 
ordinary book. Part of the value and possibility of recompense for use of such 
subjects is the reproductive use in magazines and newspapers. The damage in 
such cases is just as real, just as harmful and decided as the damage incurred 
through the infringement of a short story in a newspaper or magazine. It will 
not do to say that because some unimportant kodak picture is not seriously 
injured by reproduction that all other photographic pictures must submit to 
infringement with impunity. As a matter of fact, not 1 per cent of the pho- 
tographs taken are copyrighted at all, and nobody copyrights a photograph 
unless he believes there is certain value to him in its exclusiveness. The 
other 99 per cent are free to the newspapers. 

Moreover, photographs of little or no intrinsic value are sometimes copy- 
righted for the express purpose of securing privacy. The damage to the photo- 
graph by publication may be nil, while the real injury to individuals from such 
publication may be very serious. 

The second point urged is that the imperfect reproduction or imitation in a 
newspaper should not be made an infringing, damage-producing copy, subject 
to a penalty. If there is a question as to whether damage is caused by such 
infringement, surely the men who create the photographic property and spend 
their time and money in its production and sale are better judges of whether 
they sustain damage than the newspaper publishers who wish to appropriate 
the property for their particular uses without any compensation for it. As a 
matter of fact, very serious damage frequently results from this use. Certain 
artists, both in this country and abroad, will not permit reproduction in any 
form of their paintings in this country because of the ease with which news- 
papers may infringe such copies and escape punishment for such infringement. 
Photographic houses reproducing large numbers of subjects^ frequently keep 
certain divisions of their subjects from publication, and at much cost, in order 
to prevent newspaper appropriation. Photographic publishers frequently have 
the experience of publishing a subject with good returns to themselves and 
then have sustained newspaper or magazine infringement which has either cut 
off the sale altogether or greatly reduced it. Again, it i^ very clear that photo- 
graphic subjects taken for the express purpose of giving pictorial news, either 
through the newspapers or magazines or weekly periodicals, are taken for the 
express purpose of selling such material and for the compensation to be de- 
rived in such selling to newspapers and other periodicals. If this property 
may be appropriated without compensation, those engaged in that work will be 
obliged to give it iip altogether. 

We call attention to the fact that the existing law provides a penalty of $1 
per copy for such infringements. In the case of a photograph not a copy of a 
work of art it limits the maximum to $5,000, while in the case of a work of 
art the maximum Is limited to $10,000. Section 23 of the proposed bill 
makes the maximum in either case $5,000,. which cuts down the maximum 
one-half in the case of copies of works of art and leaves it unaltered in the 
case of photographs not copies of works of the fine arts. There is no increase 
in the maximijm damages in the proposed bill. The section has been drawn to 
effectively secure the recourse provided by law, but does not increase the 
penalty. 

The third point alleged is that newspaper reprints of photographs are not 
such reproductions as can be substituted in sales for the originals, and that 
such reproductions tend to increase sales of the original photographs. Many 
art dealers will testify, if called upon, that they frequently have newspaper 
and magazine reprints brought in for framing, which certainly take the place 
of possible sales of the actual photograph. Not only that, but photographic 
and picture publishers again and again have experienced the blighting effect 
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of newspaper reproduction upon subjects which prior to such newspaper pub- 
lication have been profitable ventures for them. Many explicit examples could 
be given. We will content ourselves with a case which is very typical. 

This year certain newspapers reproduced some drawings of the illustrator 
Charles Dana Gibson. Following such reproduction there was an immediate 
falling off of a very considerable extent of certain reproductions of his sub- 
jects in other forms, which were intended to be sold directly to the public 
through dealers. Some subjects have a value due in part to their excluslve- 
ness. It is easily seen that a newspaper reproduction would entirely destroy 
the value which is due to exclusiveness. Photographic publishers often sell 
material to book publishers and to high-class magazines in which one of the 
conditions of sale is that such book or magazine is to have the first and 
exclusive use of the subject. The acceptance of the subject and the payment 
of the price therefor is dependent upon such exclusive use. Any proposal 
which involves allowing newspapers to use such material as they please would, 
of course, make such arrangements impossible. 

It is true that cases can and do arise where a newspaper publication may 
increase the sales of the original photographs. In all such cases, however, 
the owner of the original photograph is only too glad to give the newspaper 
the use of the subject without charge and to turn over to the newspaper a 
written license protecting it against any penalties for reproduction. In all 
such cases, therefore, they have nothing to lose by the preservation of the 
copyright property. There are many other cases, however, where the original 
owner not only is seriously injured by such infringement, but will also have 
his subsequent sales of the subject greatly reduced by such newspaper in- 
fringement. We respectfully submit again that the publisher of this class of 
property who finds it necessary to go to the trouble and expense of copy- 
righting his property so that he may retain control of it only does so because 
any lack of such control will conclusively be a damage to his property, and 
that as he is the man who spent the time and money to produce it and as 
he is the man who has the practical experience in dealing in such property 
he is likewise the only man who is coi4)etent to say whether infringement 
of the kind proposed is ah injury to him or not. 

The owner of any other class of property is given the liberty of exclusively 
enjoying it himself as he pleases. It is just as absurd to base an argument 
for legalizing infringement upon the alleged ground that no damage is done 
by the infringement as it would be for the man who makes use of another 
man's overcoat to base his defense upon the alleged statement that his use 
of the overcoat did not harm it. We are not interested so much in the mat- 
ter of penalties as we are in securing an effective deterrent against infringe- 
ment. The present penalties in the law (which are no greater in maximum 
amount in the proposed law) are not a deterrent against infringement, because 
the method of enforcing the penalty is not effective. We are asking for 
merely the same punishment with an enforcement which will be effective and 
likewise deterrent. 

We assume the newspaper protest is confined to their letter of December 6, 
but If additional matter is to be filed by them we beg the privilege of making 
reply. 

Respectfully submitted. 

Thp Print Publishers' Association. 
W. A. Livingstone, President. 



STATEMENT OF MB. H. N. LOW. 

Mr. Low. We have many classes of works protected as reproduc- 
tions of works of art. 

The Chairman. Do you think the provision that has been referred 
to would give the right to reproduce music ? 

Mr. Low. Unless " works of art " refers to reproductions of music 
by mechanical means, to what other class does that refer? 

The Chairman. That can be covered by saying "not including 
reproductions of music by mechanical means." 

CH— 06 8 
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Mr. Low. Very good. May I suggest an addition to clause (b) of 
section 1? 

The Chairman. Why not do that when we take up the subject of 
musical reproductions ? We are not discussing that to-day. 

Mr; Low. This relates to subjects discussed to-day. 

The Chairman. If you have an amendment to offer, you may offer 
it without comment. 

Mr. Low. I suggest that the following be added to clause .(b) of 
section 1, on the first page of the bill : 

Provided, That such sale and exclusive right shall not continue to exist in 
any copy after it shall have been sold or assigned by the owner of the copy- 
right therefor; and 

Provided, That all similar copies of any work copyrighted under this act shall 
be sold by the publishers of such copies at equal prices to all persons without 
discrimination, and that said publishers shall not place any restriction on the 
prices at which the purchaser of said copies shall sell or dispose of the same. 

Mr. Currier. I suppose you would be satisfied if subsection (b) 
were stricken out altogether ? 
Mr. Low. It seems to me the act would be incomplete. 

STATElflCENT OF BEV. EDWABD EVEBETT HALE. 

The Librarian. Is it the pleasure of the committee to hear Doctor 
Hale next? 

Doctor Hale. I hope it is not a matter of sentiment — I do not 
think it is — ^to say that the whol# business of copyright law came in in 
Queen Anne's time by statute, when they supposeathey were giving 
a benefit to authors; but the habit, which I have observed this after- 
noon, of speaking of authors as if they had nothing to do with the 
business is modern. Very high legal authority has pronounced that 
we have a common-law right whether there be any statute or not. 
It is undoubtedly true that in the century of Milton they thought 
they had a common-law right, and one gentleman here has seen the 
original contract by which Milton sold " Paradise Lost " for 20 
pounds sterling. He thought he had something to sell, and in Queen 
Anne's time that common-law right was sufficient for everybody. 
Then Parliament in its kindness thought it would give a method of 
registration, so that the State should protect this common-law right. 

What is proposed by this bill is to extend that period of the 
original common-law right. I suppose we live longer now than 
people did then. I suppose young men did not rush into literature 
quite so soon then as now. I know that my first copyright expired 
eleven years ago. * Perhai)s I have lived too long. A dentist once 
said to me, " I have now given you all the work you will ever require 
while on earth." I went about my business and outlived that dentist, 
and have had to go to another dentist. 

This proposed Dill provides that a man may leave to his widow his 
rights whether those rights be placed on paper or not. Suppose I 
take up a section of 160 acres of land in the West; suppose I find 
coal on my land and sell the coal; it would be thought hard bv me 
if at the end of twenty-eight years the Government ^ould say " We 
will take that coal now ; you have had it for twenty-eight years, and 
we will take the rest." We thought the old statute worted much 
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hardship on us until Congress gave us fourteen years more ; but then 
Congress said, "We will let Tom, Dick, and Harry take this for 
their privilege." 

We ask that that privilege may be extended. It seems to me not 
an unreasonable request that the term should be extended as pro- 
posed in this bill. I suppose that what the people want, what piiblic 
opinion desires — and that is what we want — ^is that a class of men 
may grow up who are willing to devote their lives to research and to 
literature. You do not want a man to make an invention of a new 
and useful article or art and never tell it. You want to encourage 
literature. You are glad to have had such men -as Irving and Ban- 
croft and Longfellow. You propose to encourage the existence of 
that class of men. That is what you do by your copyright law to a 
certain extent. 

Then there arises another class of men who- are called "pirates," 
who say, " Go to the dogs ! We will make what we can out of your 
genius and your efforts." 

The statute originally gave the author what was undoubtedly 
thought sufficient protection for twenty-eight years, and if he lived 
longer than that h© might have fourteen years more. But if he 
did not live longer than Siat his widow could not have the advantage 
of this continuous privilege. Now, I know, and probably many of 
you gentlemen know, plenty of instances where bodis grow more and 
more valuable every year. Take Bryant, for instance; his trans- 
lation of the Odyssey brought better returns last year than the year 
it was printed. Had he or not a right to leave that increasing 
property right and value to his survivors, to his widow or his admin- 
istrators? That is the question 'really before you. Do you want 
to protect and help authors, or do you not? Do you want to help and 

STotect pirates who wish to take the fruits of the labors of others 
or their own ? 

I was at a meeting recently to consider some memorial to Langley. 
Langley made inventions, some of which were of first value, for the 
future. He died. Suppose his conceptions of those inventions were 
only committed to paper; is it quite fair to say that because they 
were only on paper before he died those inventions should there- 
after be thrown open to the public? I do not think so. I think his 
widow should have had the same right in that property as in anj' 
other property. 

But I am here specially to answer any questions. 

. Mr. Campbell. Is the bill as now drawn satisfactory to you ? 

Mr. Hale. T think I could have drawn a better bill, but it is satis- 
factory to me. 

I said a moment ago that the value of some books increases as time 
elapses. That is true of my own books. More copies of my books 
have been sold in the last year than ever before. 

The Librarian. I desire to make an announcement heretofore re- 
quested. Mr. Porterfield desires to make some ^neral statement and 
perhaps some miscellaneous criticism of the bill presented by Mr. 
Steuart, chairman of the committee of the American Bar Associa- 
tion, present at the conferences in June. Mr. Walker also desires, I 
understand, to present later some statements of the music provisions, 
and it will be possible to take those up on detail hereafter. 



) 
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STATEKENT OT UB. SAJCXTEL L. CLEKENS. 

Mr. Clemens. I have read the bill. At least I have read such por- 
tions of it as I could understand ; and indeed I think no one but a 
practiced legislator can read the bill and thoroughly understand it, 
and I am not a practiced legislator. I have had no practice at all 
in unraveling confused propositions or bills. Not that this is more 
confused than any other bill. I suppose they are all confused. It 
is natural that they should be, in a legal paper of that kind, as I un- 
derstand it. Nobody can understand a legal paper, merely on ac- 
count of the language that is in it. It is on account of the language 
jthat is in it that no one can understand it except an expert. 
' Necessarily I am interested particularly and especially in the part 
of the bill which concerns my trade^, I like that bill, and I like that 
extension from the present limit of copyright life of forty-two years 
to the author's life and fifty years after. I think that will satisfy 
any reasonable author, because it will take care of his children. Let 
the grandchildren take care of themselves. " Sufficient unto the day." 
That would satisfy me very well. That would take care of my 
daughters, and after that I am not particular. I shall then long 
have been out of this struggle and independent of it. Indeed, I like 
the whole bill. It is not objectionable to me. Like all the trades and 
occupations of the United States, ours is represented and protected in 
that bill. I like it. I want them to be represented and protected and 
encouraged. They are all worthy, all important, and it we can take 
them under our wing by copyright, I would like to see it done. I 
should like to have vou encourage .oyster culture and anything else. 
I have no illiberal feeling toward the bill. I like it. I think it is 
just. I think it is righteous, and I hope it will pass without reduc- 
tion or amendment of any kind. 

I understand, I am aware, that copyright must have a term, must 
have a limit, because that is required by the Constitution of the 
United States, which sets aside the earlier constitution, w^hich we 
call the Decalogue. The Decalogue says that you shall not take away 
from any man his property. I do not like to use the harsher term, 
" Thou shalt not steal." But the laws of England, and America do 
take away property from the owner. They select out the people who 
create the literature of the land. Always talk handsomely about the 
literature of the land. Always say what a fine, a great monumental 
thing a great literature is. In the midst of their enthusiasm they 
turn around and do what they can to crush it, discourage it, and put 
it out of existence. I know that we must have that limit. But 
forty-two years is too much of a limit. I do not know why there 
should be a limit at all. I am quite unable to guess why there should 
be a limit to the possession of the product of a man's labor. There 
is no limit to real estate. As Doctor Hale has just suggested, you 
might just as well, after you had discovered a coal mine and worked 
it twenty-eight years, have the Government step in and take it 
away — under what pretext? 

The excuse for a limited copyright in the United States is that an 
author who has produced a book and has ha^ the benefit of it for 
that term has had the profit of it long enough, and therefore the 
Government takes the property, which does not belong to it, and 
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g^enerously gives it to the eighty-eight millions. XhaiLia the idea If 
it did that, that_would be one thing. But it does not do anything of 
-the'lind. It merely takes the author's property, merely takes from 
'Eis"~children the bread and profit of that book, and gives tha-pub=^ 
^JishfiT-dDuhle profit. The publisher and some of his confederates 
who are in the conspiracy rear families in affluence, and .hey continue 
the enjoyment of these ill-gotten gains generation after generation. 
They live forever, the publishers do. 

As I say, this limit is quite satisfactory to me — for the author's 
life, and fifty years after. In a few weeks, or months, or years I 
shall be out of it. I hope to get a monument. I hope I shall not be 
entirely forgotten. I shall subscribe to the monument myself. But 
I shall not be caring what happens if there is fifty years' life of my 
copyright. My copyrights produce to me annually a good deal more 
money than I have any use for. But those children of mine have use 
for that. I can take care of myself as long as I live. I know half a 
dozen trades, and I can invent a half a dozen more. I can get along. 
But I like the fifty years' extension, because that benefits my two 
daughters, who are not as competent to earn a living as I am, because 
I have carefully raised them as young ladies, who don't know any- 
thing and can't do anything. So I hope Congress will extend to 
them that charity which they have failed to get from me. 

Why, if a man who is mad — not mad, but merely strenuous— about 
race suicide should come to me and try to get me to use my large 
political or ecclesiastical influence for the passage of a bill by this 
Congress limiting families to 22 children by one mother, I should try 
to calm him down. I should reason with him. I should say to him, 
"That is the very parallel to the copyright limitation by statute. 
Leave it alone. Leave it alone and it will take care of itself." There 
is only one couple in the United States that can reach that limit. 
Now, if they reach that limit let them go on. Make the limit a thou- 
sand years. Let them have all the liberty they want. You are not 
going to hurt anybody in that way. Don't cripple that family and 
restrict it to 22 children. In doing so you are merely offering this 
opportunity for activity to one family per year in a nation of eighty 
millions. It is not worth the while at all. 

The very same with copyright. One author per year produces a 
book which can outlive the forty-two year limit, and that is all. This 
nation can not produce two authors per year who can create a book 
that will outlast forty-two years. The thing is demonstrably impos- 
sible. It can not be done. To limit copyright is to take the bread 
out of the mouths of the children of that one author per year, decade, 
century in and century out. That is all you get out of limiting 
copyright. 

I made an estimate once when I was to be called before the copy- 
right committee of the House of Lords, as to the output of books, 
and by my estimate we had issued and published in this country since 
the Declaration of Independence 220,000 books. What was the use 
of protecting those books by coypright? They are all gone. They 
had all perished before they were 10 years old. There is only about 
one booK in a thousand that can outlive forty-two years of copyright. 
Therefore why put a limit at all? You might just as well limit a 
family to 22. It will take care of itself. If you try to recall to your 
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minds the number of men in the nineteenth century who wrote books 
in America which books lived forty-two years you will begin with 
Fennimore Cooper, follow that with Washington Irving, Harriet 
Beecher Stowe, and Edgar A. Poe, and you will not go far until you 
begin to find that the list is limited. You come to Whittier and 
Holmes and Emerson, and you find Howells and Thomas Bailey 
Aldrich, and then the list gets pretty thin and you question if you 
can find 20 persons in the United States in a whole century who have 
produced books that could outlive or did outlive the forty- two year 
limit. You can take all the authors in the United States whose books 
have outlived the forty-two year limit and you can seat them on one 
bench there. Allow three children to each of them, and you certainly 
can put the result down at 100 persons. Add two or three more 
benches. You have plenty of room left. That is the limit of the 
insignificant number whose bread and butter are to be taken away. 
For what purpose ? For what profit to anybody ? 

Nobody can tell what that profit is. It is only those books that will 
outlast tne forty-two-year limit that have any value after ten or 
fifteen years. The rest are all dead. Then you turn those few books 
into the hands of the pirate — into the hands of the legitimate pub- 
lisher — and they go on, and they get the profit that properly should 
have gone to wife and children. I do not think that is quite right. 
I told you what the idea was in this country for a limited copyright. 
/The English idea of copyright, as I found, was different, when I 
was before the committee of the House of Lords, composed of seven 
members I should say. The spokesman was a very able man. Lord 
Thring, a man of great reputation, but he didn't know anything 
about copyright and publishing. Naturally he didn't, because he 
hadn't been brought up to this trade. It is only people whoTiave 
had intimate personal experience with thte triumphs .fljii>griefs_of^ 
an occupation who know how to treat it and get what is justly _.due. 

Now that gentleman had no purpose or desire in the world to 
rob anybody or anything, but this was the proposition — fifty years' 
extension — and he asked me what I thought the limit of copyright 
ought to be. 

" Well," I said, " perpetuity." I thought it ought to last forever. 

Well, he didn't like that idea very much. I could see some re- 
sentment in his manner, and he went on to say that the idea of a 
perpetual copyright was illogical, and so forth, and so on. And here 
was his reason — for the reason that it has long ago been decided that 
ideas are not property, that there can be no such thing as property in 
ideas. 

I said there was property in ideas before Queen Anne's time, that 
it was recognized that books had perpetual copyright then. Doctor 
Hale has explained why they reduced it to forty-two years in Queen 
Anne's time. That is a very charitable explanation of that event. 
I never heard it before. I thought a lot oi publishers had got to- 
gether and got it reduced. But I accept Doctor Hale's more chari- 
table view, for his information is more than mine and he is older 
than I am, but not much older. He is older, but not much older. 

That there could be no such thing as property in an intagible idea. 
He said, " What is a book? A book is just built from base to roof 
with ideas, and there can be no property in them." 
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I said I wished he could mention any kind of property existing 
on this planet, property that had a pecuniary value, which was not 
derived from an idea or ideas. 

" Well," he said, " landed estate — real estate." 

" Why," I said, " Take an assumed case, of a dozen Englishmen 
traveling through the South — Africa — ^they camp out; eleven of 
them see nothing at all ; they are mentally blind. But there is one 
in the party who knows what that harbor means, what this lay of 
the land means; to him it means that some day — ^you can not tell 
when — a railway will come through here, and there on that harbor a 
great city will spring up. That is his idea. And he has another 
]dea, which is to get a trade, and so, perhaps, he sacrifices his last 
bottle of Scotch whisky and gives a horse blanket to the principal 
chief of that region and buys a piece of land the size of Pennsyl- 
vania. There is the value of an idea applied to real estate. That 
day will come, as it was to come when the Cape-to-Cairo Railway 
should pierce Africa and cities should be built, though there was 
some smart person who bought the land from the chief and received 
bis everlasting gratitude, just as was the case with William Penn, 
who bought for $40 worth of stuff the area of Pennsylvania. He 
did. a righteous thing. We have to be enthusiastic over it, because 
that was a thing that never happened before probably. There Was 
the application of an idea to real estate. Every improvement that 
is put upon real estate is the result of an idea in. somebody's head. 
A skyscraper is another idea. The railway was another idea. The 
telephone and all those things are merely symbols which represent 
ideas. The washtub was the result of an idea. The thing hadn't 
existed before. There is no property on this earth that does not 
derive pecuniary value from ideas and association of ideas applied 
and applied and applied again and again and again, as in the case 
of the steam engine. You have several hundred people contribut- 
ing their ideas to the improvement and the final perfection of that 
great thing, whatever it is — telephone, telegraph, and all." 

So if I could have convinced that gentleman that a book which 
does consist solely of ideas, from the base to the summit, then that 
would have been the best argument in the world that it is property, 
like any other property, and should not be put under the ban of any 
restriction, but that it should be the property of that man and his 
heirs forever and ever, just as a butcher shop would be, or— .^I don't 
care— anything, I don't care what it is. It all has the same basis. 
The law should recognize the right of perpetuiW in this and every 
other kind of property. But for this property I do not ask that at 
all. Fifty years from now I shall not be* here. I am sorry, but I 
shall not be here. Still, I should like to see it. 

Of course we have to move by slow stages. When a great event 
happens in this world, like that of 1714, under Queen Anne, it stops 
everything, but still, all the world imagines there was an element of 
justice in that act. They do not know why they imagine it, but it 
IS because somebody else has said so. And that process must con- 
tinue until our day, and keep constantly progressing on and on. 
First twenty-eight years was added, and then a renewal for fourteen 
years; and then you encountered Lord Macaulay, who made a speech 
on copyright when it was going to achieve a life of sixty year?. 



120 COPYBIOHT HJUkBJJXGSs 

which reduced it to forty years — a speech that was read all over the 
world by everybody who does not know that Lord Macaulay did not 
know what he was talking about. So he inflicted this disaster upon 
his successors in the authorship of books. It has to undergo regular 
and slow development — evolution. 

Here is this bill, one instance of it Make the limit the author's life 
and fifty years after, and, as I say, fifty years from now they will see 
that that has not convulsed the world at all. It has not destroyed 
any San Francisco. No earthquakes concealed in it anywhere. It 
has changed nobody. It has merely fed some starving author's chil- 
dren. Mrs. Stowe's two daughters were close neighbors of mine, 
and — well, they had their living very much limited. 

That is, to my mind, about what I was to talk about. I have 
some notes — I don't know in which pocket I put them — ^and probably 
I can't read them when I find them. 

There was another thing that came up in that committee meeting. 
I would rather get the advantage of a lord than most anyone. He 
asked me on what ground I could bring forth such a sort of mon- 
strosity as that — the idea of a perpetual copyright on literature. 

He said, " England does not do that." That was good argument. 
If England doesn't do a thing, that is all right. TV^y should any- 
body else? England doesn't do it. England stands for limited 
copyright, and will stand for limited copyright, and not give unlim- 
ited copyright to anybody's books. / 

I said, " You are excepting one book." 

He said, " No ; there is no book in England that has perpetual copy- 
right." 

I said, " Yes ; there is one book in England that has perpetual 
copyright, and that is the Bible." 

He said, '' There is no such copyright on the Bible in England." 

But I had the documents with me, and I was able to convince him 
that not only does England confer perpetual copyright upon the Old 
and New Testaments, but also on the Revised Scriptures, and also 
on four or five other theological books, and confers those perpetual 
copyrights and the profits that may accrue not upon some poor author 
and his children, but upon the rich and competent, who caa take 
care of themselves without perpetual copyright. There was that one 
instance of injustice, the discrimination between the author of the 
present day and the author of thousands of years ago, whose copy- 
right had really expired by the statute of limitations. 

I say again, as 1 said in the beginning, I have no enmities, no 
animosities toward this bill. This bill is plenty righteous enough 
for me. I like to see all these industries and arts propagated 
and encouraged by this bijl. This bill will do that, and I do 
hope that it will pass and have no deleterious effect. I do seem 
to. have an extraordinary interest in a whole lot of arts and 
things. The bill is full of those that I have nothing to do with. But 
that is in line with my generous, liberal nature. I can't help it. I 
feel toward those same people the same sort of charity of the man 
who arrived at home at 2 o'clock in the morning from the club. He 
was feeling perfect satisfaction with life — was happy, was comfort- 
able. There was his house weaving and weaving and weaving around. 
So he watched his chance, and by and by when the steps got in his 
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neighborhood he made a jump and he climbed up on the portico. 
The house went on weaving. He watched his door, and when it 
came around his way he climbed through it. He got to the stairs, 
went up on all fours. The house was so unsteady he could hardly 
make his way, but at last he s^ot up and put his foot down on the top 
step, but his toe hitched on mat step, and of course he crumpled all 
down and rolled all the way down the stairs and fetched up at the 
bottom with his arm around the newel post, and he said, " God pity 
a poor sailor out at sea on a night like this." 

The committee adjourned until 10 o'clock a. m. to-morrow. 



Saturday, December 5, 1906 — 10 o^ clock a, m. 

The committee met at the Senate reading room. Congressional 
Library, jointly with the House Committee on JPatents. 

Present: Senators Kittredge (chairman), Clapp, Smoot, Mallorr, 
and Latimer ; Representatives Currier, Hinshaw, JBonynge, Campbell, 
Barchfeld, Chaney, McGavin, Legare, and Webb. 

The Chairman. ,The committee would like to hear from Mr. Mont- 
gomery first. . ' 

The Librarian. Mr. Montgomery, Mr. Chairman, would like to 
note, for the information of the committee, some difficulties that might 
be experienced by the Treasury Department in actually applying the 
provisions of section 30 — ^is that it, Mr. Montgomery? — as to im- 
portations. 

Mr. Montgomery. Section 30 and section 16. I did intend to say 
something about the cataloguing of the title entries, the inability of 
customs officers to detect these illegal importations; but if I am to 
confine my statement to section 30, 1 will do so. 

The Librarian. Mr. Montgomery, are you the official in the Treas- 
ury Department who has particularly to do with importations? 

Mr. Montgomery. Yes, sir. 

The Librarian. From this end — ^that is, in the main Department? 

Mr. Montgomery. Yes, sir; I expect I had better make a litttle 
broader statement. 

The Chairman. How much time do vou wish, Mr. Montgomery ? 

Mr. Montgomery. Five minutes, I should say, will be enough. 

STATEMENT OF C. P. MONTaOMEBY, ESQ., LAW CLEBX, CUSTOMS 

DIVISION, TREASURY DEPARTMENT. 

Mr. Montgomery. The Treasury Department is required by exist- 
ing law to render protection to the copyright proprietor by prevent- 
ing importations which infringe his rights^ and it is also required to 
protect certain of our industries — ^typesetting, for instance — against 
importations of books, etc., copyrighted in the United States, but 
manufactured abroad. To aid tne Treasury and Post-Office Depart- 
ments in executing the law, the act of 1891 provides for the publi- 
cation and distribution weekly of catalogues of title entries.* These 
title entries, which show the various titles of copyrighted books and 
other articles, now number over a million and a haliT In order that 
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a customs officer may know whether a book, for instance, is copy- 
righted, he must examine these title entries, unless the book bears 
notice of United States copyright. In the latter event he at once 
becomes aware that the book is prohibited importation, because it 
bears a false notice of copyright or because it is manufactured abroad 
in violation of the manuiacturing clause. Such a book is detained or 
seized, and the proper parties are notified. But when the book does 
not bear notice of United States copyright it devolves upon the cus- 
toms officer to examine the title entries. This is wholly impracti- 
cable^ as is shown by the following correspondence with the United 
States appraiser at the port of New York : 

Tbeasuby Defabtment, Office of the S^gbetaby, 

Washmgton, October -}, 1905. 
The United States Appbaiseb, 

6^1 Waahmgton street, New Yorky N. Y. 

Sib : Referring to former correspondence in relation to the weekly catalogues 
of title entries of copyrighted articles, I will thank you to inform me whether, 
in your opinion, the protection provided by the copyright laws could be more 
effectually accomplished if general indexes are prepared at more frequent inter- 
vals, and if, when there is doubt as to the legality of any imjwrtation, printed 
notices were prepared and sent to consignees of articles subject to copyright re- 
questing the consignees to state whether the articles are in fact copyrighted in 
the United States, and whether the written consent to the reproduction, im- 
portation, etc., as provided by the statutes, has been obtained. 

I will thank you for an early reply. 

Respectfully, H. A. Tayix)b, Aot^g Secretary. 



United States Customs Sebvice, 

Office of the Appbaiseb, 
Port of New York, October 5, 1905, 
The Secretaby of the Tbeasuby. 

Sib : I have the honor to acknowledge receipt of Department letter of October 
4 in relation to the better enforcement of the copyright laws. 

In reply I have to report that in my opinion the more frequent publication of 
the general indexes and the preparation of the printed notices to consignees, as 
suggested, would not be of material assistance to this department in more 
effectually accomplishing the protection provided by the copyright laws. There 
are so many books imported daily that it is a physical impossibility to look up 
each title and ascertain whether or not it is copyrighted ; to illustrate, we have 
for examination to-day, and to-day is no exception to the general routine, 
books of over 1,000 different titles ; to look up in the indexes all of those 1,000 
titles would take one man ten days, and unless all the titles are looked up it 
can not be known whether or not those books are imported in violation of the 
copyright laws. 

Respectfully, G. W. Whitehead, 

Appraiser. 

It seems then that the proprietor of the copyright as well as the 
typesetter may not get the protection the statutes warrant. 

Again, the existing statutes do not provide a satisfactory mode of 
procedure for the forfeiture of prohibited copyright importations. 
The framers of the customs revenue statutes relative to forfeiture 
never contemplated their application to violations of the copyright 
laws, and there has been considerable doubt whether thej may be 
applied. But suppose thev may be invoked and the offending article 
is forfeited ; then the f orreited article should be sold under the cus- 
toms revenue statutes, and that defeats the very object of the law. 
Thus it may be seen that the Treasury Department has labored under 
some difficulties in this connection. True, the statutes provide that 
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the Secretary of the Treasury and the Postmaster-General shall make 
regulations to carry out the provisions of the act prohibiting importa- 
tions ; but it has not been deemed proper to make regulations to for- 
feit and destroy prohibited copyright importations without due 
process of law in the common acceptance of that term, except in the 
case of music imported through the mails. These latter importations 
are of small value, and there has been but slight protest against this 
summary action. The result has been largely,, except in ttie case of 
music, that the offending articles are permitted exportation. 

Coming to the bill under consideration, I wish to say that sections 
26 to 29, mclusive, and section 31 were framed with a view to filling 
the necessary requirements as to procedure against authorized ana 
unauthorizea importations, and it is believed that if enacted into law 
there will be np further difficulty on this score. 

There still remains, however, the inability of the customs officers 
to examine catalogues of title entries to determine whether a given 
importation is prohibited. To make more effective the protection 
granted it would seem necessary that the copyright proprietor or the 
injured party should be required to notify the Treasury Department 
of any importation, actual or contemplated, in violation of his rights. 
If this were done the Department would duly notify customs officers, 
and they could keep special watch for the article or articles. This 
notice is made all the more necessary by the provisions of section 16 
and subsections E first and third of section 30, which place greater 
limitations on importations. And in this connection I would like to 
state that while the Treasury Department has not the slightest desire 
to place any obstacle in the way of the copyright proprietor obtain- 
ing the fullest protection, yet it is believed that the provision in sub- 
section E first, requiring permission of the proprietor of the copy- 
right before a book may pass the customs, and subsection E third, 
limiting the privilege of importation without the consent of the copy- 
right proprietor to cases in which the American edition is exhausted 
or can not be supplied by the American copyright proprietor or pub- 
lisher, will result in delays and complaints. 

Again, if such books are imported through the mails there will 
most likely be delays of the mails. 

Such requirements are burdensome upon the Treasury Department, 
and if they are to be enacted into law then the machinery for mak- 
ing them effective should be sunplied. 

Your attention is invited to me criticism of the bill on page 109 of 
the pamphlet "Amendments proposed," issued by the Copyright 
Office. 

It may also be well to state that the Treasury Department has com- 
municated through the State Department with the British and Cana- 
dian governments concerning the law and practice in cases arising 
under provisions similar to subsections E one and three. No reply 
has been received from the British Govejrnment, but. the Canadian 
government has made reply. I will read the correspondence : 

Tbeasuby Depaktment, Office of the Secret aby, 

Washington^ December i, 1906. 
Mr. Thobvald Solbebo, 

Register of Copyrights, Library of Congress. 

Sib: Referring to the draft of a proposed bill to amend and consolidate the 
acts respecting copyright, section 30, subsections 1 and 3, which authorize the 
importation of books copyrighted in the United States under permission given by 
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the proprietor of the American copyright, etc., I have to inform you that on the 
13th ultimo this Department addressed a letter to the commissioner of customs 
at Ottawa, Canada, in which the following questions were asked : 

"What is the law and the practice in Canada applicable to the following 
cases : 

" 1. A is the copyright proprietor of a book published in Canada. B fraudu- 
lently reprints the book in the United States and one or more copies are imported 
into Canada, through the mails and otherwise, for personal use, for libraries, 
etc., and for sale or hire. 

" 2. A, the proprietor of a Canadian copyright book, authorizes B to reprint 
the book in the United States, and one or more copies of the authorized reprints 
are imported into Canada, through the malls and otherwise, for personal use, for 
libraries, etc., and for sale or hire. 

" 3. B, the proprietor of an American copyright book, authorizes A to reprint 
the book in Canada, and copies of the authorized American edition are imported 
into Canada, through the mails and otherwise, for personal use, for libraries, 
etc., and for sale or hire." 

To this communication the commissioner of customs replied, under date of 
the 21st ultimo, and I inclose herewith a copy of said letter. It will be observed 
therefrom that books copyrighted in Canada and fraudulently reprinted in the 
United States are prohibited importation into Canada, except when imported by 
or with the consent of the Canadian copyright proprietor; that authorized re- 
prints in the United States are permitted importation into Canada when im- 
ported by or with the consent of the Canadian copyright owner; and that in 
the case of a book printed in Canada under the authority of the proprietor of 
the American copyright in such book, the American copyright book is not consid- 
ered a -reprint of any work copyrighted in Canada, and would not, therefore, 
be prohibited from importation. 

Respectfully, J. H. Edwards, Acting Secretary. 



Department of Customs, 
Ottawa, November 21, 1906, 
The Assistant Secretary, 

Treasury Department, Washington, D, C. 

Sir: I have the honor to acknowledge the receipt of your letter of the 13th 
instant, asking for the following information concerning copyrighted books 
imported into Canada, viz : 

" 1. What is the law and the practice in Canada applicable to the following 
cases : 

" 1. A is the copyright proprietor of a book published in Canada. B fraudu- 
lently reprints the book in the United States, and one or more copies are im- 
ported into Canada, through the mails and otherwise, for personal use, for 
libraries, etc., and for sale or hire. 

" 2. A, the proprietor of a Canadian copyright book, authorizes B to reprint 
the booli in the United States, and one or more copies of the authorized reprints 
are imported into Canada, through the mail!; and otherwise, for personal use, for 
libraries, etc., and for sale or hire. 

" 3. B, the proprietor of an American copyright book, authorizes A to rfeprint 
the book in Canada, and copies of the authorized American edition are imported 
into Canada, throi\gh the mails and otherwise, for personal use, for libraries, 
etc., and for sale or hire." 

In reply I inclose two copies of circular of the department of agriculture, 
containing the copyright act. I am unable to advise you, however, in regard to 
the copyright act generally. 

The importation of the following books is prohibited under the customs tariff, 
1897, viz : * 

"637. Reprints of Canadian copyright works, and reprints of British copy- 
right works which have been copyrighted in Canada also." 

The practice of this department in respect of copyright works prohibited from 
importation under the customs tariff is as follows : 

1. In the case of a book copyrighted in Canada, a fraudulent reprint thereof 
published in the United States is held to be prohibited from importation into 
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Canada, for any imrpose, except when imported by or with the consent of the 
Canadian copyright proprietor and so certified. 

2. In the case of a book copyrighted in Canada, a reprint thereof published in 
the United States by authority of the Canadian copyright owner, would be per- 
mitted importation into Canada, only when imported by or with the consent of 
the Canadian copyright owner and so certified. 

3. In the case of a book printed in Canada under the authority of the proprie- 
tor of the American copyright in such book, it would appear in such case that 
the American copyright book is not a reprint of any work copyrighted in Canada, 
and would not therefore be prohibited from importation into Canada, under the 
custoHM tariff. 

I have the honor to be, sir, your obedient servant, 

John McDougald, 
Commissioner of Customs. 

The Chairman. Mr. Montgomery, have you drafted any amend- 
ments that you would like to suggest to this bill ? 

Mr. Montgomery. With regard to the notice to be sent to the 
Treasury ? 

The Chairman. The different sections that you mention. 

Mr. Montgomery. Sections 26 to 29, inclusive, were put in the bill 
at the suggestion of the Treasury Department. I have not drawn 
any amendment with regard to notice. I think that could be done 
very easily. 

The Chairman. Will you do that within a week ? 

Mr. Montgomery. I can do it this morning. 

The Chairman. And send a copy to Mr. Currier and one to the 
librarian and one to my secretary or clerk? 

Mr. Montgomery. I will be glad to do so; yes, sir. 

Mr. Currier. Would you suggest, then, that in all authorized edi- 
tions notice of copyright should be given? 

Mr. Montgomery. That in all authorized editions printed abroad 
the American notice of copyright should be placed ? 

Mr. Currier. Yes., 

Mr. Montgomery. Well, Mr. Currier, our customs officers would 
stop a book of that sort to-day. That is really the onlv benefit the 
copyright proprietors are getting under this catalogue title entry — I 
mean, under the provisions of the act prohibiting importations unless 
there is the United States notice of copyright, printed in the book, our 
officers have not time to look over a million and a half title entries, 
and they pass the book. • 

Mr. Currier. That is the question — ^whether it was not for their 
protection that the notice of the American copyright should be given. 

Mr. Montgomery. Then we would stop it; unquestionably. Our 
officers would stop it. It would be a good idea, I think. 

Senator Mallory. Mr. Montgomery, have you any suggestion to 
make as to how the delay to which you referred, arising out of the 
necessity of showing that the copyright proprietor has given his 
consent to the importation, could be obviated? 

Mr. Montgomery. Why, a great many of these books are imported 
by book post. Now, if the customs officer did his duty (and he 
would if he knew the book was copyrighted) , he would hold that 
book up. That means holding up the mails until the permission of 
the copyright proprietor is granted. The copyright proprietor 
might live m San Francisco. 
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Senator Mallory. I can readily see where the delay would arise. 

Mr. Montgomery. Yes, sir. 

Senator Mallory. But how do you obviate it? 

Mr. Montgomery. If the owner of the copyright, as I state here, 
will notify the Treasury Department of any importation, actual or 
contemplated — if he suspects that some person is importing books 
in violation of his rights, and will notify the Treasury Department 
we will feend out copies to each of the collectors, and they will take 
special care to watch out for that book or whatever the article may 
be, and will almost surely detect it. 

Senator Mallory. That will prevent the importation of a book 
that ought not to be brought in; but where a book is brought in with 
the consent of the copyright proprietor, but the customs officers do 
not know whether they have his consent or not, they will have to in- 
quire. Why not throw the burden on the injured party to notify the 
Treasury Department? 

Mr. Montgomery. That is what I have suggested here, sir. I 
have suggested that — ^that the injured party notify the Treasury 
Department of his injury. And if he does we will take steps to 
prevent it. We can do it. But we can not do it by searching a 
million and a half title entries. 

Mr. Chaney. Then, in all respects the bill suits your ideas save 
on the question of the notice? 

Mr. Montgomery. Yes, sir; I should say so. We can Work under 
the bill if we get q, notice or something oi that sort to keep the cus- 
toms officers from searching these title entries. 

Mr. Chaney. Anything that would resolve itself into shape to re- 
quire notice to be given to you would be all right? 

Mr. Montgomery. Yes, sir ; to the Treasury. 

Mr. Chaney. That is what I mean to say. 

Mr. Montgomery. The copyright proprietor is the injured per- 
son. You are giving him this blnefit, and he ought to be requfred 
to help the Treasury Department help him. 

STATEMENT OF CHARLES POBTEBFIELD, ESQ., OF NOBTHPOBT, 

LONG ISLAND. 

The Librarian. Mr. Porterfield, you are connected with the Ed- 
ward Thompson Company ? 

Mr. Porterfield. The Edward Thompson Company, of Northport, 
Long Island, law publishers. 

The Librarian. You are book publishers ? 

Mr. Porterfield. Law publishers ; yes, sir. 

The Librarian. Before you start, Mr. Porterfield, may I ask this : 
You have made somewhat extensive criticism of the bill in two arti- 
cles in the " Law Notes," have you not? 

Mr. Porterfield. Yes. 

The Librarian. And those criticisms were tabulated, abstracted, 
in the amendments? 

Mr. Porterfield. Yes; in the amendments. 

The Librarian. In this printed statement of the amendments. 
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We understood from you that that statement was satisfactory to you ; 
it was accurate so far as it went? 

Mr. PORTERFIELD. YcS. 

The Librarian. I ask this because if you should find that within 
the thirty minutes which you have asked for you are not able to cover 
all the criticisms you hftve covered here, the committee may depend 
upon this as an accurate statement ? 

Mr. PoRTERFiELD. I think so; yes; and I can also give my criti- 
cisms in full in printed form if the committee desire it. 

The Librarian. Yes. 

The Chairman. Mr. Porterfield, I understand that you desire 
thirty minutes ? 

Mr. PoRTERTDELD. Ycs, Mr. Chairman; I should like to have at 
least thirty minutes. 

The Chairman. Does Mr. Walker appear with you ? 

Mr. Porterfield. Mr. McKinney is here, appearing with me. 
This is Mr. McKinney, now present. 

The Chairman. Does he desire to address the committee? 

Mr. McKinney. 1 understood that a small bit of time has been 
allotted to me, Mr. Chairman. 

The Chairman. How much time? 

Mr. McKinney. But I only arrived yesterday from abroad, and I 
have not had a chance to learn the state- 

The Librarian. We had alreadj^ heard, Mr. Chairman, that Mr. 
McKinney would like an opportunity to say something. He is con- 
nected with the same company. I do not know whether he would 
speak from the standpoint of general legal criticism or from the 
practical standpoint of a particular firm of publishers. In what 
way, in other words, would you cover ground not covered by Mr. 
Porterfield? I think the committee miffht like to know that. 

Mr. McKinney. My remarks would be general, as to the general 
aspect of the bill, and not directed to any special feature of it. 

The Chairman. We will determine that question after we have 
heard Mr. Porterfield. 

Mr. McKinney. It may be, Mr. Chairman, that you will not care 
to hear me after Mr. Porterfield has addressed you. 

The Chairman. Your time expires at 5 minutes to 11, Mr. Porter- 
field. 

Mr. Porterfield. Mr. Chairman and gentlemen, in appearing be- 
fore you this morning I represent very largely myself as a legal 
author, as a writer of.law treatises; and I also represent to a very 
large extent the public in the desire to have a copyright law that will 
be permanent and clear and certain all the way through. I also 
speak as one who has had quite extensive experience in copyright liti- 
gation. I have studied this bill carefully, and I have studied the 
present copyright law, and it is my opinion that this bill is not satis- 
factory in a great many respects. It is very incomplete; it is inapt 
in expression, and many of its provisions are conflicting and con- 
tradictory. It seems to have been framed by the formulation of 
various provisions designed for the benefit of some particular inter- 
est ; and all of these have been assembled together and constitute the 
present bill. 
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A very serious objection to the bill as it now stands is its novelty. 
It is all new in its terms. It does not include any of the existing 
law. The consequence of that, of course, would be that every ques- 
tion which would arise hereafter in copyright law would be one of 
first impression and embarrassment, or course, and would make it 
impossible for counsel to advise with any de^ee of certainty. 

A further confusing circumstance is in the repealing clause, sec- 
tion 64 [examining biU] . 

The Chairman. We are familiar with the terms of it. 

Mr. PoRiTERFiELD. Ycs. In other words, that section 64 leaves the 
present law in force throughout, except so far as it is inconsistent 
with the provisions of this bill. 

Mr. CuBRiER. I do not think you need take much time with that. 
I do not think the committee will enact that kind of a repealing 
clause. 

Mr. PoRTEKFiELD. Very well, sir; I will pass that by, then. 

As to the need for so radical a measure as this, putting it all in new 
terms, it really is inconceivable that the present law has entirely 
failed of its purpose. It has been in effect without substantial 
change for more than a hundred years. During that time, of course, 
a very large number of copyrights have been obtained, and there 
never has been a time when authors derived the large profits from 
their writings that they do at this time. And it does not really seem 
that there is any need for any great extension of the protection they 
receive. It may be, and probably is, that there are some things that 
might be added to the copyright protection ; but I doubt that it will 
need such extensive changes as that. 

I will now take up some of the particular provisions of this bill 
and begin with section 1. Section 1 seems to be designed both to de- 
fine copyright and to state what things shall be subject to copyright 
protection. Clause A of section 1 provides — 

That the copyright secured by this act shall include the sole and exclusive right, 
for the purposes set forth in subsection B hereof, to make any copy of any work 
or part thereof the subject of copyright under the provisions of this act ; 

and that in connection with section 23, which provides — 



That if any person shall infringe the copyright in any work protected under the 
copyright laws of the United States by doing or causing to be done, without the 
consent of the copyright proprietor, * * ♦ any act the exclusive right to 
do or authorize which is by such laws reserved to such proprietor, such per- 
son shall be liable, etc. 

In other words, that clause A of section 1 and section 23 seem to 
be desiffned to define definitely what an infringement shall consist of. 
As the law now stands, a copyright gives the right to multiply copies 
for the benefit of the author or his assigns and heirs, and an infringe- 
ment is doing or causing to be done anything by which that right is 
invaded. In other words, the idea is to protect the author against 
any diversion of the profits which ought to come to him, and anything 
by which one person will abstract from the author's profits is an 
infringement of copyright. 

The courts, in construing the present copyright law, have defined 
infringement as reproducing a protected work or any substantial or 
material part of it, and this clause A of section 1 seems to make a 
flat definition of infringement as making any copy or any part. The 
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distinction is between the present law, which says " any material 
part," and the bill, which says " any part." It must be that this sec- 
tion has that meaning ; otherwise it is useless and means nothing. 

Now, it is just as impossible to make a definition of infringement of 
copyright which will fit all cases as it is to define exactly reasonable 
doubt or negligence or dny othet of those general matters. Each 
case depends on its owii circumstances, and it should be left to the 
court to decide in every case whether one work is an infringement of 
the copyright of another work, and you can not define it exactly. 

Mr. Chanet. I take it, Mr. Porterfield, that the idea now was to 
eliminate the necessity of determining what a material part is. 

Mr. Porterfield. Yes, sir ; that is exactly the point I am making. 

Mr. Chaney. Is not that all right, to do that* 

Mr. Porterfield. I think not; I think it is impossible to do that, be- 
cause if that is eliminated, then all that it would be necessary to show 
to prove an infringement would be that there was some sentence or 
paragraph of one work found in another. It does not take into con- 
sideration the purpose of the use or the extent of it. There are a 
great many works which one author may very properly, both in law 
and morals, use in doing his own work, and if you cut off that right 
you simply suppress a great deal of the literature of the country. 

Mr. Currier. Mr. Porterfield, could you give the time to formu- 
lating amendments to carry out the ideas you suggest? 

Mr. Porterfield. Amendments to this bill ? 

Mr. Currier. Yes. 

Mr. Porterfield. Mr. Chairman, I do not believe that this bill ill 
its present form can even be made the basis for a copyright bill. 
That is my idea. 

Mr. Currier. Theti,sjFronl your point of view it would bfe useless? 

Mr. Porterfield. Yes. I think this bill has some very excellent 
provisions in it, but they should be put in better and more certain 
and permanent form than they are now. The whole thing seems 
to me to be confused and obscure, and it is really impossible to 
tell what the law would be under this bill if it were enacted. I 
will give you an illustration of that now. 

There was a great deal said here yesterday about this domestic- 
manufacture clause — the setting of type in this country and printing 
in' foreign countries from that type or from plates made from that 
type. That, I understand, is very much insisted on; and there is a 
representative of that interest here present who made some remarks 
yesterday. He seems to be perfectly satisfied with this bill. Am I 
right, Mr. Sullivan? You are satisfied with the provisions of this 
bill in regard to the domestic manufacture, are you? 

Mr. Sullivan. I did not hear the question. 

Mr. Porterfield. I understand that you said yesterday that you 
were satisfied with the provisions of this bill in regard to domestic 
manufacture ? 

*Mr. Sullivan. I am with the amendment which we have proposed, 
generally. 

Mr. Porterfield. Yes. 

Mr. Sullivan. There are some objections which we waived in 
order to bring the bill up for consideration. 

CH— 06 ^9 
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Mr. Currier. I suppose they will offer an amendment making it 
necessary to manufacture here. 

Mr. PoRTERTTELD. Ycs; but the amendments will not affect what 
I am going to call attention to at all. 

The provision in this bill is that copyright shall be obtained by 
{)ublication of the work with the notice of copyright. It is the pub- 
lication with the notice of copyright that gives the copyright under 
this bill; and there is no other condition precedent to obtaining a 
copyright. There are various subsequent provisions as to things 
that must be done. For instance, there must be an affidavit made, 
I believe, that the book was printed from type set in the United 
States; but there is no serious consequence that follows from not 
doing that thing. After the publisher or copyright proprietor has 
obtamed his copyright by publishing with the notice of copyright, 
he has his copyright. 

Mr. Currier. That can be invalidated, can it not? 

Mr. PoRTERFiEij). No, sir; under this bill it can not be. He has 
his copyright then, and the domestic-manufacture clause is all gone. 

A GENTLEMAN. The importation is prohibited. 

Mr. PoRTERFiELD. The importation might be prohibited, but it 
is not a question of importation. You have your type set in Can- 
ada, and your plates made. there and brought to this country — ^that 
can be done; that could be done under this bill. 

The GENTLEMAN. No ; it could not. 

Mr. PoRTERFiELD. Ycs, sir. There is nothing in the bill that 
would vitiate the copyright on that ground. The copyright would 
be given by publication with the notice of copyright. 

Mr. Currier. I am not able just now to turn to the particular 
section, but I had an impression that that section provided that upon 
proof that it was not so printed the copyright would be invalidated. 

Mr. Portertield. I do not so understand it, sir. 

Mr. Currier. What section is thati 

The Librarian. Section 13, sir. 

The Register of Copyrights. The second paragraph. 

The Librarian. Beginning at line 14. 

Mr. Currier (reading) . "And all of his rights and privileges 
under said copyright shall thereafter be forfeited." That was put 
in for the purpose of invalidating that copyright. 

A gentleman. If you will permit me, Mr. Chairman, that is the 
penalty for making a false affidavit. If a man makes no aflSdavit 
at all, the bill does not apply to him so as to invalidate the copyright. 

Mr. Currier. Must he not make this affidavit? 

The GENTLEMAN. No ; there is no compulsion put upon him by the 
bill to make the affidavit. All he has to do is to forget it, and then 
his copyright is perfectly valid. 

Mr. Portertield. All he has to do is to just forget it, right away. 

Mr. Currier. I think it may be imderstood generally nere that 
there will be such a provision in any bill that passes. I had an 
impression that that was already taken care of. This reads, " In 
the case of the book the copies so deposited shall be accompanied by 
an affidavit." 

Mr. Portertield. There is not any obligation on him to deposit 
those copies even. He can forget that. 
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Mr. Chaney. Well, if this is the situation of this bill, we had bet- 
ter back out and start in over again. 

Mr. PoRTERFiELD. I think so. 

Mr. Legare. The question is, " Where are we at?" 

Mr. Chaney. I supposed that this bill was taken as a whole, and 
that all the parts of this bill would be fitted to the others. 

Mr. Currier. I might say that I understand that the provision in 
reference to depositing those copies is not clear; that that is one of 
the things that the committee certainly would need to take care of. ,, 

Mr. Chaney. The purpose, of course, was to do that. 

Mr. Currier. I think it has been the purpose of the committee to 
take care of that, anyway, all the time. It will be made clear. You 
do not need tb discuss that, I think, Mr. Porterfield. 

Mr. Porterfield. All right, sir. 

Going back again to this clause a of section 1. So far as purely cre^ 
ative works are concerned, of course, there is no use that one writer can 
properly make of the work of another; but in all works of science 
or works that in any way involve any original research he is obliged 
to go to the previous authorities; he is obliged to use the books of 
other writers. The writer of a legal treatise, for instance, must get 
his matter from the reports of the cases. That is the primary source. 
He must find his authorities, and to that extent he must use the works 
of others who have gone before him. Without that it would be im- 
possible. 

Senator Smoot. Mr. Porterfield, all that you desire them to add 
to that would be, on line 6, after the word " or," the word " mate- 
rial? " Would that answer your purpose? 

Mr. Porterfield. That would cure that section, yes, sir; thai 
would cure that clause, I mean, of that section, so that the doctrine 
of fair use should not be cut out. The law is perfectly settled now 
in regard to that, and there is really no need for any such provision 
as this. 

Senator Smoot. I would suggest that your time is flying very fast, 
and I do not think there will be any need of spending any more time 
on this. 

Mr. Porterfield. Then, I will take up this next clause, clause b. 
I understood the chairman to say yesterday that the committee 
would not consider at, all any such idea as that clause b should pro- 
hibit a man from reselling a book after he had bought it. Now, 
clause b does mean that, and it can not mean anything else. 
Clause a says, " For the purposes set forth in subsection b hereof, 
to make any copy," etc. 

Mr. Currier. You do not need to give a minute's time to this sub- 
section b. 

Mr. Porterfield. All right, sir. 

The Chairman. Let me ask you this question : Is there any trouble 
under existing law in reference to the matters treated in subsec- 
tion b ? 

Mr. Porterfield. There is great dissatisfaction. 

The Chairman. Is there- any serious difficulty and trouble? 

Mr. Porterfield. No, sir ; there is no trouble. 

The Chairman. In what respect does existing law differ from sub- 
section b ? 
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Mr. PoRTERFiELD. Subsectioii b is entirely omitted, in that now, 
when a man buys a copyrighted book, the complete title Vests in him 
and he can deal with it as he wishes. 

The Chairman. Would it under subsection b ? 

Mr. PoRTERFiELD. It would not under subsection b. 

Mr. Webb. tJnder this section he could not sell that copyrighted 
book? 

Mr. PoRTERFiELD. Hc could not sell it without infringing thfe copy- 
right. 

The Chairman. The old law says " vend." Now, what is the dif- 
ference between vending and selling ? 

Mr. PoRTERFiELD. The difference, Mr. Chairman, is <;his, that it is 
all taken together, to make and vend — that is, to put it on the market ; 
but when the article is once launched on the market it is an ordinary 
chattel and passes from hand to hand. Subsection b is designed to 
stop that very thing. 1 know that, Mr. Chairman, because the repre- 
sentative of a large publishing house told me that it was very desir- 
itble to cut off this secondhand book business. 

The Chairman. You need not spend any time on subsection b. If 
the committee finds that that is the construction that may properly 
be placed upon it it would change it so as to correct it. 

Mr. PoRTERFiELD. I think there is no doubt of it. 

The Chairman. Now you can pass on, if you please. 

Mr. Johnson. Mr. Chairman, may I interrupt and suggest that the 
discussion is really on the words following " or " — " offer or keep for 
sale " — and that the early part of section d is practically th^ same as 
the present word " vend ? '^ 
* Mr. PoRTERFLELD. No, sir ; it is not. 

The CitAiRMAN. It is quite unnecessary to have further discussion 
about subsection b, for the reason that I stated a moment ago. 

Mr. PoRTERFiELD. Sectiou 3 is — 

that the copyright provided by this act shall extend to and protect all the copy- 
rightable component parts of the work copyrighted, any and all reproductions or 
copies thereof, in whatever form, style, or size, and all matter reproduced therein 
in which copyright is already subsisting, but without extending the duration 
of such copyright. 

I claim that that section is wholly obscure. It probably is in- 
tended to fit those cases in which copyright matter contained in 
various publications is brought together into one for some purpose 
or another, like collections of stories, and the like. But the present 
law, if it is observed in that respect, in most cases will give that 
very protection. The question here is not that the reproduction 
will vitiate the copyright. As long as the law of notice is com- 
plied with, the copyright is preserved in whatever form the copy- 
righted work appears. Section 3 must be read in connection with 
section 6, which provides that all " compilations, arrangements, 
or other versions of works, whether copyrighted or in the public 
domain, shall be regarded as new works subject to copyright under 
the provisions of this act." Therefore, if a man recompiles some 
of his copyrighted work, and copyrights that, he gets a new copy- 
right, and as far as I can see he will have a new term of copyrignt 
Wnning on this old matter of his. In that way the copyright 
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could be made perpetual, simply by compiling and recompiling as 
often as the copyright was about to expire — Sy compiling it with 
something new and getting a new copyright — ^because section 6 says 
that this revision or new edition or < compilation or other version 
shall be a new work, and there never would be any limit to copyright 
under it^ 

The whole question is one of notice. Now, the present law is 
somewhat deficient in that respect. But a very simple provision 
added to the present law would make all this perfectly plain and 
easy, without these long, cumbersome provisions about new works 
and new copyrights. 

Mr. Currier. Suppose you formulate that. 

Mr. PoRTERFiELD. I Can formulate that. I would n()t like to take 
the time to do it right now, but I can submit it to the committee 
later on in writing. Will that be satisfactory? 

The Chairman. Within one week. 

Mr. PoRTERFiELD. Could I havc two weeks? 

The Chairman. No ; you can have one week. 

Mr. PoRTERFiELD. Becausc, Mr. Chairman, I am very much occu- 
pied now, and I do not know that I could certainly say that I 
could do that. If I could have two weeks to do it, I could cer- 
tainly do it. 

The Chairman (after consultation). We think that you should 
formulate your amendment, or any amendments to this bill, within 
one week, so that they can reach the Librarian and the House com- 
mittee and the Senate committee not later than ^ week from 
Monday morning. 

Mr. PoRTERFiELD. Ycs, sir; I will try to do it. 

I wish now to call attention to section 7. It is in regard to iliatters 
in which there shall be no copyright. Section 1, you will observe, 
enumerates a good many things in very general terms which shall be 
the subject of copyright, and section 7 specifies those in which there 
shall be no copyright. Clause a, that section, specifies " any publica- 
tion of the United States Government, or any reprint, in whole or in 
part, thereof," and clause b refers to the works of foreign authors. 
But it is this clause a that I refer to — " any publication of the United 
States Government.", The present law is that no copyright shall sub- 
sist in any publication of the Government nor in judicial opinions. 
That is the law now. It is perfectly well settled; and this bill, in 
undertaking to enumerate the things in which there shall be copy- 
right and those things in which there shall not be copyright, seems 
to imply that everything that is not mentioned in section 7 shall be 
the subject of copyright, and particularly in view of section 4, which 
says that the works for which a copyright may be secured under this 
act shall include " all the works of an author." Surely the opinion of 
a judge is one of his works, and it might very reasonably be so con- 
strued that somebody would get a copyright on the opinions of the 
courts. Who it would be I do not know ; probably the judge, if he 
took it out ; probably the first publisher that got a copy and published 
it; it is imposible to say. That is also very important in connection 
with what I said in regard to the effect of clause a of section 1 — that 
it would cut off any sort of use of these books by writers. A man 
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could not extract anything from the opinion of a oourt without sub- 
jecting himself to liability for a suit for infriiaging these copyrighted 
reports. 

Senator Mallory. That could be corrected by putting in the words 
" judicial opinions," could it not ? 

Mr. PoRTERFiELD. There is not any need for anything in the copy- 
right law as to what is not subject to copyright. That is perfectly 
well settled now. All that the law needs to do is to add the things 
that ought to be brought within the protection; to enumerate those 
things that are entitled to protection. 

Mr. Currier. Mr. Porterfield, referring to that part of subdivision 
a which reads " or in a public document of any material in which 
copyright is subsisting, shall not be taken to cause any abridgment 
or any annulment of the copyright, or to authorize any use," etc., I 
may say that Congress at almost every session has passed some spe- 
cial act on that point. 

Mr. Porterfield. That is very well — ^yes, sir ; I admit that. I had 
not gotten down to that. It is very well, indeed. I have known sev- 
eral cases in which Government officials have asked permission to 
* reprint. 

Mr. Currier. At the last session we passed a special act covering 
a book of that kind. 

Mr. Porterfield. Yes ; that is very well. But this enumeration of a 
j)ublication of the United States Government as the only thing in 
which no copyright shall subsist is very dangerous. The law is 
settled now and putting this in must mean something, and therefore 
it must change the law and must limit it to publications of the United 
States Government. 

Senator Mallory. Are any of the State supreme court reports 
copyrighted ? 

Mr. Porterfield. The reports of the Supreme Court of the United 
States ? 

Senator Mallory. No, no; the State supreme courts? 

Mr. Porterfield. Some of them are; most of them are. Very 
few of them are not ; most of them are copyrighted, generally by the 
reporter. 

Mr. Campbell. They are* when the reporter writes up the opinon, 
are they not ? 

Mr. Porterfield. The syllabus ? 

Mr. Campbell. Yes. 

Mr. Porterfield. Yes. • 

Mr. Campbell. Then he copyrights them ? 

Mr. Porterfield. Yes. 
. Mr. Campbell. Then you pay three or four dollars for your State 
report ? 

Mr. Porterfield. Yes. 

Mr. Campbell. And where the order is that it should not be so 
done, but it is the opinion of the court, then there is no copyright, 
and you get your volumes for much less ? 

Mr. Porterfield. Generally that is so. 

Mr. Campbell. We have had our own experience with it. 

Mr. Porterfield. The reports of the Supreme Court of the United 
States are copyrighted, I believe, by Banks Brothers. 

Mr. Campbell. It may be prevented. Senator, by the court itself. 



COPYRIGHT HEARINGS. 135 

Senator Mallory. *Yes; I know that. 

Mr. Campbell. But where it is not your reports are very ex- 
pensive, because the reporter will invariably copyright them. 

Senator Mallory. I do not think any of them should be Copy- 
righted. 

Mr. CwRRiER. Would there be any danger in that provision if you 
made the amendment suggested by the Senator, " judicial opinions," 
making that general ? 

Mr. I^ORTERFiELD. I think not, then, though it seems to me that if it 
was simply limited to saying that no copyright should be affected by 
publishing it in any publication of the Government, the law is so well 
settled now as to the things that are not subject to copyright that I 
do not see any necessity for changing the language of the present law. 

Mr. Currier^ The question is, should this bill pass as to the other 
sections, whether you might not need that. I am not speaking about 
existing law ; but suppose this was the existing law, Mr. Porterfield ? 

Mr. Porterfield. Then, if this were the existing law, if that pro- 
vision about things in which no copyright shall subsist were omitted, 
the law would remain exactly as it is now. 

Mr. Currier. But might not other sections of this bill extend the 
right so as to cover judicial opinions unless you excepted them 
directly ? 

Mr. Porterfield. Then, in that view, I shbuld think it ought to 
say " in any publication of the United States Government or any 
State government, and in judicial opinions." I think the State gov- 
ernments ought to be included in this as well as the United States 
Government. 

A Gentleman. How about city ordinances ? 

Mr. Porterfield. I imagine that would come within the term 
" State government," as being a part of the State government. 

The question of the formalities for securing copyrights and main- 
taining them is a very important feature of the law, and this bill is 
particularly indefinite as to that. These provisions are contained in 
sections 9 to 17, inclusive. 

It is first provided in section 9 " That any person entitled thereto 
by this act may secure copyright for his work by publication thereof 
with the notice of copyright," and then it goes on to say that it shall 
be sufficient if this notice of copyright is affixed to the bulk of the 
edition published. As far as the notice of copyright is concerned, it 
seems to me very important that every copyrighted thing should 
bear on its face some indication that it is protected, and for how long 
it is protected. The interests of the public certainly require that. It 
is impossible for everybody who wishes any information in that re- 
gard to come down here to Washington and overhaul the Copyright 
Office. The country is too large for that sort of thing. If each copy- 
righted thing has a notice on it which shows that it is copyrighted 
for a certain number of years, that is prima facie evidence that it has 
that protection. If anyone wishes to make further investigation, he 
then can consult the Copyright Office and see if it has in fact been 
entered. 

The provisions of this bill are wholly vague and uncertain as to 
what one must do to obtain a copyright. A great deal is said in, this 
bill about registration, but the bill does not require registration. In 
one place it speaks of the necessary registration. These provisions 
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in regard to registration are all directory. None of them is manda- 
tory. And if the copyright is not recorded I can not see that the 
coi)yright is vitiated at all, because, as I said before, there is no pro- 
vision in it for divesting a copyright which is once vested by publi- 
cation with the notice of copyright. 

Section 5 says that the Application for re^stration shall specify 
certain things, ,and a person may obtain registration by complying 
with the requirements of this act. Section 15 provides that if lailure 
to make re^stration has occurred by the error or omission of any 
administrative officer or employee of the United States it shall be 
permissible for the author or proprietor to secure the necessary regis- 
tration within the period of one year. And section 53 provides that 
whenever deposit has been made in the Copyright Office of the title 
or copy' of any work under the provisions of this act he (that is, the 
register of copvrights) shall make entry thereof, and certain fees 
are to be paid tor it. 

Now, it seems certain that that bill contemplates registration of 
the title, but it is just as certain that it does not absolutely require it, 
and if the copyright proprietor does not have his copyright recorded, 
it does not affect him at all. He still has his copyright, and the Copy- 
right Office and the public are wholly in the dark about.it; and there 
would be no way of telling them when that copyright began and when 
it would stop. The whole thing is vague. 

The provision here about securing the necessary registration within 
one year is the only thing on which there could be a contention that 
the title must be registered. And then as to the notice — he is only 
required to put it on the bulk of the edition published. That seems 
to mean the edition by the publication of which he gets his copyright. 

The Librarian. It was not intended to mean that. 

Mr. PoRTERFiELD. Well, I am now speaking — — 

The Librarian. I only suggest that to save your own time. 

Mr. PoRTERFiELD. Ycs, sir ; but we have got to consider this bill as 
it stands. 

The Librarian. It means every edition published. 

Mr. PoRTERTiELD. It docs not say so, though, and in that respect it 
changes the law as it is now. That is one of the variations. 

As far as these formalities of obtaining copyright are concerned, 
there is only one way of securing strict performance, and that is to 
make the copyright depend on it. I believe that is the only method. 
If a man's copyright does not depend on his doing these things, he 
will not do them. He will not have his type set in the United States ; 
he will not have his title recorded, and he will not have his notice 
of copyright. 

The Chairman. Mr. Porterfield, you have already exceeded your 
time. Have you nearly concluded the statement which you desire to 
make? 

Mr. Porterfield. Yes, sir. I would like to say, Mr. Chairman, a 
few more words here. I do not suppose it is necessary for me to go 
into the question of the period of copyright. That is a question for 
the Congress in its wise discretion. 

The Chairman. It is a question of discretjion. 

Mr. Porterfield. Yes, sir. 

Mr. Webb. In that connection, do you think the period set in this 
bill is too long — ^life and fifty years? 
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Mr. PoRTERFiEiJ). Oh, yes ; I think it is much too long. I think the 
present law gives ample time. 

This bill omits one very important provision, and that is the pro- 
vision of the act of March 3, 1891, in regard to the entry of books con- 
sisting of several volumes. There was formerly some uncertainty as 
to how they ought to be entered. Now, the act of March 3, 1891, con- 
tained a provision that each volume of a book in two or more volumes, 
when such volumes are published separately, and the first one shall 
not have been issued before that act should take elBFect, and each num- 
ber of a periodical should be an independent publication, subject to 
separate copyright. That is a very important provision, and it is 
entirely omitted from this bill. This bill talks about periodicals, and 
all that sort of thing, but does not contain any provision in regad to 
whether you shall copyright them separately or annually, or by vol- 
umes, or how. Presumabl}'^ it is intended to repeal that clause and 
let the law stand as it was before. 

Mr. HiNSHAW. This repealing clause in section 64 

Mr. Currier. Mr. Hinshaw, we have been over that. 

Mr. Hinshaw. Oh, have you ? Excuse me ; all right. 

Mr. PoRTERFiELD. That is cut out. 

Now, the remedial provisions of this bill are very extraordinary, 
and particularly the provision in regard to the venue of suits. It is 
provided that any court [Mr. Porterfield examined the bill.] 

Mr. Currier. Please state your objection. 

Mr. Porterfield. My objection to it is this: That it authorizes suit 
to be brought at any place where an alleged infringing work may 
have been sold. 

Mr. Currier. You need not take any time upon that. We went 
over that and discussed, in an informal way, that question last June, 
and decided that the suit should be brought either where the com- 
plainant or the defendant resided. 

Mr. Legare. Mr, Porterfield, turn to section 7 and give me your 
idea about that word " subsist." For instance, there is some intima- 
tion of including the State reports. What effect will that have on 
State reports of court decisions already copyrighted? 

Mr. Porterfield. I do not think that would have any effect on 
State reports already copyrighted, because it is very well settled that 
the copyright on law reports covers only the ori^nal work done by 
the reporter — ^that is, the syllabi that he has written are protected, 
and any statements of facts he may have made are protected; but 
there is no protection of the opinion, and anybody can reprint those 
opinions. That is the law now. 

Mr. Currier. You would strike out the word " subsist " and put in 
the word " issued," or something of that kind ? 

Mr. BoNYNGE. " Granted," or something of that kind. The use of 
the word " subsist " might seem to imply that if one now exists in 
such a work it should take away the copyright. It says that " no 
copyright shall subsist in any publication." If one is now existing, 
would it have the effect of destroying the copyright to use the word 
"subsist?" 

Mr. Porterfield. I think not, sir. 

Mr. Legare. It looks that way to me — section 7. 

Mr. Porterfield. I think that is a bad word. 

The Chairman. Mr. Porterfield, as I understand it, you are op- 
posed to this bill in its entirety? 
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Mr. PoRTERFiELD. In its present form. There are some provi- 
sions 

The Chairman. You have no amendments to suggest to it? 

Mr. PoRTERFiELD. I have amendments to suggest to the present 
statute. 

The Chairman. Have you a bill that you desire to suggest to the 
committee to take the place of this ? 

Mr. PoRTERFiELD. Yes, sir. 

The Chairman. Have you prepared it? 

Mr. Porterfield. I have it pretty nearly done; I have not com- 
pleted it yet, however. 

The Chairman. How soon will it be completed ? 

Mr. Porterfield. I think I can finish it within a couple of weeks. 

The Chairman. We think that you should present it by a week 
from Monday, at the same time that you present your amendments. 

Mr. PoRi'ERFiELD. You wiU allow a week for that, too? 

The Chairman. A week from next Monday. 

Mr. Porterfield. Yes, sir — well, I will present that. 

The Chairman. Very well. 

Mr. Porterfield. Thank you. 

The Librarian. Does Mr. McKinney desire to be heard at this 
point, before Mr. Steuart speaks? 

Mr. McKinney. I think this time will do as well as any, if it be 
the convenience of the committee. 

The Chairman. How much time do you wish, Mr. McKinney ? 

Mr. McKinney. Very little — ten minutes, perhaps. 

The Chairman. Ten minutes will be given you. 

STATEMENT OF WILLIAM M. McKINNEY, ESQ., OF NOBTHFOBT, 

LONG ISLAND. 

The Chairman. You are connected with the. Edward Thompson 
Coinpany ? 

Mr. McKinney. I represent, Mr. Chairman, the Edward Thomp- 
son Company, law publishers, of which company I am vice-president. 
I also represent that company as one of its counsel in important 
copyright litigations which are now pending, in which the Edward 
Thompson Company is both complainant and defendant; and I 
represent myself as a lawyer, a law writer, and an editor of law 
books. 

Speaking of pending copyright litigation, I desire to call the 
attention of the committee to the fact that there is nothing what- 
ever in this bill disclaiming its application to pending litigation, 
and under the rule of law relating to the interpretation of statutes, 
everything that is remedial in this bill would apply to pending liti- 
gation. Whatever copyright bill is enacted, I am sure the committee 
will agree with me, should contain some clause disclaiming its 
applicability to present litigation, because the rights that riave 
grown up and are in litigation ought to be settled by the law as it 
existed at the- time those rights were claimed, or the violation was 
claimed, and not by a law such as it is proposed now to enact. 

Mr. McGavin. Can a law that is passed now interfere with that? 

Mr. Bonynge. So far as the remedy is concerned. 

Mr. McKinney. Certainly, so far as the remedy goes, this law 
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would be retroactive, arid therefore the remarkable provii^ions con- 
tained in this bill, the astounding provision with regard to the 
impounding of literary property, and its destruction, almost, its 
practical destruction, on a mere claim of infringement, would apply 
to pending litigation. 

I shall not pretend, Mr. Chairman and gentlemen of the com- 
mittee, to review the multitudinous details in which I regard this bill 
as very deficient, because it would be impossible to do that even 
in an argument extending over a day. Mr. Porterfield has covered 
a number of the most important ones in his oral address, and in his 
written brief, I think, handles the details of the subject exceedingly 
well. I recommend the perusal of that brief to the careful con- 
sideration of this committee. I only desire to say, along general 
lines, that it has struck me after very careful study of the bill and 
some years experience in copyright law and in copyright litigation, 
that this committee will make a serious mistake if it attempts to 
build up a copyright law on this bill. I do not believe this bill can 
be made the basis, by excision or inclusion, or by amendment, of a 
just and fair bill, it is uncertain, it is vague, it is verbose, and 
exceedingly voluminous. It unsettles a whole lot of law that has 
^own up and is the accumulation of the copyright learning of our 
judges for many years. We are just beginning to have a body of 
copyright law in this country, and if this bill is passed no copyright 
lawyer can advise a client, and the courts are going to be utterly 
at sea, it seems to me, until years of litigation have in some way 
settled some of the vague provisions of this bill. I sincerely recom- 
mend to the committee not to attempt, even, to build up on this 
structure a change in our copyright law. 

It seems to me that as the copyright of music and the reproduc- 
tion of music by mechanical contrivances is a very important and 
controversial subject, it might be well for the committee to deal 
with that subject in a separate bill — a musical copyright bill, for 
instance, such as just passed Parliament. If it is very important, 
m the discretion of the committee, that our present law relating to 
the importation of foreign books and the international copyright 
matters are not well settled, that might very well receive the atten- 
tion of the committee. But we are going beyond that. We are un- 
settling the whole copyright law of the United States. 'We have an 
attempt here at a copyright code which I can see, from the remarki^ 
here made by the members of the committee, is not understood by 
any of us. How are the courts, how are the publishers, how are 
the members of the bar going to understand it ? 

I wish also to call the attention of the committee and claim its 
serious consideration for the part of the bill (I have not in mind 
the section, and it does not matter) which deals with the jurisdic- 
tion of the courts. I think that none of the learned counsel who 
sit on this committee will say that that is fair or proper, or that it 
could possibly be wise to sustain that remarkable provision. 

In concluding I desire to say that the various remarkable provi- 
sions in this bill relating to the sale of books, to the jurisdiction of 
c6urts, and the impounding of published matter — its destruction, 
almost — to the changing of the method of securing copyright, the 
remarkable provisions relating to notice, which unsettle all the law 
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upon that subject, make it seem to a casual' observer as if there was 
some purpose that we can not divine to be subserved by this bill. 
I do not Know, I do not charge, that there is such a purpose; but 
these provisions are so remarkable that it inclines one to believe that 
there might be some private purpose which none of us can under- 
stand. I thank vou. 

Mr. BoNYNGE. Mr. McKinney, what is your view as to the proper 
life of a copyright ? 

Mr. McKiNNEY. There is so much to be said on both sides of that 
subject, and it is so largely a matter of discretion, that I hardly have 
an opinion. The law as it stands abundantly satisfies me, and it 
satisfies the publishing house which I represent. But if authors 
think it unfair and desire a further extension of time for their copy- 
right, I can not see any reason why they should not have it. 

The Librarian. Mr. Chairman, is it your desire to hear Mr. Steuart 
next ? 
. The Chairman. Mr. Putnam, the committee would like to hear all 
the opponents of the bill. 

The Librarian. In the line of criticism? 

Mr. Pettit. Mr. Chairman, may I suggest one further amendment 
regarding clause g of section 1 ? 

The Librarian. That will be taken up later. 

Mr. Currier. That is to be taken up later. 

Mr. Pettit. I thought this was the appropriate time. 

Mr. Currier. No; we have decided to let section g go over. 

The Librarian. It was, Mr. Chairman, on the supposition that 

" the committee would like to hear any further criticism that may be 

available of the nature of Mr. Porterfield's that I asked Judge 

Walker just now whether he had anything to add of the same kind 

that he offered in June last. He will say for himself. 

Mr. Walker. I have a few points. 

The Chairman. How much time do you wish, Mr. Walker? 

Mr. Walker. I want to speak to the committee in respect mainly 
to the music matter. 

The Chairman. That matter is not at the present time under con- 
sideration. 

Mr. Walker. I understand so ; but Mr. Putnam told the committee 
a few minutes ago that I had some light to throw upon other parts 
of the bill and that this was the proper time to do that. 

The Chairman. Yes. 

Mr. Walker. And if the committee desires to hear me ten min- 
utes will be enough for that purpose. 

The Chairman. Very well; you may be heard for ten minutes, 
until half past 11. 

Mr. Walker. In section 22 of the bill I suggest that an amend- 
ment be made by inserting the words " or legal representatives " 
after the word " assigns " in line 6 of page 16. No argument is 
necessary to indicate the desirability and necessity of that insertion, 
and its omission was probably inadvertent. 

I regret that the copy of the bill I have is not the one I have 
made notes upon, and I will have to rely upon my memory. 

The Chairman. Judge Walker, if you prefer you may submit in 
writing your proposed amendments. 

Mr. Walker. That will be better ; thank you. 
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The Chairman. Have you any other suggestions you wish to 
make? 

Mr. Walker. I wish to speak about the subject of the musical 
branches of the bill. ^ 

The ChairmaiI. That is not at present under consideration. 

Mr. Walker. No ; I understand that. 

The Librarian. I think Mr. Ansley Wilcox, of Buffalo, would 
like to submit ^n amendment and somfe comment which will be ap- 
propriate here, perhaps. 

feTATElttENT OF ANSLEY WILCOX, ESQ., OF BUFFALO, IJ. Y. 

The Chairman. Will you not state your name to the stenogra- 
pher ? 

Mr. Wilcox. Ansley Wilcox. 

The Chairman. What is your profession or business? 

Mr. Wilcox. I am a lawyer, Mr. Chairman. 

The Chairman. And whom do you represent? 

Mr. Wilcox. I am here representing a number of large litho- 
graphic concerns who are united under the name of the Consolidated 
Litnograph Company, and whose business, besides the general produc- 
tiofi of lithographic prints and illustrations and a general printing 
business, is principally that of poster printing — ^printing large 
illustrations. 

The Chairman. How much time do you wish ? 

Mr. WiLcox. A very few minutes, sir. Five or ten minutes will be 
enough for the definite suggestion which I have to make. 

Quite aside from my representative capacity, Mr. Chairman, I 
have become, in attendance upon the conferences and in attendance 
here yesterday and to-day, interested in various features of this bill ; 
and I have some suggestions which I shall venture to make, either 
orally or in writing, which do not specially concern my clients, but 
siiriply grow out of my interest in the subject and my desire to pro- 
mote what I believe to be an admirable effort to improve the condition 
of our law of copyright. 

Ori^nally the clients whom I represent, as manufacturers of litho- 
graphic and other prints, and seeking to improve the conditions of 
that business and to improve and render more artistic the work which 
they put out to the public and persuade the public to buy, were con- 
cerned with the draft of the proposed bill as issued last spring, and 
were not satisfied with the provisions which it contained for the 
protection of their manufactures — prints and engravings. At present 
they are satisfied with sections 4 and 5 of the bill — amply satisfied 
that their products are completely protected. They were anxious 
about that subject because they had recently been parties in a vety 
important litigation in which I was concerned, and in which the court 
of first instance and the circuit court of appeals had held, substan- 
tially, that posters were not copyrightable at all, and threatened to 
imdermine me security of their entire business. That was the case 
of Bleistein v. Donaldson, which I brought for the Courier Company, 
of Buffalo, or for Mr. Bleistein, its president, in the circuit court for 
Kentucky, and in which the judge, instead of assessing our damages 
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as a matter of course, as we' thought he was going to do, threw us out 
of court upon the ground that our posters were not subjects of copy- 
right at all, on the ground that they were not highly artistic and 
original works and did not satisfy his artistic taste. The circuit court 
of appeals affirmed that judgment, and it took an appeal to the United 
States Supreme Court to reverse it. It was reversed there by a 
court divided against itself, by a vote of seven to two. 

Senator Mallory. That is not unusual. [Laughter.] 

Mr. WiLCX)x. Having just been through that experience, we are 
very anxious that no change in the copyright law should undermine 
the copyrightable quality of these posters and prints upon which 
our entire Dusiness depends, and that is sufficiently assured by the 
language of the bill as it stands to-day. 

But our experience in this suit led us to one practical view of the 
matter which would seem to be directly contrary to our own interest, 
and yet which is in our own interest, and also, as I believe, in the in- 
terest of justice. That is connected with the question of damages — 
the liquidated damages which the law, as it stands to-day, allows to 
be recovered in such cases, and which the proposed law undertakes 
to modify. 

Our experience in that case is instructive. I sent a representa- 
tive of my firm to Covington, Ky,, to enforce our remedy, and 
attach or seize a number of piratic prints reproducing some prints 
which we had copyrighted, on which we had three different copy- 
rights. He found there 30,000 copies of these prints, which were 
seized immediately by a process in the nature of replevin. Inci- 
dentally I may say, in connection with the remarks which have been 
made here within the last few minutes with regard to the provisions of 
this bill which permit the impounding of matter of a piratical charac- 
ter infringing copyrights, that the present law permits that, and did 
permit it in the case I speak of. We absolutely seized, by replevin, 
30,000 copies of infringing prints ; and the penalty fixed by the present 
law is $1 a copy, or $30,000. I believe that the reason why we failed 
to succeed in that case in the court of first instance was that our 
penalty was so large, and that if we had had a penalty of a smaller 
amount the judge would have looked at the thing in a different man- 
ner, and might have been willing to have found that we were pro- 
tected by the copyright law if we had not been protected to such an 
extravagant extent. The damages, of course, were altogether incom- 
mensurate with any suffering which we had endured or with any 
profit which our opponent had derived from the practice. 

It was in view of that experience that the suggestion was made last 
spring that the penalty should be cut down to a maximum not ex- 
ceeding $5,000, and that there should always be a minimum penalty 
of some kind, which has been put into the bill as now before you at 
$250, so as to afford at least some compensation to a party who 
has to sue an infringer in another jurisdiction — that something 
should be given to him even if he seizes only one or two copies oi 
an infringing print or publication of any kind; and that he should 
never be allowed damages which would frighten the judge or frighten 
the jury into trying to defeat the law, wiich is substantially what 
happened, I think, in our case. 
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Senator Mallory. May I ask you a question before you go oH ? 

Mr. Wilcox. Yes, sir. 

Senator Mallory. Is it your experience that the present law per- 
mits a i)arty whose copyright has been infringed to take possession 
of the pirate's articles oi pursuing his occupation ? 

Mr. Wilcox. There is distinct confusion in the law, as I under- 
stand it, and in the rulings of the courts upon that subject to-day. 
I have been asked since I came down here by lawyers from other 
jurisdictions how the present law is enforced, and whether the new 
law should not contain more explicit provisions as to how the in- 
fringing articles should be impounded. 

I think it should, Mr. Chairman and gentlemen. I think the law 
should state distinctly in what way and by what process the act of 
the court in impounding the articles which are claimed to violate 
the law should be enforced — whether it should be by replevin or by 
attachment or by some special process. My experience in that case 
was that the remedy by replevin worked in our instance, but it 
was a matter for very serious thought with us as to how we should 
go about exercising the remedy which the law gave us in gen- 
eral terms to seize the infringing articles. We did not know, 
and we had to reason it out by a study of the common-law jurisdic- 
tion of the courts in Kentucky and their remedy by replevin. We 
came to the conclusion that that was the nearest process that we 
could find, and we proceeded by an action in the nature of replevin 
at common law, and gave a bond and replevied the infringing 
prints, and got the marshal 

Mr. Currier. Did the court hold that you should do that, or did 
it pass on that point? 

Mr. Wilcox. That particular question was not raised, sir; but 
they raised every question that they possibly could, and I think 
they were satisfied that it was the proper remedy • in Kentucky. 
But I am advised that that particular remedy has been denied in 
other jurisdictions, and that there is confusion in the law as it now 
stands. If so, I think the new law should state how the impounding 
process should be made effective and just exactly what remedy the 
court will allow parties to use. 

The Chairman. Have you an amendment which you wish to sug- 
gest? 

Mr. Wilcox. In that particular, sir, I have not. The amendment 
T propose to offer is in respect to the phraseology used in section 23, 
in subdivision b of the bill, in respect of the measure of damages. I 
had hoped to have a chance to talk to Mr. Steuart and the gentlemen 
who were responsible for drafting the bill, in advance, and to sub- 
mit this to them and find out their reasons for the phraseology 
which they have used, but I have not been able to do it, and there- 
fore I submit this now to the committee for consideration by the 
committee and others: 

Substitute for the last half of subdivision b, beginning in line 12 
with the words " or in lieu thereof." As to the first part of sub- 
division b, Mr. Chairman, I would like to say that I have heard it 
severely criticised, and I do not join in any of the criticisms upon 
it, except to say that ordinarily, in my experience, it will be inef- 
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fectual anyhow. So far as I have been able to observe, it is very 
seldom possible for the people who claim an infringement of copy- 
right either to prove any very large or very mateHal damages on 
their part or to prove any considerable profits on the part of the 
other party. And I think that that remedy, that portion of the 
remedy by way of damages, will very seldom be available, and that 
the statute ought to provide liquidated damages, or it will be inef- 
fectual; and that the liquidated-damage provision should be made 
definite and explicit and at the same time so reasonable that it will 
not frighten either a court or a jury in the other direction, as I have 
said before. 

In that view I propose to substitute this for the last six lines of that 
subdivision as it stands : 

Or in lieu of such damages and profits the plaintiff may elect to claim and 
thereupon may recover as liquidated damages, and not as a penalty, an amount 
to be assessed as hereinafter sta$ed, but such damages shall not in any case be 
less than $250 nor more than $5,000, except that where a wilful or intentional 
infringement is found the court, in its discretion, may double or treble the liqui- 
dated damages, even though this may raise the amount abov^ $5,000. 

And then following that, Mr. Chairman, in subdivisions 1, 2, 3, 
and 4, where the different amounts are stated, and where in each case 
occur the words " not less than," I would strike out the words " not 
less than," so as to make the amounts definite, distinctly liquidated 
damages. In each of those subdivisions it now reads that the dam- 
ages shall be not less than $10, not less than $50, not less than $100, 
and so on. 

The Chairman. You can make it a sum absolute ? 

Mr. Wilcox. A sum absolute as liquidated damages, as what we 
lawyers understand to be liquidated damages, with a maximum of 
$5,000 and a minimum of $250 — ^liquidated damages between those 
sums, but with the power on the part of the court to double or treble 
the damages in case of a willful and intentional violation of the law. 

Senator Mallory. Do you mean by that that the judge may, on 
his own motion, raise the amount of damages ? 

Mr. Wilcox. On motion of the parties, I assume, not on his own 
motion, the judge may double or treble the damages. 

Senator Mallory. Do you take that matter away from the jury? 

Mr. Wilcox. No, if the jury has assessed damages. 

Senator Mallory. If the jury has assessed damages, say, at $500, 
you say the court 

Mr. Wilcox. The court may, upon motion, upon a finding of wilful 
wrongdoing — that question could be submitted to the jury as a special 
question, whether or not the infringement was willful and intentional. 

Senator Mallory. The point I want to get at is whether the use of 
the word " court " there does not confine it to the judge as to increas- 
ing the d-amages ? 

Mr. Wilcox. I suppose, sir, that the ordinary practice is — ^it is 
with us in the State of New York — that where double or treble dam- 
ages are provided for, the jury finds single damages, and the court 
may double or treble them. 

Senator Mallory. The court may fix the doubled or trebled dam- 
ages? 
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Mr. Wilcox. That is the practice with us in the case of willful 
wrong, and I am following m this suggestion the practice which is 
quite familiar with us in our State practice in New York (and I sup- 
posed it was generally familiar to the bar), in having the jury assess 
ordinary damages, either, in the actual amount or on the basis of 
liquidated damages, and having the court double or treble the dam- 
ages in case of willful wrong-doing, by way of smart money or addi- 
tional compensation. 

The Chairman. The jury finds the fact of willfulness? 

Mr. Wilcox. I think that question should always be submitted to 
the jury as a special question, and let them find whether it was willful 
or otherwise. 

Mr. Chairman, by way of comment on the section as it stands 
to-day I confess that I can not understand it. I have studied it 
and puzzled over it, and I do not know what its effect would be. It 
reads " or in lieu of actual damages and profits." I do not like the 
use of the word " actual " there, because liquidated damages are sup- 
posed to be actual damages, too — ^" or in lieu of actual damages and 
profits, such damages as to the court shall appear just." That ap- 
pears to contemplate that the court shall assess the damages, which is 
contrary to my idea of the ordinary practice. I do not know pre- 
cisely what the gentlemen who put that language in there 'meant by 
it — ^'^ to be assessed upon the following basis." Then come the maxi- 
mum limit of $5,000 and the minimum of $250 ; and then, when the 
basis comes to be set forth in each case, it says " not less than $10," 
thus imposing on the court a minimum amount with no maximum' 
amount at all except the general maximum of $5,000, and leaving 
the court to assess tne damages. 

Now, frankly, I do not know, after some considerable study that 1 
have given to the bill, just how that system would work out. And 
I have attempted to substitute for it a system which is more compre- 
hensible, to my mind as a lawyer, and which I think would work 
justice to the complainant (and so far as I am here in a representative 
capacity, I am representing persons who expect, if at all, to be com- 
plainants in such lawsuits), and yet which would be so far from 
unjust to possible defendants that we would find our remedy effica- 
cious, and not be misled by it as we were in the other suit that I 
spoke of. 

Mr. Currier. Can you suggest any modification of paragraph c 
and paragraph b of that section, as to the impounding? 

Mr. Wilcox. I have made the suggestion already, Mr. Chairman. 

Mr. Currier. Those are rather drastic provisions, are they not? 

Mr. Wilcox. I do not think that is drastic at all. I do not think 
it is any more drastic than the present law ; certainly not any more 
drastic than the present law was in our case. We ^ve a bond of 
$250, upon which we seized 30,000 copies of infrin^ng prints, and 
put a stop absolutely to the defendants sale or distribution of those 
copies at that moment. Of course we were liable on our bond, and 
they had the ordinary remedy to move to increase the bond, which 
they did not do in that case. 

Mr. BoNYNGB. Is there any provision in this bill for giving bonds 
when these goods are impounded ? 

Mr. Wilcox. None whatever, sir; neither is there in the present 

CH— 06 10 
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law. We had to work out that remedy by replevin, out of our own 
heads. The present law is wholly vague and indefinite upon that 
subject. 

Mr. BoNYNGE. We are attempting to model a new law now, and we 
do not want to leave it vague and indefinite. 

Mr. Wilcox. I agree with you entirely, sir ; and I suggested before 
that in connection with the provisions of the new law for seizing 
and impounding ^oods or infringing articles you should be quite 
definite and explicit in stating the remedy, and then perhaps should 
leave it to the courts to make their own rules as to how that remedy 
should be exercised. If you mean that it should be done by replevin, 
I think you should say ao ; or if you mean that it should be done by 
attachment, I think you should say so; or if you mean that it should 
be done by a direct impounding order of the court, which is the only 
other remedy that I can conceive of, I think you should say so, and 
authorize the court to make rules for giving eflfect to that remedy 
and to require security and otherwise to protect an innocent defend- 
ant from a vicious attack. 
Mr. Leoare. Which do you think is the most feasible? 
Mr. Wilcox. I think replevin is the best known and the most gen- 
erally applicable remedy. 

Mr. Currier. Would you cause the destruction of all the machin- 
ery used to reproduce ? 
Mr. Wilcox. Would 1 do so, sir? 
Mr. Currier. Yes. 

Mr. Wilcox. I think it would be a very hazardous thing for a 
plaintilBF to destroy machinery. 

Mr. Cuio^ier. Machinery that might be used for some other pur- 
pose? 

Mr. Wilcox. I think it would be very hazardous. I would not do 
that at all. 

Mr. Currier. Would you leave that paragraph, then, as it now 
reads? 
Mr. BoNYNGE. That would be paragraph 28, subdivision d? 
Mr. Currier. Subdivision d. 

Mr. Wiloox. I certainly would not leave the remedy in such shape 
that it could be abused. I think that would not be a veir dangerous 
remedy, because a defendant whose machinery was seized would cer- 
tainly go into court immediately and ask for a bond that would in- 
demnify him completely for the value of that machinery — ^his print- 
ing presses and other machinery, and even the plates, which can be 
melted down and used over again, or lithographic stones, which, 
after an infringing print has once been put upon them, can be erased 
in a very few minutes and the value oi the stone restored. To de- 
stroy articles of that kind would be barbarous, I think, and this 
clause in reference to destruction certainly was not intended to ac- 
complish that; and I do not think it would in practice, because the 
defendant would protect himself. 

Mr. Currier. I think it would be helpful to the committee if you 
would formulate an amendment carrying out your idea as to how 
the remedy should be provided. 

Mr. Wilcox. I started to do that, sir, and then it seemed to me 
this morning in looking at it that it was doubtful whether that 
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amendment should not be made in a subsequent section which pro- 
vides more explicitly for the impounding process. I think that is 
the place where it should come rather than here— perhaps with some 
slight amendment to that portion of section 23. I' shall be glad to do 
that, however, and will try to do it before I go away to-day. 

I am goinff to submit, Mr. Chairman, in addition — this is not in 
the line of the remarks I have been making — a draft of an amend- 
ment to section 1 which will answer, I think, a good many of the 
objections which have been made to that section and which, to my 
mind, will very greatly improve it. But I will not take up time by 
discussing that now, although I shall be very glad to discuss it, 
either publicly or privately, with some of the gentlemen of the 
committee later. 

In answer to a question which the chairman of the House commit- 
tee asked of several gentlemen yesterday, as to whether they would 
object to striking out from section 1, subdivision b, relating to sell- 
ing, distributing, exhibiting, etc., I would like to say that to strike 
out subdivision b would cut the vitals out of the entire bill, and that 
that would be a fatal step to take without providing some substitute 
for it. I say that because that is the section which embodies more of 
the meat of the copyright law than any other one clause in the bill. 
It can not be stricken out, but it plainly is susceptible of miscon- 
struction; and I think that misconstruction can be obviated by an 
explanatory clause added at the end of it, permitting any person who 
has become lawfully the owner of a copyrighted article to use it just 
as he can use it to-day, either by selling it or by distributing it or 
by exhibiting it or by doing anything with that particular article 
which he owns which he can do under the law as it stands to-day. 
I am sure there was no intention to limit that use, and that can be so 
stated in a single proviso at the end of that secjfion. 

But besides that I think that subdivision a and subdivision h as 
they stand in that section to-day, taken in connection with one 
another, are confusing and that the two should be taken up and 
worked in together, and that the line at the head of subdivision a 
" for the purposes set forth in subsection b hereof " is whoUj'' unnec- 
essary and misleading and should be stricken out entirely. And I 
will submit an amendment embodying those items. 

The Librarian. Mr. Wilcox, will you communicate to us some 
general impressions of the bill as you see it? You have criticised 
certain particular sections, but you have also examined the bill 
as a whole? 

Mr. Wilcox. I have. I have been trying to be brief in my re- 
marks. I fear I have exceeded the time I stated. 

The Chairman. That is all right. 

Mr. Wnxox. But I want to say on behalf of the clients I repre- 
sent — I think I did say it — and on behalf of myself as a lawyer, 
as having studied the bill, that I consider the general framework of 
the bill excellent. I entirely disagree with the gentlemen who say 
that the bill is not well conceived and in general well worked out. 
While I do think that it needs amendment in some particulars that 
I have mentioned and possibly in others^ and while I am impressed 
with some of Mr. Porterfield's suggestions that in other respects 
the bill may need amendment, I think you have an admirable frame- 
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work to work upon, and that you should now go ahead and pre- 
serve the very carefully constructed framework of this bill and im- 
prove it and make it a model copyright law. 

(Mr, Wilcox later submitted his proposed amendment to section 1, 
above referred to, as follows :) ^ 

That the copyright secured by this act shall include the sole and exclusive 
right— 

(a) To make any copy of any work or material part thereof the subject of 
copyright under the provisions of this act, or to make any abridgment, adapta- 
tion, variation, or rearrangement thereof. 

This subsection shall include translations into another language or dialect of 
any work which is capable thereof. 

(b) To sell, distribute, exhibit, or let for hire, or offer or keep for sale, dis- 
tribution, exhibition, or hire, any copy of any such work, or any abridgment, 
adaptation, variation, or rearrangement theeof : Provided, That this subsection 
shall not be deemed to prohibit anyone who has lawfully become the owner of 
a copy or copies of such work, from selling, distributing, exhibiting, or letting for 
hire such copy or copies. 

(c), (d), (e), (f), and (g) not changed. Omit (h), included in (a). 

The Librarian. Mr. Alfred Lucking asks not exceeding six 
minutes, Mr. Chairman, to suggest a criticism. Mr. Lucking is from 
Detroit, and represents the directory publishers particularly, I 
believe. 

Mr. Lucking. Yes, sir ; entirely. 

STATEMENT OF ALFRED LUCKING, ESQ., OF DETBOIT, MlCH. 

Mr. Lucking. Mr. Chairman and gentlemen of the committee, I 
know how precious your time is, and I will not take over six or seven 
minutes at the outside. 

The Chairman. Whom do you represent, Mr. Lucking? 

Mr. Lucking. I represent the American Association of Directory 
Publishers of the United States. 

The Chairman. Are you here to protest against or object to any 
provisions of this bill ? 

Mr. Lucking. I desire to protest against the elimination of some 
provisions which it has been suggested to eliminate, and in general to 
pronounce a confirmatory and satisfactory word with regard to the 
bill, and to direct your attention particularly to two sections, not tak- 
ing more, as I say, than six or seven minutes at the outside. 

Mr. BoNYNGE. I understand that your association, then, is satisfied 
with the bill as an entirety ? 

Mr. Lucking. As a whole; and even without amendment they 
would ratify it; There are minor criticisms which I will not stop to 
refer to. 

As I say, they are in the main satisfied with this bill and would be 
glad to accept it as a large improvement over the present law. We 
are eminently satisfied with it so far as it fixes rights and appoints 
methods of securing those rights. In the matter of remedies for in- 
fringements the proposed act is a decided advance and will be of 
great help in preserving our rights, chiefly on account of section 25 — 
the misdemeanor section. 

I desire, at the instruction of the American Association of Direc- 
tory Publishers of the United States, to express their dissatisfaction 
with section 13, but to say that they yield their objections for the 

>neral good. 
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There were other expeditious remedies which they urged upon the 
authors of the bill — practical and useful ones, as they believied — ^but 
failing them, they still express satisfaction with the work as a whole. 

The chief source of their contentment arises from section 25, that 
which makes willful and deliberate theft of their property a mis- 
demeanor. I want to urge with all the force and strength of their 
united body the retention of this provision. To take out this would 
not only remove the backbone of the measure, but take the heart out 
of them. They have been robbed and cheated and swindled by irre- 
sponsible fly-by-night concerns, which have copied their works 
which cost them many thousands of dollars to compile, reaped their 
profits, and then have given them the laugh because of the utter 
futility of " suing a beggar and catching a louse." 

The honest man need not fear section 25, and we want the dishon- 
est ones decidedly to do so. Now, its chief value, gentlemen, will be 
preventive. Dramatic copyrights have been protected by such a 
claus? since, I think, the year 1897. Mr. Bronson Howard declared 
before the March conference that whereas before the atjt of 1897 
dramatic piracy was a constant and everyday practice, there had 
been no occasion, except in one trivial instance, to invoke the crim- 
inal law since it was passed. The fact of its existence upon the stat- 
ute book had been sufficient to deter all infringements. Is this not 
a splendid testimonial to the efficacy of such a provision and complete 
proof that no harm can come of it? 

I sincerely hope that there is no serious thought of eliminating that 
provision. It is the chief source of our indorsement of this bill. 

Now, just a word with regard to section 32, Mr. Chairman. 

I heard what the chairman said with respect to that section — ^the 
question of the venue of the action or suit. Now, by the instructions 
of my clients, I can say that thev indorse the principle of paragraph 
2 of section 32 — that is, with reference to the venue of the action. I 
noted what the chairman said, that some decision had been arrived 
at with regard to that. I trust it will be reconsidered somewhat. 

My clients indorse the principles of section 32, paragraph 2; that 
is, that the defendant should be suable where he issues an edition of a 
directory. He may do a considerable business in a city and never be 
there personally. He should be reachable there for all consequences 
of that business. The suit should not be limited to the place where he 
lives or may be found. But on the other hand, to drag a defendant 
thousands of miles to defend a suit simply because a single copy of 
the book is sold there would be a gross abuse of power. We agree to 
that. We in a measure indorse the suggestion of Judge Walker as a 
compromise, which is contained on page 114 of the circular or book 
put out by the library, entitled "Amendments Proposed to the Copy- 
right Bill." I will not stop to argue it before you, but I want to read 
you a notation made by Mr. Bates, of the Trow Directory Publishing 
Company, of New York City, secretary of this association, which he 
made in pencil upon this memorandum. He says : 

Example : John Brown, of St. Louis, Mo., goes to New York with a deliberate 
intention of Infringing the copyright of the New York City Directory. When the 
attempt to serve Brown is made it is found that he has not a permanent office 
in New York and resides in St. Lduis. Now, if the New York copyright pro- 
prietor is not permitted to commence action in New York, he is compelled, at 
great expense, to bring suit in St.Loui^ or be debarred from redress. 
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I understand, of course, that that is not exactly correct; but I read 
that to you merely as a suggestion. I understood the chairman to say 
the idea was to allow the suit to be begun where the complainant lives. 
But that will not reach our case. For instance, R. L. Polk & Co., 
of the city of Detroit, publish directories in 70 or 80 different 
cities, extending from Washington and Baltimore to Seattle and even 
to Honolulu, and in some cities where personally the members of the 
firm probably never go. On the other hand, others residing, for 
instance^ in New Orleans, may publish or attempt to publish in those 
same cities where they seldom or never appear. 

The Chairman. Where can you safely and justly draw the line? 

Mr. Lucking. I recognize that it is a very serious matter, and that 
section 32, as drawn, is not as it ought to be at all. It seems to me, 
as I said, that Judge Walker's suggestion there offers a possible solu- 
tion, although it is too limited for our purposes. He says or suggests : 

Actions arising under this act may be instituted in the district of which the 
defendant Is an inhabitant, or in the district where his violation of any pro- 
vision of this act has occurred, and wherein the defendant has a regular and 
established place of business. 

The words I would criticise there are the adjectives " regular " and 
"established." If he has an agent there it should be somewhat 
broader. 

Mr. Campbell. May I ask you a question ? 

Mr. Lucking. Yes, sir. 

Mr. Campbell. Suppose you desire, and it might possibly be neces- 
sary, to invoke the impounding or replevin process. Now, your de- 
fendant might not reside there at all, and yet the work might be done 
there. 

Mr. Lucking. Yes, sir. 

Mr. Campbell. How could you do it successfully in the progress 
of your suit if you limit your action entirely to the place where the 
plaintiff or defendant resides? 

Mr. Lucking. As I have said, I do not think it ought to be done. 
Of course if there is an edition — — 

Mr. Campbell. Does Judge Walker's amendment meet such a 
situation ? 

Mr. Lucking. Perhaps not wholly. No; I do not think it does; 
but allow me to say this with regard to that : Of course if there is an 
edition of a work, say, 30,000 posters, in a city, somebody will be in 
charge of those posters and could be made a defendant, even though 
he were not the real owner, and that infringement would be reachable. 
But where a directory, for instance — and of course my remarks are 
largely directed from that point of view — is issued in a city the party 
himself should be suable there, not merely his clerks and servants, 
but he should be suable there, and the courts should have jurisdiction 
to reach him for all the consequences of a suit, including everything 
which follows in case of personal service, it seems to me. And if it 
will be of any help to this committee, I would be glad to frame such 
amendments as I think might reach the case, having in mind as far 
as may be all cases. 

The Chairman. We should be very glad to have you do so. 

Mr. Hinshaw. It would be necessary for you to have service upon 
some individual, however, would it not ? 
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Mr. Lucking. Truly ; but that might be done by serving an agent 
or the person in charge of the place of business. 

Mr. Chaney. Then if you were to add " regular and established 
place of business " the word " agent " would fit your idea ? 

Mr. Lucking. Possibly, though " regular and established " might 
open a large field of contention as to what was a regular and estab- 
lished place of business. 

Mr. boNYNGE. Even the word " agent " might do so. The question 
might arise, " What constitutes an agent? " 

Mr. Lucking. Yes; so it might. It does now. There are many 
statutes allowing service upon agents and many disputes as to 
whether a, person is an agent or not. 

Thank you very much, Mr. Chairman. 

The Librarian. Mr. David C. Harrin^on, of Scranton, asks not 
exceeding three minutes, Mr. Chairman, mtending to submit a state- 
ment in writing. He just wishes to explain what it is to be. 

STATEMENT OF DAVID C. HABBINGTON, ESQ., OF SGBANTON, PA. 

Mr. Harrington. Mr. Chairman and gentlemen of the committee, 
I hardly intended to make any remarks when I came here, but I 
wish to call attention 

The Librarian. Will you state what your interest is? You are 
at the head of the International Correspondence Schools ? 

Mr. Harrington. The company that I represent is the Interna- 
tional Text-Book Company, proprietors of the International Cor- 
respondence Schools, of Scranton, Pa., giving instruction all over 
the world by means of correspondence through the mails. Since 
they have been in business, in tne last fifteen years, they have enrolled 
over 940,000 students. They perhaps correct eighty to ninety thou- 
sand papers a month of the students who send in their lessons for 
correction. In preparing those papers they go to great expense, and 
they are published in pamphlet form first, in small pamphlets, the 
size of a book, perhaps not larger than that [indicating]. Thejr are 
sent out to the students to use, and then new sections, other sections, 
are sent out to them. Then they are subsequently bound in volumes, 
and some sets have five or six to ten volumes making a set. 

What I wish to call attention to first is that you should frame 
this act so that in the filing of the copies of these sections of the 
instruction papers as they come out at different dates there should 
be nothing kft open, but it should be definite and fixed with regard 
to it. It IS in one respect like publishing a series of articles through 
a magazine. You can copyright each article in the magazine and 
then publish them in a book afterwards. 

The next point is with regard to the notice of copyright. Here is 
one that is published and copyrighted; the copies are filed here in 
the office at different dates. I^^had a contest in New York in which 
the question arose, " When you ffet out a new edition, what notice 
of copyright must you, give ? " And I finally sustained the position 
that if you gave the original notice of copyright that was sufficient. 
But still it IS an open question, and you will see in our publications 
that we put in as many different dates as there are dates when there 
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were papers filed here. That should be made clear, that we are right 
in that. 

The third question is with regard to the question of damages. If 
anyone could take our books, which we have prepared at an expense of 
fifteen or twenty or twenty-five or fifty thousand dollars to get up 
the different courses, and rewrite them to make them clear, so as to 
give a student just the information he wants in his particular line 
of business — why, if he only had to pay $5,000 the measure of dam- 
ages would be entirely insumcient. 

Next, with regard to the impounding, etc. In Pennsylvania our 
practice is that if equity once acquires jurisdiction it has it for every 
purpose ; and I would give the courts of equity, in matters involving 
the question of copyright, equitable jurisdiction to include all the 
questions, so that they may issue an order to impound anything they 
want and hold it pending the litigation, or do whatever might grow 
out of it, so as to avoid a multiplicity of suits. 

Thanking you for giving me the little time that you have, I should 
like to write and submit to you some thoughts in regard to this subject. 

The Chairman. How soon will you do that? 

Mr. Harrington. I shall try to do it within the next day or two. 
I have got to go to St. Louis from here on some business, and shall 
not have an opportunity to get it to you within a week unless I do it 
while I am here. 

The Chairman. Very well. 

Mr. Harrington. So I will try and give you my ideas a little more 
explicitly before I leave. I thank you for your attention. 

International Correspondence Schools, 

WusMngton, D. C, December 8, 1906. 
Hon. Alfred B. Kittredge, 

Chairman Senate Committee on Patents^ and 

Hon. Frank D. Currier, 

Chairman House Committee on Patents. 

Sirs : The International Textbook Company was incorporated to do a print- 
ing and publishing business in 1890, the object being to give instruction by 
correspondence through the mail. For years it used the name " International 
Correspondence Schools " as a trade name. In 1901 it obtained a charter for 
it and owns all the stock and manages it Its object is to give technical edu- 
cation in the mechanical engineering, electrical engineering, mining, and all the 
different branches taught in technical schools and colleges. It prepares its 
books for the use of its students to give them all subjects necessary for them 
to know in their particular course, trade, or business and 'to leave out every- 
thing that is not necessary for them to study and as times change and there are 
new improvements and new inventions; it writes and rewrites its books for 
the use of students so as to keep them up to the very latest date possible, and 
this requires the getting out of new editions, altering and revising them ns 
occasion requires. 'They are published in the first instance in pamphlet form 
with paper covers, and, taking for example its arithmetic, which is now in its 
seventh edition and contains 120 pages, it is divided into sections of about 24 
pages each. These originally were copyrighted separately. They are also 
bound together, and its volume of mathematics includes: Arithmetic, 120 
pages; algebra, 116 pages; logarithms, 20 pages; geometry and trigonometry, 
75 pages, with questions and answers about each of the different sections. The 
sets of books in the different courses vary from two to ten. 

It is therefore desirable, first, that the act of Congress should state specific- 
ally the method or manner in which the composite • book or one published in 
several sections shall be copyrighted and how it required that copies of the same 
shall be filed in the office of the Librarian of Congress. The book to which I 
just. referred is entitled " Mathematics,'* and it has all of the different subjects 
contained in it as above stated. On the title page it is called " I. C. S. Reference 
Library — A series of text-books prepared for the students of the International 
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Correspondence Schools, and containing in permanent form the instruction 
papers, examinations questions, and keys used in their various courses. Arith- 
metic, elements of algebra, logarithms, geometry, and trigonometry. Scranton, 
International Text-Book Company." 

As above stated, it is therefore desirable to have the information with regard 
to the. filing of the two copies and the title-page be specifically stated, so that 
there may be no mistake about it. 

Second, with regard to the notice of copyright. The bound volume in question 
to which I am now referring has been republished five times, and consequently 
has on the page next to the title-page a notice of copyright in 1897, 1898, 3899, 
3904, and 1905. The arithmetic has been copyrighted in sections seven times, 
and this is also printed on the second page ; algebra, eight times ; logarithms, two 
times; geometry and trigonometry, seven times, and the keys to the different 
parts, five times. 

The question has arisen in the company's business in which other parties have 
copied from its copyrighted instruction papers and books. At first it only put 
on the second e<litJon the date of the last copyright, and the parties who were 
sued for infringing on the copyright made the claim that by reason of the omis- 
sion of the date of the first copyright that it been me public property. Some of 
the text-books on copyrights state that if all the dates are not put in it is lost, 
and the copyright privilege is lost and that the book becomes public property 
as to all but the additions and alterations. In one case in New Yorlv I succeeded 
in sustaining our contention that one notice was sufficient, relying upon the case 
of Lawrence v, Dana. I suggest, however, that it would be advisable, perhaps, to 
stiite in the notice ol copyright that no date of copyright need appear and that 
the publishing of revised editions with alterations, corrections, and additions to 
it and giving the notice of copyright by the name of Copr. or ** C." inclosed 
within a circle followed by the name of author or copyright proprietor as regis- 
tered in the Copyright Office will be sufficient notice to maintain the copyright 
property not only in the revised book, but in the original book or books of which 
it is a revised copy. 

Third, as to damages, section 23. The limiting of the damages to $5,000 may 
be entirely inadequate. The International Text-Book Company expends thou- 
sands of dollars in preparing and writing its books. These books which are 
furnished to students in bound form are loaned to them, and they are useful 
to the company in its business, and they wish to restrict the use of them to its 
students, so as to get other students to take courses and pay for the instruction. 
If other persons can reprint the books and give instruction by correspondence 
to people, no one would write and prepare a book, but all he would have to do 
would be to pay $5,000 for the use of a book that has cost another party 
$25,000 to prepare, and the limiting of the amount of damages recoverable to 
$5,000 is entirely inadequate. I would suggest, therefore, that the maximum 
amount of damages be stricken out of the act and that the publishing party be 
permitted to recover the actual damages which he can prove he has sustained 
upon the trial of any particular case. 

Lastly, as to the jurisdiction of the courts and the form of action to obtain 
possession of copies of copyrighted books which a defendant is wrongfully 
reproducing and selling. In equity all the remedies to which he may be entitled 
to under the act should be obtained in one action in equity. Courts of equity 
have jurisdiction for the purpose of preventing a multiplicity of actions and 
giving relief In every case as may do justice. In Pennsylvania the ruling is 
well settled that if the court of equity obtains jurisdiction over the subject- 
matter in any case it may go to the extent of entering any decree in the case 
which It may bie required, although if the jurisdiction of the court of equity 
had not been obtained in the first place to obtain relief for damages the plain- 
tiff might be relegated to an action at law for damages. As, for instance, if 
he applies for specific performance of contract to compel the defendant to make 
a conveyance of real estate, and before the suit is commenced the defendant 
has conveyed the property to another without notice, so that at the end of the 
suit he can convey it because another party has obtained rights without notice, 
the courts will ascertain the damages which the plaintiff has sustained and 
give a decree for the amount in damages. It may be a saving of litigation If 
this jurisdiction is given the court and to have it specifically stated in the bill. 
Respectfully, 

David C. Habbinoton, 
Attorney for International Text-Book Company, 
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The Librarian. I know of no reason, Mr. Chairman, why Mr. 
Steuart should not be heard now. 

The Chairman. We shall be glad to hear him. 

The Librarian. May I state, for the information of the committee, 
that the two advisory committees of the bar association, who were 
represented at the conferiences, were one of the American Bar Associ- 
ation, consisting of Mr. Arthur Steuart, Mr. Edmund Wetmore, of 
New York, and Mr. Frank F. Reed, of Chicago ; the other was of 
the New York Bar Association, headed by Mr. Paul Fuller, the head 
of the firm of Coudert Brothers, and consisting, besides him, of Mr. 
William G. Choate, Mr. John E. Parsons, Mr. John L. Cadwalader, 
Mr. Edmund Wetmore, Mr. Henry Galbraith Ward, and Mr. Arthur 
H. Masten. Mr. Steuart is a representative of the committee of the 
American Bar Association. 

Mr. Steuart. Mr. Chairman, may I ask how long the committee 
desires to sit? 

The Chairman. We will sit until 1 o'clock, at least. 

Mr. Steuart. Very well. 

The Chairman. How much time do you desire, Mr. Steuart? 

Mr. Steuart. I think that unless the time flies faster than I think 
I can finish in half an hour. 

The Chairman. Very well. 

Mr. Steuart. But one never knows exactly how much time is going 
to be consumed when one begins to talk. 

STATEMENT OF ABTHXJB STEUABT, ESQ., OF BALTIMOBE, MD. 

Mr. Steuart. It is not necessary, of course, to call the attention of 
these committees to the procedure which has brought forth this 
effort. There was a very general demand among the producers of 
copyrightable matter in the United States for some improvement of 
the copyright laws. That demand has been felt by the Librarian and 
others who have been interested in the subject; and it has resulted in 
the holding of three conferences of all those who were interested in the 
production of copyrightable matter, with a view of trying to learn 
what it was that they wanted, and what defects they thought existed 
in the law as it stands to-day. 

The conferences were held under the admirable guidance and direc- 
tion of the Librarian, and everybody who was interested in produc- 
ing copyrightable matter was asked to state in his own way, in the 
fullest possible manner, what it was that he would like to have; 
what kind of protection he needed; how far the existing law falls 
short of giving him the protection he wants. What they said makes 
many volumes, and if it were all here before you I am sure you would 
all get tired. But it has been the effort of some of us to formulate 
out of that great mass of material a bill which would accomplish the 
desired results ; and the bill which is here is the result of that effort. 

It has been the work of many minds. It contains some incon- 
gruities, and I have no doubt that in many respects it is illogicaL 
But it is an attempt to get into one bill all that copyright proprie- 
tors desired to cover. It may attempt too much. That is for the 
committee to say. All that those who were responsible for the draft- 
ing of the bill could do was to put into it everything that was 
thought desirable and leave it for the committee to sift and to M^eed 
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after hearing the criticisms which it was sure to receive from 
sources that were more or less adverse. 

With reference to the general questions, there are a few problems 
which were presented to us at the very be^nning. One was the 
constitutional provision, the necessity for livmg within certain nar- 
row lines. Many of those who were interested in producing intel- 
lectual property desired a good many things to be protected. They 
wanted to get outside of the limitations of the copyright law and 
get into the field or the territory of the patent law. It was neces- 
sary, therefore, to remember at the very outset that nothing could be 
done and nothing could be constitutional which was not within the 
strict provisions of the Constitution and the language contained 
therein, and that no form of matter could be protected under the 
Constitution which was not in some sense, a writing, as that word has 
been interpreted by the courts. 

The question as to what is a writing is a very difficult problem, 
and a problem which this committee must consider, and which we 
have attempted to consider, in view of the cases which have been 
decided. The rights of authors, however, in their intellectual prop- 
erty, in the creations and products which they make, are abso- 
lute rights of property, and that is the fundamental basis upon which 
I desire this committee to rest its investigations. 

The right of property which exists by virtue of creation in the 
writings of an author is a right of property which is just as abso- 
lute as any right which exists or is secured by the Constitution of 
the United States. Now, it is perfectly true that under the existing 
law a man who publishes his writing without having resorte^ to the 
statutory method of securing his title thereby dedicates his property 
to the public, and loses his property right. But Congress has pro- 
vided a method by which he may crystallize his property for a lim- 
ited period of time in accordance with the provisions of the Con- 
stitution; and when he has resorted to those statutory requirements, 
.and has done that which the Congress has said to him he must do, his 
right of property in the creation of his own brain is absolute, com- 
plete, in every incident, and should be protected as such. 

Congress should not under any circumstances attempt, I respect- 
fully submit, in attempting to carry out the provisions of the Con- 
stitution to limit his right of property except so far as the limit of 
time is required by the Constitution. It is, of course, a deprivation 
of property to cut him down in his time, but that is a thing which 
Congress can not avoid, because they are required to limit the time. 
The discretion lies with Congress to decide how long the copyright 
shall extend. 

The protection of copyright as property has always had the effect 
of encouraging authors, of encouraging literary people, of advancing 
the general literary standard of the community, and it will advance 
and increase the literary standard of our community. 

Mr. BoNYNGE. Mr. Steuart, may I interrupt you for a question in 
regard to the matter of time? 

Mr. Steuart. Yes, sir. 

Mr. BoNYNGE. The language of the statute is that we " may secure 
for a limited period of time," etc., I believe. 

Mr. Steuart. Yes, sir. 
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Mr. BoNYNGE. What do you understand that language to mean? 
Could we say that that time should be 1,999 years? Would you con- 
strue that to be a limited period of time ? 

Mr. Steuart. Ah! That is a question quite beyond my capacity 
to answer. 

Mr. BoNYNGE. Has a court ever passed upon that matter at all? 

Mr. Steuart. I do not think the courts have ever attempted to 
answer that question; no. I take it to be entirely discretionary 
with this committee. If the courts thought that what Congress did 
was unreasonable, was j)ractically unlimited, they would, o^ course, 
declare it to be unconstitutional. But within certain limits almost 
any time is within the jurisdiction of the committee. 

Mr. Campbell. Mr. Steuart, is it not primarily a legislative dis- 
cretion rather than a judicial one? Would it not be so even under 
the Constitution? 

Mr. Steuart. It is certainly legislative discretion until it gets to 
be unconstitutional. [Laughter.] 

Mr. Campbell. I understand that very well. [Laughter.] But 
when a court comes to consider it 

Mr. Steuart. You know the story of the Irishman who said that 
when he got beyond the scope of interest he got into swindling. 
[Laughter.] 

Mr. Johnson. We take what is given to us and are very thankful 
for it. 

Mr. Steuart. Now, the word " writing," as the primary object for 
which copyright legislation may be passed, has been construed by the 
courts to include^lmost everything which the brain of man can 
create A^hich is not an invention wimin the scope of the present law 
which is recorded in sopie form so that it can be read or seen or 
understood by the eye.// Now, the limitation which has heretofore 
existed in the law has been that a writing was only that which could 
be read by the eye and from which thought could be conveyed from 
the written record to the brain of those who were reading it. Under, 
the recent cases which have been decided in the United States courts 
in New York involving the duplication of music by perforated sheets 
the whole gist of those decisions turned upon .the fact that the exist- 
ing statute was such as to require that the thing written should be 
susceptible of being read by the eye, and that the records which were 
made for use in the mechanical instruments could not be read by the 
eye. There was much evidence of the fact that some people could 
read them, but the court held that the general preponderance of evi- 
dence was that they could not be read, and that because they could 
not be read therefore they were not writings in the sense in which the 
statute used that word in the copyright law, and that they could not 
therefore be protected. 

Mr. Chaney. They cut the blind man out. 

Mr. Steuart. Yes ; but that is not a necessary limitation of the use 
of the word " writing." The word " writing " in a broad and com- 
prehensive sense is a record of thought. Any record of thought in a 
true sense is a writing, and any record of thought from which the 
thought may be read or from which the thought may be reproduced 
in such a way that it can be conveyed again from the record to^the 
mind of another is a writing. 
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Mr. BoNYNGE. Has there ever been any question about our right 
to give a copyright on the oral production oi a play, for instance ? 

Mr. Steuart. I think none whatever ; it has been recognized. 

Mr. BoNYNGE. Upon what is that right based ? What language in 
the Constitution enables you to copyright and prohibit the oral re- 
production of a play ? 

Mr. George Haven Putnam. Or a lecture? The same question 
would cover a lecture. 

Mr. BoNYNGE. Or a lecture; yes. What is the language of the 
Constitution which gives us the right to protect the oral reproduction 
of a play or a lecture by a copyrirfit? 

Mr. Steuart. The reproduction of a thing which has been printed 
is the reproduction of a writing. After it has been written or 
printed then it is a writing. If it has never been written, if it has 
never been printed, then the playwright goes at common law, outside 
of the statute entirely. It is a thing which is private property, which 
has been created and which has never been given to the world, which 
has never been published in such a way as to cause the author to 
lose his rights. He is outside of the statute. It is unnecessary, as 
long as he'chooses to continue in that condition, to come within the 
terms of the statute, and he is protected at common law. 

Mr. Chaney. Can we extend our copyright privileges to something 
outside the Constitution ? 

Mr. Steuart. Not by statute. 

Mr. BuRKAN. Mr. Chairman, at this point I want to say that the 
court did not so hold. I have here the decision of the circuit court of 
appeals, and here is what they said on the subject: 

We are of the opinion that the rights sought to be protected by these suits- 

These perforated rolls 



belong to the same class as those covered by the specific provisions of the copy- 
right statutes, and that the reasons which led to the passage of said statutes 
apply with great force to the protection of rights of copyright against such an 
appropriation of the fruits of an author's conception as results from the acts 
of defendant. 

The court simply said that it was for Congress to enact laws to 
cover that form of reproduction, and that the present copyright 
laws were insufficient to cover perforated rolls. 

Mr. Currier. That is exactly the way he stated it. 

Mr. Steuart. That is precisely what I said — ^that the existing law 
was insufficient to go far enough, although the Constitution was 
amply sufficient to give the protection that was desired. 

Now, in an attempt to get into this act some phraseology which 
would not be more limited than the general scope of the Constitution 
would permit, and yet which would be broad enough to include every- 
thing that seemed to be within the limits of the Constitution, certain 
words were used. Those words are " the works of an author." In 
section 4 it is provided " that the works for which copyright may be 
secured under this act shall include all the works of an author." 
Now, those words may be too broad. It is for this committee to say 
whether they are too broad. There are some works of an author that 
would not be writings, and it may be desirable at the outset of this 
bill to put into it a definition of the words " works of an author." 
Those words are well enough for the purposes of the act if they are 
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sufficiently defined. They are short; they are succinct; they travel 
through the frame of the bill. It would mean making a great many 
changes to take them out and put in other words. But they can 
be given a definition at the very outset of the bill which would limit 
them to copyrightable subject-matter within the Constitution. 

Mr. Webb. Why not use the word " writing," Mr. Steuart, and let 
the courts say what that word includes? That is the language of 
the Constitution. 

A Gentleman. What about it in that case, Mr. Steuart? 

Mr. Steuart. Our effort was to get away from all that. We 
wanted to try to put into this bill something that had been settled. 
The courts have, during the past fifty years, included under the word 
" writing " a great many things which in the ordinary acceptation of 
that term would not be writings. Now, in order to avoid those con- 
troversies and to try to put into the bill such terms as would settle 
this question, we have attempted to codify here that which the 
courts have decided without attempting to go beyond anything which 
the courts have decided. We do not believe we have gone beyond 
anything which the courts have decided, unless we have used the 
words " works of an author " in too broad a sense. 

Now, those words may be defined. If there is danger that the 
language is too broad, it might be guarded by a definition, which 
would be somewhat as follows : 

Whenever the words " works of an author " appear in this act they shaU be 
construed as having the same meaning as writings or forms of record in which 
the thought of an author may be recorded and from which it may be read or 
reproduced. 

If that definition is incorporated into the act at the very begin- 
ning as defining the words " works of an author " there will be no 
difficulty about conflict with the Constitution. The courts will have 
no difficulty in interpreting the words " works of an author." The 
subject-matter which is intended to be protected will be separated 
and segregated from all those things which would be works of an 
author, but which would not be copyrightable, and would be also 
separated from anything which might be within the scope of the 
patent law. 

Now I pass for a moment to the criticisms which have been made 
upon the various sections of the bill. I come to section 1 a. 

It has been thought that this section, as the bill stands, creates 
rights in an author far greater than now exist and which would in- 
volve a great hardship upon the public. We think not. It has 
been held that under the present law the owner of a copyright has 
no right to do more than to print and to sell, and having sold he 
can not thereafter exercise any control over the particular copies, 
either as to the use which is to be made of them or the price at which 
they were to be sold. It is a well-established principle of the patent 
law that the owner of a patent may grant, lease, or license s^n inven- 
tion or may sell a machine embodying it subject to any limitations 
he chooses to impose as to use, term, or price. The close analogy 
of the copyright law to the patent law has caused the framers of the 
present bill to believe that similar rights should exist in copyright. 
An attempt has been made to bring this about; but otherwise the 
bill does not differ from the existing law. 
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Mr. Chaney. Mr. Steuart, let me ask you about section b. Would 
there be any objection, in order to make that plain and cover 
the point that has been raised against it, to adding, after the words 
" to sell," the words " or resell;" and then, in the second line of that 
subdivision, after the words " for sale," to add " or resale?" 

Mr. BoNYKGE. That would have jiist the opposite eifect from what 
you intend. » 

Mr. Steuart. I think that would have the opposite effect from 
what you want to accomplish. 

Mr. Chaney. I understood those who are objecting to it to say 
that it would prohibit the reselling and the resale. 

Mr. Steuart. I will mention that in a moment. 

On this first point, as to the use which an author himself may 
make of his own printed publications, it seems eminently desirable 
that the property right which is granted by copyright to an author 
or a publisher in every copy of a copyrighted book should be such 
as to give to the author or the proprietor the power to deal with 
that book in any way he chooses. There does not seem to be any 
good reason why his rights of property in the copy which he him- 
self has made, which is his own private property, should be limited. 
First he writes the book; then he buys the paper; then he prints 
the copy; then he binds it. It is his own private property, and he 
is ready to put it out to the public — for what purpose? Is there 
any good reason in the world why the owner of that book should not 
have a right to say to me, " I will grant you for one dollar the 
right to read this book, providing you will give it back to me after 
you have read it?" 

That certainly is not a violation of any public policy. It is 
nothing in the world but a respect for the private property of the 
owner. But if I go to the owner and say to him, " I want a copy 
of your book," and he hands it out to me, and I pay him a dollar, 
what has he done? 'He has parted with his property without 
reservation in the particular thing, and it has become my absolute 
property. And what may I do with it? I may do anything I 
choose with it. I may give it away; I may sell it; I may hire it; 
I may bum it up. • 

Mr. Legare. That is what we want to accomplish. 

Mr. Bonynge. Yes; but does not the language of this subdi- 
vision b prevent you from doing that very thing?— because it says: 

that the copyright secured by this act shall include the sole and exclusive 
right ♦ ♦ * to sell, let for hire, etc. 

Mr. Steuart. Precisely — ^the sole and exclusive^ right to the owner 
of the copyright until the owner of the copyright parts with that 
right. 

Mr. Bonynge. But after he has sold the book to Mr. A, and Mr. 
A undertakes to rent it out, would he not be prohibited by this 
language? 

Mr. Steuart. Not at all. When he has sold it without reservation 
he has parted with his property in it absolutely. There is no lan- 
guage in this act — if it is obscure the committee will be very happy 
to have the lan^age made clear, but as I take it there is no language 
in this act — ^which will limit the right of a purchaser of a book or a 
piece of music (except for the purpose of performance, where that is 
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reserved) to do with the book after he buys it anything he chooses. All 
that this first section is intended for is that the owner of the copyright, 
the owner of the book, shall by this act be granted the privilege of 
doing with that book what he pleases as long as it remains his. The 
very moment he parts with it without reservation, sells it, it is gone. 

Mr. Legare. The act says he shall have the exclusive right to sell it. 
Now, then, if another man sells it would he not be violating this act? 

Mr. Steuart. Certainly not, if he has gotten the book from the man 
who had the exclusive right. 

Mr. Legare. I do not agree with you. 

Mr. Steuart. The Supreme Court of the United States, in patent 
cases, and particularly in an important case the name of which I can 
not remember at this moment, though I will think of it — a spring- 
bed case — has established the law beyond any question that where a 
patented article has once received the royalty or license fee which the 
owner or manufacturer under the patent is entitled to receive, that 
machine has then and there been treed from the obligation to the 
manufacturer and it has gone to the public, and the public may do 
with it what they please. If the owner of the patent chooses to tie a 
string to it before he rents it out he has a right to do that. It is his 
private property. He can do what he pleases with it. So it ought to 
be with books or with anything else subject to copyright. 

If the owner gives it to the public for a price, without any reserva- 
tion, then, by necessary operation of law, the public will have a right 
to do what they please with their property which they have pur- 
chased without reservation. 

Mr. Campbell. And if he gives it to an individual he has done the 
same thing? 

Mr. Steuart. Precisely. 

Mr. Campbell. And if he wants to keep any hold on the article 
thereafter, or keep any hold whatever on it, he must either lose the 
sale or he must make a limited sale ? 

Mr. Steuart. Precisely. 

Mr. Campbell. He must make a lease of the thing rather than an 
absolute sale ? 

Mr. Steuart. Precisely. If the property passes it is gone, and there 
can not be any possible reservation. If the property has not passed, 
then he may reserve whatever he chooses to impose in the lease by 
way of conditions. 

Mr. Webb. Do you think this language in keeping with your idea, 
then ? It says : 

The copyright secured by this act shaH Include the sole and exclusive right 
♦ ♦ * to sell ♦ ♦ * or hire any copy of such work — 

any copy. 

Mr. Steuart. Yes, sir ; that is perfectly clear to me. 

Mr. Webb. Well, it is not to the committee. 

Mr. Steuart. If there is any question about it, we submit the matter 
for the committee's correction. But the thing that the act proposes to 
provide for is that the owner shall have this right in the first instance, 
and that nobody shall have it but the owner of the copyright; but 
that the owner of the copyright may grant it to anybody he chooses, 
and when he sells a copy all these rights of property necessarily go 
with it. 
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Mr. George Haven Putnam. Would it be your idea to add the 
words " any infringing copy of such work ? " Would that meet 
your idea ? 

Mr. Steuart. It might do so. 

Mr. Porterfield. Mr. Chairman, I would like to suggest that 
the matter Mr. Steuart is discussing is a matter of contract, and not of 
copyright law. Of course, any man can make any condition of sale 
of any chattel he has under the law as it stands, and there is no need 
for any provision in the copyright law about it. 

Mr. Steuart. Now, the law of fair use, which has been inquired 
about, is so well established by the decisions of the courts that I take 
it that it is unnecessary that anything should be incorporated in this 
act to make it plain that it is not intended to cut off the fair use of 
other people's literary matter. That is too plain, I think, for argu- 
ment. If the committee thinks there is any doubt or danger about 
it, the word " material," before the word " part," may help it a 
little. I do not know that it will, but there is no objection to it. 
The fair use of literary matter is a w^ell-established principle of law, 
and there is no possible doubt that it will be enjoyed under this act. 

Section c is new in this act. It was introduced here for the pur- 
pose of permitting the protection of lectures, sermons, and addresses 
Tor profit. I do not know that there is any objection to that, but 
it is a new provision in the law. 

Now, with reference to the clause f there are two matters. We 
may consider clauses f and g together. I understand that the com- 
mittee proposes to consider clause g again. Therefore I shall only 
stop for one moment to say that from the standpoint of the committee 
of the Americaji Bar Association we think g might be dropped out 
of the bill, but we think that just as good results, covering all of the 
desired remedies, that can be accomplished by clause g, that are 
within the scope of the copyright law, can be accomplished by adding 
a clause to clause f. 

Clause f ends with the words " in any system of notation." It 
was designed by those words to cover somewhat the same ground as 
is covered by clause g — in fact, to cover the whole ground that was 
covered by clause g. Clause g came in as the result of an earnest 
desire on the part of some people who wanted to make it very clear 
that this bill was intended to stop the use of music by mechanical 
music-producing apparatus. Our criticism of clause g is that it 
attempts to encroach upon the patent law unnecessarily. We sug- 
gest that clause f be amended in this way: 

To publicly perform for profit a copyrighted musical work, or any part 
thereof, or for the purpose of public performance for profit, or the purposes 
set forth in subsection b [which is to sell, or so on] hereof to make any 
arrangement or setting of such work or of the melody thereof, in any system 
of notation or form of record in which the thought of an author may be 
recorded, and from which it may be read or reproduced. 

That will give to the composer and the music publishers every- 
thing which they could possibly get under the Constitution. That 
would be the copyrighting of a writing, and it would hold their 
compositions for every purpose for which they could be used which 
would result in their being produced as music to the ear or read by 
the eye. 

cH-06 11 
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So far as the introduction of the word " profit " is concerned, in 
the first line of that section, there has been a very great protest on 
the part of many people against the drastic nature of this bill, pro- 
posing to punish the public performance of copyrighted music. 
Now, that IS the present law. The present law is ]ust as drastic as 
the present bill in the prohibition of the use of copyrighted music. 
I have conferred with many of the music publishers, and I find that 
none of them have any objection to the introduction of the words 
" for profit." There is no reason in the world why a child or a 
regimental band passing down the street singing or performing a 
copyrighted piece of music should be penalized lor the act when it 
is a mere matter of entertainment and a mere matter of the use of 
music which has been bought or learned. The thing to be protected 
is the business of the music publishers and not to cut off the public 
from the enjoyment of music which can be received or enjoyed by 
any mode in which it is publicly performed. So that the intro- 
duction of the words " for profit " m that clause will, I think, re- 
lieve the clause of all of the objections which have been made against 
it by those who think it is too drastic a restraint upon the free use 
and the free enjoyment of music. 

Mr. Johnson. How would it read then — ^that first line ? 

Mr. Steuart. " To publicly perform for profit a copyrighted 
musical writing, or any part thereof, or for the purpose of public 
performance " 

Mr. Johnson. For profit? 

Mr. Steuart. Yes. 

Mr. Chaney. The words " for profit " should be put in there, too? 

Mr. Steuart. Yes; they might as well be put in at both places. 

Mr, Johnson. Because a band going down the street and playing 
a piece of music is giving a public performance. 

Mr. Steuart. Oh, yes; undoubtedly. 

A Gentleman. And the band gets paid. 

Mr. Johnson. Its performance is a public performance for profit. 

Mr. McGavin. If a man plays a piano for profit, would not this 
restrict him? 

Mr. Steuart. It would restrict him if he played it for profit. 

There has been some objection made to section 3. There is a 
danger, quite a serious danger, which has been pointed out by some 
one in section No. 3, and that is in the last clause of that section^ 
which allows all matter reproduced in a new edition which is to be 
copyrighted under this act to enjoy all the privileges of this act. 
That may be dangerous, and it may include things that were not 
intended to be included. The committee will, of course, give that 
careful consideration. 

In section 5, where certain things are enumerated that are to be 
the subject of copyright, there are a number of subjects enumerated 
af tier the word " books " which may with propriety be called books, 
which in accordance with the decisions of the courts ha^e been held 
to be books — composite and cyclopedic works, directories, gazetteers, 
and other compilations, but not including works specified in other 
subsections; periodicals, including newspapers — all those matters 
are properly books. When the bill was first drawn the committee 
thought the word " books " was enough ; that it was unnecessary 
to specify any of the other subjects which would properly be desig- 
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nated as books, and which have been regarded and held to be books. 
But some of the special interests that were concerned were very anx- 
ious indeed that they should have the opportunity of submitting 
to the committee the form in which their particular interests would 
be mentioned, and for that reason the special subjects were included. 
It may possibly lead to ambiguity ; it may possibly lead to the ex- 
clusion of some things which would otherwise be included. I really 
think that everything after the word " books " would properly be 
included under the head of the word " books," and that the other 
may be surplus matter. 

Mr. Pettit. Mr. Steuart, may I ask a question before you proceed 
very much further as to section 1, in regard to the sale which you 
discussed? Is it understood that clauses c, d, e, and f are reserved 
rights carved out of clause hi That is, where there is a sale of the 
article, that the rights under clauses c, d, e, and f are still reserved 
in the copyright owner, or does the sale under clause b purport to 
pass to the purchaser all the rights under clauses c, d, e, and f ? 
Under the discussion which you were previousljr making, does the 
sale of the copyrighted thing without reservation give the same 
right to the purchaser that the copyright owner previously had ? 

Mr. Steuart. No ; section c is designed to cover lectures which are 
to be delivered and may or may not be printed and published. The 
performance of a copyrighted drama is regarded as a separate estate, 
which is independent of the sale of the copy. The dramatization of 
a nondramatic work is also another separate estate, and the perform- 
ance of music is a separate estate. 

Mr. Pettit. Then the purchaser, under clause b, does not take 
all the rights that the copyright owner had, even though there is 
no special limitation or notice contained in the work? 

Mr. Steuart. No; not whei^e they are reserved by the statute. 

Mr. Pettit. Well, that was a right which, I understood from your 
discussion, followed the analogy or patent laws — ^that an out-and-out 
purchaser of a machine «uch as a spring bed had the same right that 
the patentee had, unless there was a reservation. 

Mr. Steuart. Unless there was a reservation, either an individual 
reservation at the time of the sale or a statutory reservation. Under 
the old law, as you will remember, governing extensions the man 
who took the license for the original term got no interest in the 
extension unless it was specially provided. He might buy a machine 
expressly for the first term, but he would not get a right in it for 
the second term; but that was because there was a statutory 
reservation. 

Mr. Pettit. I understand that, of course; but in this respect the 
copyright law as you interpret this provision would differ from the 
patent law ? 

Mr. Steuart. Well, no; it would not differ from the patent law. 
Under the existing patent law there is no statutory reservation ; 
but as the law used to exist when there, was a right of extension 
there was a statutory reservation, and where the extended term was 
granted it was not regarded as passing with an assi^ment of the 
first term. Now, there are two classes of rights which can be re- 
served — ^those which are expressly reserved and those which are 
reserved by statute. These are things reserved by statute. 
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' Mr. Pettit. So that a sale of the copyrighted thing — ^the book, or 
whatever it might be — ^without any express reservation on the book, 
implies a reservation of the rights which are here specified in this 
act? 

Mr. Steuart. By statute — I take it so. 

Mr. Pettit. That is your understanding ? 

Mr. Steuart. That is my understanding. 

Mr. Pettit. I just wanted to understand that. 

Mr. Walker. Mr. Steuart, will you permit me to ask you one 
question on that point ? 

Mr. Steuart. Yes, sir. 

Mr. Walker. According to this bill as you understand it, would 
it be competent for an author to print under his copyright notice 
a reservation prohibiting people irom doing anything with that 
book except reading it themselves? Would it be competent for the 
author to prohibit the sale of that book by the purchaser? 

Mr. Steuart. Yes, sir. 

Mr. George Haven Putnam. The right would be a different 
thing. 

Mr. Steuart. That is another matter; but under the absolute 
right of the author, he could make any reservation he pleased. In 
other words, this so-called sale would be nothing but a license to 
read. 

Mr. McKiNNEY. May I ask a question, Mr. Steuart? Was it the 
object of the draftsmen of this bill to break up the second-hand book 
business ? 

Mr. Steuart. Not at all. 

A Gentleman. That is impossible, sir. The purpose as expressed 
by Mr. Steuart is the purpose of the act. 

A Gentleman. Mr. Chairman, may I ask Mr. Steuart if that is 
not included, in his judgment, under the present word " vend " in 
•existing law ? Has not that practically the same force ? 

Mr. Steuart. Exactly the same force as section b of the present 
act, I take it — sections a and b. 

Mr. HiNSHAW. That is, then, you think, the words " sell, dis- 
tribute, exhibit, or let for hire " are included in the present statutory 
word " vending? " 

Mr. Steuart. Entirely. I do not think there is any extension at 
all of the rights granted. They are only more specifically stated. 

Mr. BoNYNGE. Are the reservations in paragraphs c, d, and e 
new statutory reservations to the copyright holder ? 

Mr. Steuart. No ; c is, I believe, new ; d is old ; e is new, and f 
is old. 

Mr. BoNYNGE. So that c and d are new, and e and f are old statu- 
tory reservations? 

Mr. Steuart. Yes, sir ; except so far as the last clause of f is con- 
cerned. 

Now, with reference to section 8 : A question has been raised as to 
the meaning of that section in consequence of the use of a word in 
subsection a of section 8. As the law now stands, a foreigner may 
get copyright in the United States if he is a resident in the United 
States at the time that he makes his application for copyright and 
publishes his book, or if he is a citizen of a foreign nation which 
grants similar rights to the citizens of the United States. 
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It was thought, in considering this question, that there was no 
good reason why copyright in the United States should not be 
granted to a foreigner who came here and published his book first 
or cotemporaneously with his publication in the home country, 
making a third class of foreigners who are entitled to receive copy- 
right in the United States. The object to be gained is to brmg 
the book within the reach of the American public and to have it 
printed here. The benefit to the United States, therefore, comes 
from getting the book in circulation and having the work done in 
this country; and it seemed to the framers of the bill that it was 
advantageous that a third class of foreign citizens should be given 
the privilege of copyright, and that foreigners who were resident 
abroad, but who took the trouble to come here and print first and 
publish here first, should have the right to procure copyright with- 
out the necessity of coming here to live. 

Mr. Johnson. May I ask, Mr. Steuart, what the word " making " 
there means ? Does it mean " manufacture ? " 

Mr. Steuart. I do not know what it means. 

Mr. Johnson. In the ordinary sense of the word? 

Mr. Steuart. I do not know what it means. How that word got 
in there I can not tell you. 

Mr. Johnson. Of course the making might be the composition of 
the work. 

Mr. Steuart. Yes; I should rather imagine it would be as well 
to drop the word out entirely. It does not add anything to the 
section. Publication is the thing we want, and publication under 
copyright necessarily results in the making of the book here. It has 
to be made here, because the typef has to be set here. 

Mr. Johnson. Mr. Chairman, may I say that our committee has 
formally instructed me to ask for the dropping of the words " making 
and " on the ground of being vague ? 

Mr. HiNSHAW. Does not that refer to those things which might 
not be construed as publications, such as the perforated rolls that 
have been spoken of, which really are manufactures. instead of writ- 
ings? 

Mr. Steuart. But the putting out even of a roll is the publication 
of it. 

Mr. HiNSHAw. It might be so construed. 

Mr. George Haven Putnam. The word " publication " covers 
it 

Mr. Johnson. Our objection to it is that it makes an indetermi- 
nate, continuous period, instead of a definite one. " Publication " is 
a very definite term. 

Mr. George Haven Putnam. Yes. 

Mr. Steuart. Now, with reference to section 10, it has been said 
that the act makes no provision for penalties for a failure to comply 
with the requirements of section 10. It is true that in terms the 
act does not. In framing the act it was thought .that such penalties 
were wholly unnecessary, for the simple reason that it is a well-under- 
stood proposition of law that copyright after publication can only 
exist in the United States by virtue of the statute. If publication 
occurs without compliance with the requirements of the statute, the 
book is public property, and anybody can print it or use it in any 
way he pleases. If, however, the owner of the copyright, the owner 
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of the book, the owner of the manuscript, desires to secure to himself 
the copyright granted by the statute, he must comply with the terms 
of the statute. That is the only possible way in which he can get 
copyright — by complying with the terms of the statute. The stat- 
ute says he shall do so and so. If he desires to secure copyright he 
may secure it, but if he wants to get it he shall do so and so; he 
shall put a notice on his book; he shall print his book within the 
United States ; he shall bring his copy within thirty days, or, if for 
any reason he can not do that, within twelve months. He must put 
his notice on all his copies. 

Those are the conditions of copyright. Those are the conditions 
prescribed by the statute by which the estate of copyright may be 
created so that it will be protected by the courts. . 

These are express statutory provisions by which the estate is cre- 
ated; and the absence of a compliance with those things and all of 
them would necessarily be a good defense in any suit that may be 
brought for infringement of copyright. 

Section 13 relates to the printing of books in the United States. 
Congress has seen fit to incorporate that clause and others in the pres- 
ent copyright law ; and it is, therefore, a part of the present bill. It 
is not properly there from a legal standpomt. It has no proper place 
in the cop3rright bill. It is a tariflF measure. Whatever virtue may 
lie in it, it is all right; I do not object to it as a tariff regulation; but 
it ought to be in a tariff bill, and it has no business in a copyright 
bill. It is there, however ; it is in the present law ; and I do not know 
that the committee has any desire or any intention to take it out. 
But from a legal standpoint it has no proper place, no logical place, 
in a copyright bill. 

Mr. SuLLB^AN. Mr. Chairman, I would like to ask Mr. Steuart one 
question, realizing his eminent legal ability, that was brought up by 
the arguments acwanced here yesterday by Mr. Ogilvie, in which he 
stated that in the case of an American copyrighted book, where the 
type had been set within the boundaries of the United States, he 
could then take the type over to Canada and make plates there and 
have the book printed from the plates. He further stated that the 
Treasury had passed upon that matter, and had allowed those books 
importation. 

I would like to ask Mr. Steuart if, in his judgment, the court would 
construe section 13 in this bill we are considering, where it reads, 
starting on line 5, " The aid of any kind of typesetting machine, or 
from plates made from type ^et within the limits of the United 
States — ^if the court would construe that the plates, according to this 
language here, should be made within the limits of the United States, 
and if he does not believe that the court would construe from this 
absolute language here that the plates should be made in the United 
States, or that all that would be necessary would be to set the type 
within the boundaries of the United States and have the plates made 
in Canada? 

Mr. Currier. What are you reading from, Mr. Sullivan, please? 

Mr. Chaney. He is reading from section 13 of the bill. 

Mr. Sullivan. Section 13. I wish to ask whether the addition in the 
sixth line, after " made," of the four words " in the United States," 
so that it would read, '• the aid of any kind of typesetting machine. 
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or from plates made in the United States from type set within the 
limits of the United States " — whether that would not preclude the 
possibility of the plates being made abroad, the book printed abroad 
*nd allowed entry here? 

Mr. Steuart. Certain!}' ; if those words were included, there could 
not be any doubt about the meaning of the section. ' 

Mr. Currier. But it still could be printed abroad, could it not? 
Suppose it was amended as Mr. Sullivan suggests ; then the type must 
be set and the plates must be made in the United States, but they 
could still take the plates abroad and print them abroad ? 

Mr. Sullivan. They could perform the other portion of the manu- 
facture of the work abroad; that has been decided by the Treasury 
Department, and the books have been allowed to come in. 

Mr. Currier. Mr. Sullivan, you desire, do you not, in addition to 
having the type set and the plates made in the United States that 
the books should be printed in the United States — ^that the presswork 
should be done here ? 

Mr. Sullivan. I think, Mr. Chairman, that the entire manufacture 
of these books should be done here ; but I am only here officially des- 
ignated to speak for 50,000 compositors — ^typographers. For some 
other interests I intend, with your permission, to bring up that mat- 
ter in about five minutes this afternoon. That is all the time I 
desire. 

Mr. Steuart. Now, witli reference to the question of term, I think 
it is altogether with the committee. The question as to how long the 
copyright ought to cover is a question which the committee will de- 
cide alter hearing everything and everybody. The present term of 
forty-two years is a good, long term. It is proposed to make it 
Jonger. The term in England has been made longer, and there does 
. not seem to be any especially good reason why it should not be made 
longer. At the time that the English act was passed there were 
some proceedings before Parliament, and I would like to read for 
your amusement only a short letter of a few lines from Mr. Thomas 
Carlyle, which helped to increase the term of the English act. 

Mr. BoNYNGE. What is. the term in England, Mr. Steuart? 

Mr. Steuart. It is about life and fifty years. 

Mr. George Haven Putnam. It is forty-two years from the date 
of publication, or for the life of the author and seven years there- 
after, whichever term may prove to be the longer for that particular 
book. 

Mr. Steuart. Mr. Carlyle, in writing to Parliament on this subject, 
says : 

Your petitioner has written certain books, being incited thereto by certain 
Innocent and laudable considerations; but his labors have found hitherto, in 
money or money's worth, small compensation or none. But he thinks that if 
ever it is so it will be at some distant time when he, the laborer, will prob- 
ably be no longer in need of money and those dear to him will still be in need 
of it. Wherefore your petitioner humbly prays your honorable house to pro- 
hibit extraneous persons, entirely unconcerned in this adventure of his, to steal 
from him his small winnings for a space of sixty j^ears at the shortest. After 
sixty years, unless your honorable house provides otherwise, they may begin 
to steal. 

[Laughter.] 

(The committee thereupon took a recess until 2 o'clock p. m.) 
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(The following papers are, by direction of the committee, printed 
as part of the record:) 

STATEMENT OF GEOKOE P. TILTON, OF THE TOWLE MANUFAC- 
TURING COMPANY, OF NEWBURYPORT, MASS. 

Mr. TiLTON. Mr. Chairman and gentlemen of the committee, there 
is a vital need of some form of protection for manufactured products 
of an artistic character which is not afforded by the present copy- 
right law and which it is difficult to obtain through the Patent Office 
(which is now the only means of such protection), and which when 
thus obtained is of extremely limited duration and often absurdly 
inadequate in its specifications. 

A patent can be secured on a design by the description of that 
design and a description in terms of certain corelations which, apart 
from the accompanying drawing, convey no idea of the aspect of the 
structure so described. Of course this covers the vital elements of 
mechanical design. It does not cover nor even approach the essen- 
tials of an artistic design, in which the indescribable qualities which 
appeal to the eye constitute the whole value of the work. 

Now, these indefinable elements are protected in the case of certain 
recognized works of art by copyright. A statue, painting, photo- 
graph, or print can be copyrighted and protected for a long term 
absolutely to the proprietor. In this there is of. course no hint of 
verbal description, which merely confuses the impression. The cost 
of such a copyright is nominal ; the cost of a patent is excessive. 

The trouble of securing a copyright is little, the trouble of secur- 
ing a patent is much, and often it is impossible to secure a patent on 
something which is obviously individual in effect, because the tech- 
nical structural description interferes with the technical and struc- 
tural description of some other thing which is entirely and indis- 
i)utably different and in no way conflicts with the thing which it is 
ater sought to patent. 

If the present patent and copyright laws were based on an intent 
to distinguish and discriminate between products of commercial 
manufacture and the work of the solitary artist with limited produc- 
tion, the development of methods and processes has entirely confuted 
this principle and frustrated the intention. A photograph, for in- 
stance, is manufactured in great quantities, a printed book is manu- 
factured in great quantities. If we have a design to imprint on 
silver we must patent it if we would have any protection. In one 
case it is run through a printing press and is produced on paper ; in 
the other case it is put under a drop hammer or hydraulic press and 
imprinted on silver. 

We believe that there is a very great need of a new classification 
in the copyright provisions that will provide adequate long-term 
and moderate-priced protection to articles whose distinct character 
is the result of visual or artistic appreciation. 

As a matter of interest in connection with the present copyright 
law and its workings, I take the liberty personally to call your 
attention to what seems to me a flagrant evasion. Many articles of 
silverware are now and are constantly being put on the market by 
reputable manufacturers stamped " copyrighted." The copyright 
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law prohibits, in terms, the copyrighting of such manufactured arti- 
cles. The means by which this is made to seem logical to the pro- 
ducers is as follows: The law permits the copyri^ting of photo- 
graphs; it prohibits the unauthorized production in any form of a 
photograph so copyrighted ; photographs of the article which is sub- 
sequently stamped " copyrighted are lawfully copyrighted, which 
therefore secures to the owner of that article protection from imita- 
tion by others. But it seems to me that he exceeds his authority 
when he stamps an imitation, even though produced under his own 
supervision, with the word " copyrighted," because the thing manu- 
factured is not copyrighted, and the law provides a penalty for 
every article which is not copyrighted and which is stamped " copy- 
righted." 

This method, so far as my knowledge goes, was devised by a cer- 
tain lawyer in New York about fifteen years ago. Soon after that 
time, owing to his representations, a manufacturer with whom I was 
connected used this, but on the strength of my representations of its 
dishonesty it was soon discontinued. If I am right in my deduc- 
tions, there is now a premium on evasion of the present law and 
those who would regard that law are without any protection under it. 

American Newspapeb Publishers' Association, 

New York, December 6, 1906, 

To the Senate and House Committees on Patents: 

The American Newspaper Puyishers' Association earnestly protests against 
aU proposed changes in the law affecting the copyright of photographs, and espe- 
cially it protests against amendments which in effect increase the already exces- 
sive penalties for the infringement, unintentional or willful, of photographic 
copyright. 

This association respectfully represents that injustice is done (1) by giving 
to the mechanical maker of a kodak snap shot the same protection that is given 
to the author of a literary, artistic, or musical composition; (2) by treating 
the imperfect reproduction or imitation in a newspaper of a copyrighted photo- 
graph as causing every copy of the offending issue to become in the eyes of the 
law an infringing, daqjage-producing copy of such photograph, subject to penalty 
of not less than $1 for every such copy and to other punishment; and (3) by 
falling to recognize that newspaper reprints of photographs are not such repro- 
ductions as can be substituted in sales for the originals, and that instead of 
inflicting injury by reducing sales they often tend to advertise and to increase 
the sales of the original photographs. 

Theodore W. Noyes, 

Louis M. DUVALL, 

Jno. Stewart Bryan, L. D., 
Copyright Committee of American Neicspaper Publishers' Association, ' 



Washington, D. C, December 14, 1906. 

To the Senate and House Committees on Patents: 

Following its protest of December 6 against proposed changes in the law 
of copyright affecting photographs, the American Newspaper Publishers' Asso- 
ciation urges that if any alteration of the photographic copyright law is made, 
the following amendment be inserted in Senate bill 6330 either at the end of 
section 23 (b) fourth or other appropriate place: 

''Provided, however. That the reproduction of a photograph in any news- 
paper by the process known as stereotyping shall not be construed as an in- 
fringement of the copyright of such photograph." 

Theodore W. Notes, 
Louis M. Duvall, 
Jno. Stewart Bryan, 
Copyright Committee of American Newspaper Publishers' Association. 
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PuBLisuEBS' Association of New Yobk City, 

New York, December 6, 1906. 

To the Senate and House Gommitteea on Patents: 

The Publishers' Association of New York City respectfully protests against 
any changes being made in the copyright law as it stands at present in so far as 
such proposed changes relate to increased penalties for Infringement of photo- 
graphs, and respectfully requests that^ the copyright laws relating to photo- 
graphs and their infringement, as well as penalties, remain unchanged. 

Publishers* Association of New Yobk City, 
L. B. Palmeb, Secretary. 



Fbomme Bbothebs, Attorneys and Counselobs at Law, 

New York, December 6 j 1906. 

Hon. Frank D. Currier, 

Chairman Committee on Patents, Washington, D. C. 

Dear Sir : As I am unable to be present at the hearing which will take place 
before your committee to-morrow and Saturday, I beg to call your attention to 
several outrageously pernicious clauses in the "Bill to amend and consolidate 
the acts respecting copyright," now pending before your committee. 

It seems that at the conference held before this bill was submitted to 
Congress only the parties in whose favor the bill was drawn were invited 
to the conference, and that not a single person interested adversely to the legis- 
lation was invited to attend the conference, and that they were purposely kept 
in ignorance -of what the conference was doing. It certainly was most extraor- 
dinary that the conference which advised Mr. Putnam adopted such radical 
legislation as is proposed in diflterent sections- of the bill without inviting any 
person whose business it would affect very adversely. 

I represent Fred N. Innes, musical director of Innes's Band, of Chicago, 111., 
and a number of musical and vocal societies throughout the United States ; and 
while the proposed copyright bill pending before you has many objectionable 
features affecting the interests of my clients, as well as other interests, I will 
simply point out to you a few of the objectionable features of the bill affecting 
the interests I represent. 

For instance, on the first page, in paragraph f in the first section of the pro- 
posed copyright bill now pending before your committee, you will see the word 
" arrangement " used. This is a very ingenious word that? has been sneaked into 
this paragraph, and if the act is passed with this paragraph as it stands, this 
word "arrangement" (which means an orchestral arrangement, or the musical 
parts from which an orchestra would play an accompaniment to any of the 
various musical pieces that any of the public might wish to sing) if allowed to 
stand as it is, would have the effect of penalizing a vast portion of the people 
of the United States, and would affect the members of the church choirs of all 
churches and the organists, and the members of the local orchestra and military 
bands, both amateur and professional, musical directors and members of all 
vocal societies, and their musical directors,, the professors and teachers of music 
in the public schools throughout the United States, and school children in the 
various schools, all public singers, vaudeville performers, serio-comic singers, 
stage managers of all opera companies, orchestra leaders and the orchestra 
playing under them for the following reason : Paragraph f in the first section 
of the copyright bill now before your committee gives the sole right to the pub- 
lisher of any musical composition to make any orchestral arrangement, and 
section 25 threatens with imprisonment any of the above mentioned who 
should make an orchestral arrangement of any song, duet, cantata, mass, 
oratorio, octavo chorus, church anthems, te Deums, hymns, and in fact anything 
that is sung by any of the people of the United States. 

For the last six hundred years it has been the, custom of church choirs 
throughout the world to give a special service on Christmas, Easter Sunday, and 
other festival days throughout the year, and in order to give effect to the reli- 
gious services above mentioned, the local orchestras of the towns in which the 
services are given have generally been employed to perform with the organ to 
accompany the singers in the praise of God. Now, these orchestral arrange- 
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ments are made by hand, they are manuscript, and are not obtainable, as a rule, 
from any of the music publishers, and when a choir leader desires to give one of 
these special services he would purchase or borrow the musical selection from 
some music publisher and make the orchestral arrangement himself. These 
orchestral arrangements up to the present time have never been considered in- 
fringements of the copyright law, and have been welcomed throughout the world 
for hundreds of years and enhanced the value of the property, thereby adding 
to the reputation of the composer, but now all this the music publishers ask 
to have changed, and if the publishers should succeed in having the proposed 
bill pass and become a law it would make it a crime for the choir leader to make 
an orchestral arrangement of any musical selection for his choir to use on 
Christmas or Easter Sunday, which has been the custom for hundreds of years, 
and then he would be subject to section 25 and liable to be fined and imprisoned. 

We hear a great deal of what the various trusts are doing to prevent com- 
petitors from interfering with them and to obtain the money of the people, 
but it has remained for the music trust, who are to be benefited by this bill, 
to endeavor to pass a measure to penalize the people of the United States and 
to imprison all who, in their religious devotions, in their amusements at night, 
or in their occupation in daytime should dare to make an orchestration of any 
copyrighted musical composition. 

This is the way clause f of section 1 of the proposed bill would affect the 
operatic profession. If the stage manager should buy a vocal score of a copy- 
righted opera, or his manager hand him such a score in the regular course of 
his business, he should interleave it and put his stage business therein for the 
use of his opera company he should be liable to .imprisonment if the bill was 
passed and became a law. If a musical director should purchase a copyrighted 
song, or the manager of the company should purchase the same and give it to 
the musical director with orders to orchestrate it in the musical production, 
the musical director and all of the chorus singers and the principals of the 
company would be subjected to fine and imprisonment providing this proposed 
bill was passed. This would also apply to all members of vocal societies 
throughout the United States, if some one of their leaders should make an 
orchestration of any musical composition that they might purchase from any 
music publisher. 

It is also well known that all the public schools of the United States on the 
last day of the school year give a little musical entertainment of, say, half an 
hour duration, and in order to give that they either purchase copies from 
music dealers, borrow them from other schools, or rent them from music 
libraries, and they generally procure an orchestral arrangement to be used at 
this entertainment. Result, all the school children, the music teachers in the 
school, and the orchestra taking part would be subject to fine and imprison- 
ment at the pleasure of the publishers. This also applies to all public singers, 
vaudeville performers, serio-comic singers, and orchestra in all the theaters in 
the United States. 

Then, again, in section 6 of the proposed bill. This is a very peculiarly 
worded section and it is very difficult to ascertain what it is intended to cover. 
There is a hidden menace in this section that should be clearly elucidated be- 
fore it is allowed to become a law. In my opinion it would have the following 
effect: For instance, any publisher who took a copy of the Holy City, by 
Gaul (which is a cantata), and is a free work and in the public domain, 
should take this work and add a few bars of new music to the beginning of it, 
he could copyright it under this new copyright law and it would become a new 
copyrighted work. 

I sincerely trust that you will not permit this bill to be reported until 
there is an opportunity afforded for the various musical societies throughout 
the. United States to be heard on it. These societies are just about to begiu 
the current musical year, they having been disbanded during the summer, and 
if an opportunity is given them to protest against the workings of this iniqui- 
tous clause there will be such a storm of protest hurled at Congress as will 
shake the Capitol from the pinnacle to the foundation. 

I also notice in section 64 of the proposed bill that " all acts and parts of 
acts inconsistent herewith are hereby repealed, save and except section 4966 
of the Revised Statutes, the provisions of which are hereby confirmed and 
continued in force, anything to the contrary in tliis act notwithstanding." 

You will no doubt remember that this pernicious section 4966 of the Revised 
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Statutes was the subject of revision last spring, and that your committee 
favorably reported an amendment for the relief of the choir singers and vocal 
societies throughout the United States from the consequences of said section. 
This section 4966 of the Revised Statutes at the time of its passage was 
worded so broadly as to Include the music used and sung by choirs and vocal 
societies, but was only intended to protect dramatic compositions and dramatic 
musical compositions, such as operas, musical comedies, etc., which require 
enormous exx)ense to place on the stage; and in order to make the wording of 
section 4966 more explicit and prevent misconception I would suggest that 
the word " dramatic " be inserted before the word " musical," so as to read 
as follows : " Dramatic compositions and dramatic musical compositions." 

Hoping that you will bring the facts of my communication to you before 
your committee, and that the word " arrangement " will be stricken out of 
paragraph f, first section, of the copyright bill now before your committee, 
and^ the word ** arrangements " stricken out of section 6 of said bill, and that 
there will be inserted in section 5, paragraph e, the word " dramatic " before 
the word "musical," which would then. read "dramatic musical compositions," 
and assuring you that I have every confidence iii your committee and that 
you will not permit the failure of the Government in inviting all the interests 
affected by this proposed bill at the initial conferences to result in legislation 
prejudicial to the interests of such a large portion of the citizens of the 
United States, I remain. 

Yours, very truly, Herman Fbomme. 



[From the Inland Printer, August, 1906.] 
INJUSTICE IN PROPOSED COPYBIGHT LAW. 

Mr. S. H. Horgan, art manager of the New York Tribune and editor of the 
department of process engraving in the Inland Printer, is making a vigorous 
fight against the iniquities of the proposed copyright law. In a letter to News- 
paperdom Mr. Horgan says : " Proprietors of newspapers should wake up. A 
new copyright bill has been concocted without consulting, as far as known, a 
single maker of newspaper illustrations, the ^result being that newspapers must 
either give up illustrating or be prepared to pay from $250 to $5,000 damages 
for many of the pictures they will publish. The newspapers of the country had 
better get together in this matter, as they will be in such a shower of copyright 
suits as to fiood them. What are they going to do about it? " 

Among the various clauses in the proposed law which are prejudicial to news- 
paper interests and which are distinctly inequitable are the following : 

Under the present law the proprietor of a photograph or negative can obtain 
copyright. 

The proposed copyright bill (section 37) makes the copyright a distinct prop- 
erty from the material photograph which is the subject of copyright. Thus the 
proprietor of a negative or photograph may have no right to reproduce it. 

Referring to the applicant for copyright, the present law says : 

" He shall on or before the day of publication in this or any foreign country 
deposit in the mail within the limits of the United States a printed copy of the 
title of the photograph, and not later than the day of publication deposit in 
the United States mail two copies of the photograph." 

The new bill (section 2) allows the photographer thirty days after publica- 
tion of the work (photograph) upon which copyright is claimed to ^ply for 
copyright. And (section 15) adds: "If by reason of any error or omission he 
has neglected to do so within thirty days, it is permissible for him to apply for 
registration within a period of one year after the first publication of the photo- 
graph." 

The present law orders : " The photograph must be from a negative made 
within the limits of the United States." 

The new bill permits the photograph or negative to be made in any part of 
the world, and apparently by a citizen of any country. 

The present law says : " The notice of copyright must be inscribed upon some 
visible portion of the photograph or of the substance on which the same shall 
be mounted in the following words : * Entered according to act of Congress in 

the year , by A. B., in the oflfice of the Librarian of CJongress at Washington,* 

or at his option the word ' copyright,' together with the year the copyright was 
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entered, and the name of the party by whom it was taken out, thus : * Copyright, 
18—, by A. B: " 

The new bill allows: "The notice of copyright shall consist of merely the 
word 'copyright,* or the abbreviation *copr.,* or the letter *C.' inclosed in a 
circle, accompanied in every case by the name of the proprietor or by his in- 
itials, monogram, mark, or symbol," and this can be anywhere, on the front or 
back or even the edge of either the photograph or the mount. 

Commenting upon the proposed bill, Mr. Horgan says : 

" Each one of these four sections in the new copyright bill relating to pho- 
tographs has such skillfully devised changes in the present law as to give pho- 
tographers largely increased opportunities for levying damages on the news- 
papers and all illustrated publications. 

" Then the damages are defined by the new bill to include * damages the pro- 
prietor of the photograph may have suffered,' plus ' the profits the infringer may 
have made,' together with $1 for every infringing copy of the newspaper made, ' 
sold, or found in the possession of the infringer or his agents or employees.' 
* Such damages shall in no case exceed the sum of $5,000 or be less than the 
sum of $250.' 

"The photographer is allowed three years after an alleged infringement to 
begin an action, and ' in all recoveries under this act full costs shall be 
allowed.* " 



AFTER RECESS. 

The chairman called the meeting to order. 

STATEMENT OF MB. STEUART— Continued. 

Mr. Steuart. Mr. Chairman and members of the committee, we 
pass now to the nineteenth section of the act, which provides for ex- 
tensions. That contains a clause which may need some explanation, 
md that is the incorporation of the right on the part of the licensee 
or assignee of the copyright to a voice in the extension. There was 
a great deal of discussion about the framing of that clause when the 
matter was under consideration by the convention, and nmch diffi- 
culty was experienced in trying to protect the rights of all parties, 
and finally this clause was reached as a compromise of the interests 
involved, because it gave to each side the necessity of calling upon the 
other, both the author or the original proprietor and the subsequent 
licensee or assignee, as to what should be done in the case of an ex- 
tension. It was the best compromise that we thought possible under 
the circumstances, because it left each of those mterested a voice. 
They had to be consulted and had to be reconciled before the appli- 
cation could be made. Some one has with some degree of propriety 
suggested that in this day, when many of our most distinguished 
authors are ladies, it is hardly fair to the husbands to draw an act 
providing for an extension for the benefit of widows only. If the act 
IS to be logical and you gentlemen are husbands. and you are going to 
draw an act for your own benefit, you had better provide for wid- 
owers as well as widows. 

Mr. Hinshaw. There is no reason why a husband should not take 
the property of the wife in this case any more than there is in any 
other property that she may possess. . 

Mr. Steuart. Not the slightest. If the benefit is to the widow in 
case the husband is an author, then the extension should inure to 
the benefit of the widower in case the wife is the author. 
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Mr. BowKER. I think the use of the word " widow " included both 
sexes originally. 

Mr. Page. Is it not a fact that in Illinois the law now speaks of 
the interest of the husband ^as a dower right? I am under the im- 
pression that it does. 

Mr. Steuart. 1 do not know. I am not familiar with the law of 
Illinois. 

Mr. McGavin. No ; there is no such provision as that. 

Mr. Steuart. Some objection has been made to section 22 on the 
ground that it creates rights which might be availed of by mere affi- 
davit on the part of the copyright owner, and very great hardship 
•might be imposed upon persons whose goods or books were sent 
through the mail or which were sent through the customs-house on 
the mere election, mere claim of somebody who might possibly have 
an interest. 

Mr. BoNYNGE* What section is that? 

Mr. Steuart. Section 22, which provides that any reproduction, 
without the consent of the author or copyright proprietor, of any work 
or any material part of any work in which copyright is subsisting 
shall be illegal and is hereby prohibited. Now, it does not appear 
to me that there is any difficulty whatever about that. The custom- 
house of the United States and the post-office of the United States 
is not going to take the initiative of prohibiting things from passing 
through the post-office' or through the custom-house unless they are 
fully assured that any action they may take is warranted by law. 
I'he proof will have to be complete before any initiative is attempted 
on the part of those Departments, so that I do not think there is 
the slightest danger to the public through the existence of those 
provisions. 

We come now to the very important provision, section 23, which 
relates to remedies. This clause is one of very great difficulty. It 
relates to the civil remedies only. When this clause was first con- 
sidered we were confronted with precedents of the patent law and the 
trade-mark law and the copyright law with reference to drama and 
music, and an attempt was made to put into this clause all of the 
remedies of the existing law and all of the remedies which have 
already been enacted by Congress with reference to patents, as well 
as trade-marks. A recent trade-mark law had been passed containing 
some very important and valuable remedies, and this clause has been 
drawn as a consolidation of all the remedies which had existed be- 
fore with reference to copyrights, patents, and trade-marks, wherever 
there is no inconsistency. In case of infringement of copyright, 
which has been proven, an injunction, of course, goes as the usual 
remedy. Then, as to the question of profits and damages, the de- 
fendant is to pay to the copyright proprietor such damages as the 
copyright proprietor may have suffered due to the infringement, 
as well as all of the profits which the infringer may have made from 
such infringement. Now, it is said that that is a double remedy, to 
recover both profits and damages, something which . is unknown to 
existing law. That clause is drawn upon the existing statutes. The 
patent statute contains this language, section 4921 of the Revised 
Statutes, after providing for the recovery of damages: 

In addition to the profits to be accounted for by the defendant, the damage 
the complainant has sustained thereby. 
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Now, that is the language of the patent act. Section 19 of the 
trade-mark act, 1905, contains the identical language : 

In addition to the profits to be accounted for by the defendant, the damage- 
the complainant has sustained thereby. 

That is the language of the patent act, section No. 4921, and of the 
trade-mark act. The courts have construed that language in various 
ways. Some of the courts have construed it to mean that the owner 
of the patent might have one or the other, whichever was the greater. 
The language seems to indicate that he may have both. . On its face 
it appears to give both profits and damages in equity. If that is 
the existing law with reference to patents and trade-marks, it ought 
to be the law with reference to copyrights, and the attempt has been 
made in this act to reproduce identically the same meaning in the 
language which has been used. Possibly it might have been better 
to have used exactly the same words. 

Mr. BoNYNGE. Have you not made the intent of the law a little 
clearer by the language you have used in this act ? , 

Mr. Steuart. If the courts will decide that the language of the 
patent act and the language of the trade-mark act will exclude the 
recovery of both profits and damages, then, for the same reason, they 
will decide that the language which has been used in this section 
will also prevent the recovery of both. 

Mr. BoNYNGE. Do you think that is true? Do you not use lan- 
guage in this section that will preclude the possibility of the court 
determining that they could only have one or the other of the two 
remedies? 

Mr. Steuart. I can not see any difference in the sc<)pe of the 
language. 

Mr. BoNYNGtJ. You have said in this case — 

To pay to the copyright proprietor such damages as the copyright proprietor 
may have suffered, due to the Infringement, as well as all of the profits which 
the infringer may have made frc^m such infringement, etc. — 

that certainly nieans both. 

Mr. Steuart. It would seem so, and this is the language of the pat- 
ent act, " in addition to the profits," and " addition " does not mean 
either. 

Mr. BoNYNGE. No. . , 

Mr. Steuart. " In addition to the profits to be accounted for by the 
defendant, the damage the complainant has suffered." Now, the 
question, as I said, is by no means one which is entirely settled by the 
decisions of the courts. The language of both the patent and of the 
trade-mark act is in itself broad enough to give both, and the language 
of the copyright act ought to be similarly broad. 

Senator Smoot. You were here when Mr. Wilcox, of Buffalo, made 
a suggestion offering a substitute to section 23, commencing on line 
12, page 17 ? 

Mr. Steuart. I was. 

Senator Smoot. You heard that ? 

Mr. Steuart. I did, and I will discuss that now. I have not the 
text of Mr. Wilcox's suggestion before me, but as I remember 
hearing it, it appears to me to be admirably phrased to accomplish 
exactly the same result which is intended by the language which is 
used in the bill as it is presented. The language which is here used 
is not altogether the best which might be chosen, but it has been 
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chosen for the reason that it repeats the language of the existing 
copyright act, and it was thought better to adhere to that language 
which has been construed by the Supreme Court and given a meaning 
which is a meaning we desire to follow in this act, than to change it 
even in the hope of making it clearer. The language of the section, 
" In lieu of actual damages and profits, such damages as to the court 
shall appear just," would appear to put into the court the absolute 
right where it was an equity case to decide what should be allowed in 
the way of liquidated damages, subject of course to the limitations 
that it must not be less than $250 nor more than $5,000; and that the 
amount which the court should determine should be decided by a com- 
putation of so much per copy according to the number of copies 
found. Section 49G6, Kevised Statutes, the dramatic act, provides: 

Such damages in all cases to be assessed at such sum, not less than $100 for 
tlie first, and $50 for every subsequent performance, as to the court shall appear 
to be just. 

Now, the danger in drawing a clause of this kind is that it may be 
construed to be penal in its character, and therefore an interpretation 
may be applied to it which will be exceedingly strict and rigid, and 
which will be objectionable for the purpose for which -we desire it. 
We want to make it so that it will not be penal, so that it will onfy be 
liquidated damages, so that we can recover on the evidence what the 
court may decide to be proper, and this lan^age, " as to the court 
shall appear to be just," coupled with a certain amount for each per- 
formance has been construed by the Supreme Court of the United 
States in the case of Brady v. Daly (175 U. S., 151), and it has been 
held that that language is not penal, that that is liquidated damages, 
and that that is a proper mode of expression to get liquidated dam- 
ages into a statute. Now, in order to save ourselves from making any 
possible iriistake in the matter, we have, at possible risk of being a lit- 
tle ambiguous, i^sed the very words of the old statute as they have 
been construed by the Supreme Court, in order that we might be sure 
that under no subsequent construction would that language be held to 
be penal rather than liquidated damages. Now, Mr. Wilcox has 
suggested this change : 

Or in lieu of such damages and profits the plaintiff may elect to claim and 
thereupon may recover, as liquidated damages, and not as a penalty, an amount 
to be assessed as hereinafter stated, but such damages shall not in any case be 
less than $250 nor more than $5,000, except that where a willful or intentional 
infringement is found the court may, in its discretion, double or treble the liqui- 
dated damages, even though this may raise the amount above $5,000. 

That is a perfectly clear section, which will convey exactly what 
we want to do. Whether it will be as safe to accomplish what we 
desire as the language which has been used, because or its failure to 
use the very language which has been construed by the courts, is a 
question for "the committee to decide. I have no objection to the 
language. I think it is very good language and will certainly ex- 
press what we desire. 

Mr. Wilcox. If the chairman will permit, I would desire to make 
a few suggestions here. 

The Chairman. Certainly. 

Mr. Wilcox. In the friendliest spirit and a desire to arrive at a 
common understanding, I desire to say that the section which the 
gentleman relies upon as a precedent for the language used in the 
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bill as drafted is a section relating to damages for infringement of 
dramatic copyrights. Is that section equally applicable, in his judg- 
ment, to infringement of other kinds of copyrights, which are not 
based upon a single production and with a considerable amount of 
damage, like $100 or $50, but where the productions are numerous 
and the infringement in a single instance is slight and the damage 
in any one instance for a single reproduction may be very trifling, a 
few cents only, and where .the conditions are quite different? Has he 
ever worked out in his own mind the manner in which the court would 
apply its discretion to a case of infringement of an ordinary cheap 
book where a hundred thousand copies might be produced, or several 
thousand copies of a lithographic print, .such as I gave an illustration 
of this morning, where the profits were very small and the damage 
in case of a single infringement would be very trifling, but where the 
wrong is a substantial wrong, and where the present statute gives a 
fixed penalty of $1 a copy? How would the court apply its discre- 
tion to such a case as that? How could it do it, unless it acted as a 
jury and assessed damages? Is not that likely to be confusing in 
the draft suggested ? 

Mr. Steuart. It does not seem to me there will be any difficulty 
about that at all. It does seem to me verv desirable that in this 
section in which we are trying to preserve the discretion of the 
court, the independent judgment of the court, we are trying to give 
to the court the power to assess liquidated damages, which will not 
be penal and will not be fixed. The court ought to have abso- 
lute discretion as to how much will be allowed as liquidated dam- 
ages in order that we may avoid all possible danger of creating a 
fenal provision for the punishment of this kind of infringement, 
t seems to me that the words as they are used in the .dramatic 
section, " such damages as to the court shall appear just," will cer- 
tainly preserve the discretion of the court and give to the court 
the entire control over the whol^ question in a way that will avoid 
any possible danger of the act being construed to be penal. Whereas 
I think there is a possible doubt that even with the words in the sec- 
tion as proposed by Mr. Wilcox, that it shall not be regarded as a 
penalty — even with that language in the act, if the court should find, 
after construing it, that the act was penal, that the act did as a mat- 
ter of fact provide for a penalty or as a matter of fact contain 
all the requirements and aefinitions of a penalty except m that 
one particular, it becomes a very serious question as to whether Con- 
gress could change a penalty into liquidated damages by merely 
calling it by another name. 

Mr. Wilcox. If I may be permitted one other question — if the 
plaintiff sought his remedy on the equity side of the court and asked 
tor an injunction and incidentally for the assessment of profits and 
damages, or for the substituted damages which are provided for in 
the second half of that section, then it would be for the court to as- 
sess the damages unless it referred that section of assessment of 
damages to a jury, which is what in many jurisdictions the court 
would do; the court would refuse to assess the damages if there were 
any discretion about it at all. But suppose the plaintiff did not seek 
his remedy in that way, suppose he proceeded directly to try to seize 
the infringing articles and sought his remedy on the law side of the 
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court, then how could the court exercise its discretion? That is 
what I am at a loss to find out. The case then would be tried before 
a court and a jury, and it would be a matter for the jury to pass 
upon. I do not see how the court could exercise its discretion at all. 

Mr. Steuart. Of course, such questions as were submitted to the 
jury would have to be passed upon by the jury, and whatever verdict 
the jury found w^ould leave the court in the position where the court 
could increase that if the court saw fit to do so, if the judgment 
were too small. I think it quite proper, a very good suggestion, that 
we should provide in the section that the court should have the power 
to increase the verdict of the jury. Now, with reference to the ques- 
tion of penalties and amount of penalties, I fully agree that the}' 
ought to be made not very large, but rather small. 

Mr. O'CoNNELL. May I ask a question at this point, Mr. Chair- 
man? 

The Chairman. Yes. 

Mr. O'CoNNELL. Is there anything in any existing sections or de- 
cisions of the court which provides that a plaintiff in an action of 
this kind in seeking to establish profits need only prove gross sales 
of the defendant ? 

Mr. Steuart. No. 

Mr. O'Connell. And that the defendant must then show every 
item of cost ? 

Mr. Steuart. No. 

Mr. Bonynge. There is in the trade-mark law. 

Mr. Steuart. Not in the copyright law. Yes; there is in the 
trade-mark law, but not in the copyright law. The language which 
is here with reference to the burden of proof is copied from the trade- 
mark law of 1905, and that was done for the reason that in the 
proof of profits from infringement it has been found almost impos- 
sible to recover where all the evidence had to be gotten out of the 
defendant and where the plaintiff was charged with the burden 
of proving not only all the gross sales which the defendant had made, 
but all the costs to which the defendant had been put. Because of 
the impossibility of reaching that item the committee and Congress 
thought wise when passing this trade-mark law to shift the burden 
onto the defendant. 

Mr. BoNFNGE. It is a very easy matter to the defendant to show 
the cost of making the sale in mitigation of damages. 

Mr. Steuart. Yes; and in order that justice might be had and a 
miscarriage prevented, this provision was incorporated into the trade- 
mark law, and it has been repeated here. 

Now, with reference to the impounding clause, you have heard it 
said, very properly, that that is no more harsh than the present law. 
It is not, and it provides also that the impounding shall be made 
upon such terms and conditions as the court may prescribe. That 
certainly is not a hardship. Impounding is not going to do any 
hardship to any defendant where the defendant has the careful 
supervision and observation of the court. The court is not going to 
allow the defendant to be put into any unfortunate position of op- 
pression. If the plaintiff wants the goods of the defendant im- 
pounded, he can give such a bond as the court will consider amply 
sufficient to protect the defendant or submit to any other terms which 
the court thinks equitable under the circumstances. There is an ob- 
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jection which has been made to this subsection, that it leaves a great 
deal for the practice of the future to settle. There is doubt and 
difficulty as to how that is to be done. If the law is passed in this 
form, it is left so that it will have to be worked out in its ultimate 
detail as to the practice, and it is likely the practice will vary in dif- 
ferent parts of the country. If the committee would care to go into 
it, I have made an elaborate scheme of practice which I should be 
glad to submit, but it has been left out of this bill because it w^as 
thought to be too cumbersome for the present act. 

Mr. Wilcox. May I make one suggestion right there? Since I 
spoke this morning it has occurred to me on looking the matter over 
that the simplest and safest thing to do is to add a clause there direct- 
ing, the Supreme Court to make rules covering the practice applicable 
to the entire country. Those would then be similar to other rules in 
a great many other cases, as, for instance, the practice in bank- 
ruptcy matters, supplemented by the rules of different circuits and 
districts, each making rules for itself, subject, of course, to the rules 
of the Supreme Court. That has worked extremely well in bank- 
ruptcy cases. 

Mr. Steuart. That is a very excellent suggestion. 

Mr. Wilcox. I think a clause of that kind should be inserted to 
work out the matters contained in these two sections and the subse- 
quent sections beginning with 32 and up to 36, and I thought that 
sections 23 and 24 and then sections 32 up to 36, if I am right in my 
numbering, instead of being separated there one from another by 
intervening sections on another subject, ought to be placed together, 
and at the end of that a distinct clause added directing the Supreme 
Court to make the rules. 

The Chairman. Will you submit that suggestion in writing, Mr. 
Wilcox? 

Mr. Wilcox. Yes; I will do so later. 

Mr. Steuart. Yes; that is a very good suggestion. Now, let us 
take up section d : 

To deliver up on oath for destruction all the infringing copies or devices, as 
well as all plates, molds, matrices, or other means for making infringing 
copies. 

I think that clause might be improved by a slight change in 
phraseology. That also ought to be put within the discretion of the 
court, and it ought not to be left quite without, or rather, I will say 
it ought not to be made as positive as it is there. 

Mr. Currier. You would change that, would you not? 

Mr. Steuart. I would change that in this way : 

To deliver up on oath for destruction all such infringing copies or devices, as 
well as all plates, molds, matrices, or other means for making such infringing 
copies as the court may order. 

That will leave the entire question as to what is to be destroyed or 
delivered up to the discretion of the court, and, as one of the gentle- 
men said this morning, when a court of equity takes jurisdiction of a 
controversy of this kind it ought to be free to do complete justice to 
the full extent that may be necessary. 

Mr. Walker. Permit me to ask one question there, as to whether 
you know of any authority that the court can have or Congress can 
have to authorize a court to deprive persons of property, the character 
of which did not infringe any copyright or patent? 
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Mr. Stbtjart. This clause is designed to cover all those things 
which could with propriety be considered as elements contributing 
to infringements, and it would go no further, I am sure, when it came 
to be construed, than to give the court the power to enjoin and destroy 
all those things which were necessarily an inherent part of the in- 
fringement of copyright or which contributed to the infringement. 

Senator Smoot. You are in favor of the destruction of property ? 

Mr. Stbuaht. I think that evenrthing which contributes to the in- 
fringement ought to be destroyed, the copies themselves, so that it 
could not be repeated. 

Mr. George Haven Putnam. That would not necessarily include 
the printing pressi 

Mr. Steuart. Not at all. 

Mr. Chaney. The court would determine just what the elements 
were that contributed to the infringement. 

Mr. Steuart. If the court were given that power it would decide 
and order just what should be destroyed and what not. 

Mr. Webb. In section 22 you provide that every reproduction 
without the consent of the author or copyright proprietor of any 
work or any material part of any work m wnich copyright is sub- 
iSisting shall be illegal and is hereby prohibited. Now, in the begin- 
ning of section 28 you say that if any person shall infringe the copy- 
right in any work protected under the copyright laws of the United 
States by doing or causing to be done, without the consent of the 
copyright proprietor first obtained in writing, etc., and in that sec- 
tion you leave out the word " author." Why do you leave out that 
word in one section and include it in another. 

Mr. Steuart. I really don't know why the word was used in one 
section and not in the other. I take it the words " copyright pro- 
prietor " are all that are necessary in either section. The owner of a 
copyright is the only person who has a right to complain. The 
author may have parted with his right. 

With reference to the question of jurisdiction, that is a question 
which of course the committee must decide. When this question of 
jurisdiction was before the Congress — this is in section 32 — there 
were very many of those present who had been greatly harassed, 
and whose business had been greatly interfered with, by the infringe- 
ment by irresponsible people, venders, people who would take a piece 
of music and make a thousand copies of it, or have 10,000 copies of it 
made in some remote place, and then take those copies out on the 
street and sell them, or scatter them all over the country by mail and 
have them sold bv fakers on the street or in stores ; and it was stated 
at that time that it would be utterly impossible to reach the infringe- 
ment and stop it if the jurisdiction of the courts were limited to the 
place of residence or State or district of which the infringer was an 
inhabitant. If the suit is to be brought against the seller, against 
the person who has the thing in his possession, why it must be brought 
wherever the act of infringement is discovered. A man is found on 
the street selling music by the sheet at a few cents, which under the 
copyright would bring a dollar, and if the person who buys from 
this vender on the street is to be compelled to inquire the residence of 
that individual and then go all the way back to the State from which 
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that individual may claim a residence and there bring a suit, or else, 
as was suggested by the chairman this morning, bring the suit in the 
district in which tne owner of the copyright may reside, his service 
upon this vender on the street is almost an impossibility. 

The Chairman. Suppose that is changed and amended so as to 
provide this, " that actions arising under this act may b^ instituted 
m the district of which the defendant or his agent is an inhabitant ot 
may be found." 

Mr. Steuart. That is right. 

The Chairman. Would that satisfy you ? . 

Mr. Steuart. That is quite right. 

Mr. BoNYNGE. That is the language of the statutes of the dif- 
ferent States. ' 

Mr. Steuart. That is entirely correct. 

The Chairman. It eliminates the latter part. 

Mr. Steuart. That would be entirely satisfactory to us. It would 
give the fullest remedy. 

Mr. Wellman. May I ask, Mr. Steuart, if that would protect th« 
rights of dramatic composers as well as they are protected under the 
present law ? I ask the question in the absence of Mr. Bronson How- 
ard, my colleague, as vice-president of the American Copyright 
League and in the interests of the Dramatists' Club. 

Mr. Steuart. I understood the chairman to suggest that the clause 
contained between lines 10, 11, 12, and 13 only should be amended. 

The Chairman. That is right. 

Mr. Steuart. Did you also refer to the erasure of any other part 
of the section ? 

The Chairman. Those are the only lines I had in mind at the time. 

Mr. Steuart. That would give all of the existing language of th^ 
act (4966) which is now the dramatists' section. In section 33 it 
has been suggested that that section as it is now drawn would cut off 
the appeal to the Supreme Court of the United States. I can not so 
read the section; it was not So intended. If th^t is the interpreta- 
tion which can be placed upon it it must be altered, because there is 
now an appeal as of right from the circuit courts of appeal in copy- 
right cases to the Supreme Court of the United States, and it is 
desired to retain that right of appeal. The section is that the final 
orders, judgments, or decrees of any court mentioned in section 32 oJ 
this act arising under the copyright laws of the United States may 
be reviewed on appeal or writ of error in the manner and to the 
extent now provided by law for the review of cases finally determined 
in said courts respectively. Now, it was intended by that language to 
preserve the right of appeal. 

Mr. BuRKAN. Under the present statute, if a motion for an injunc- 
tion is granted, and an order granted, we may appeal to the circuit 
court of appeals from that order ; but the way the act reads now we 
would be deprived of that right to appeal, because an injunction 
order is not a final order ; it is interlocutory. I therefore suggest that 
that be stricken out. It is very important to the defendant in some 
cases, if an injunction is granted and the defendant feels aggrieved, 
that he should have the right to appeal. 

Mr. Steuart. That is provided for by existing act of Congress. I 
do not think this would change it. 
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Mr. BuRKAN. That is the question. Might it not be contended that 
this statute wipes out the other act of Congress ? 

Mr. Steuart. It is not desirable to take interlocutory orders up. 
What you want to do is to take up final orders. If you leave it as it 
is it will only apply to final orders, and it will leave the existing 
statutes which now provide for an appeal in interlocutory cases 
stand. 

Mr. BuRKAN. But when this Congress enacts a law and provides 
that appeals on copyright cases shall be only from final orders, judg- 
ments, and decrees 

Mr. Steuart. This does not say that. 

Mr. Currier. They are asking now for legislation allowing them to 
take an appeal on interlocutory orders. 

Mr. Burkan. Yes; but the act does not grant that. 

Mr. Steuart. There is an act of Congress now which does grant it 
and which will not be affected by this clause. 

Mr. Burkan. I think it will. 

Mr. Steuart. This relates only to final orders. 

Mr. Burkan. This is my construction of section 33, that the final 
orders, judgments, or decrees of any court mentioned in section 32 of 
this act arising under the copyright laws of the United States may 
be reviewed on appeal or writ of error in the manner and to the extent 
now provided by law for the review of cases finally determined in 
said courts, respectively, so that all copyright cases would be covered 
and controlled by this section. 

Mr. Steuart. All final orders. 

Mr. Burkan. And would grant the right of appeal in final orders? 

Mr. Stewart. Precisely. 

Mr. BoNYNGE. We could say that interlocutory orders may be 
reviewed, as provided by section so and so. 

Mr. Burkan. I might suggest " that the orders, judgments, or 
decrees, etc., may be reviewed on appeal or writ of error in the manner 
and to the extent now provided by law for the review of cases deter- 
mined in such courts, respectively," simply striking out the words 
" final " and " finally." 

Mr. BoNYNGE. Would not that prevent an appeal or a review on any 
interlocutory order, whether an injunction order or not? 

Mr. Burkan. That is true but 

Mr. BoNYGNE. You would not want to have every single order that 
might be made in the action reviewable by the appellate court. ' 

Mr. Burkan. As I understand the rule to be to-day, at least in the 
United States court in the New York jurisdiction, it is that any order 
that involves a substantial right is appealable. 

Mr. BoNYNGE. This would not be limited to that, but would allow 
an appeal from every order. 

Mr. Burkan. Why not say interlocutory order, or from the order 
granting or denying a motion for an injunction. It might be con- 
strued as permitting an appeal only in those cases, only from final 
orders. That is the danger, because you are providing tor appeals. 

Mr. Chaney. It would undoubtedly be important in a case like 
this that in the case of an injunction you should have the right to go 
into the Supreme Court. 
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Mr. BuRKAN. Yes. 

Mr. Walker. Mr. Chairman, I think Mr. Burkan is exactly right 
for once [laughter], and if that section is amended by canceling the 
word " final," in line 24, section 33, and the word " finally," in line 3, 
on page 28, and amended by changing " determined," in line 4, 
page 28, to " pending," then the operation of the section will be to 
relegate this subject entirely to existing law in respect to appealable 
orders or any One appealable order, so that when the court is asked 
to grant an appeal or not grant an appeal, it will be directed by this 
section to look at the existing law. 

Mr. Burkan. Exactly. 

Mr. Walker. TVTiereas if the section stands as it reads here now, it 
will be considered that only final judgments or decrees in copj^right 
cases shall be appealable, and the general law heretofore existing 
will be considered as being modified to that extent in copyright cases. 

Mr. Sousa. Mr. Chairman, I would like to ask in that case what 
would happen if this bill became a law before the decision of the 
Supreme Court of a case that came from the circuit court of appeals? 
Suppose this present bill is passed by Congress, and then we will say 
that in a month or three months from now a case now before the 
Supreme Court should go there and it should be decided that under 
the Coilstitution we have rights in our compositions, can we recover 
for that damage which occurred before the passage of this present 
law? 

Mr. Steuart. No ; you could only recover penalties which were in 
the law at the time the infringement occurred. 

Mr. SousA. Will you kindly try to reconcile this for me? In the 
present copyright law it says that the composer or author shall hatje 
the opportunity of printing his composition. As I understand this 
decision, which I have in mind, it says that the machine or music- 
playing device is publishing the composition by producing musical 
sounds. Who publishes it? The machine does not do it any more 
than a gun shoots itself off. The man put that record on there, and 
if we lose that case we lose all of that money. 

Mr. Steuart. That is a question you will have to ask the courts. 

Mr. SousA. That was in this decision published, and it so says. 
Now, the machine did not run around and take this up ; it did not 
take my compositions. If I depended on the machine doing it, it 
would never be recorded ; but these gentlemen have these machines, 
and I think you ought to look into that and make it so that if the 
court decides that " writing " means exclusive property that we will 
get something for a sort of back action. [Laughter.] 

Mr. Steuart. Mr. Chairman, I am very much obliged to the com- 
mittee for giving me the attention that it has, and I will not occupy 
any more time. 

Mr. Currier. Mr. Steuart, what was the purpose of the peculiar 
phraseology of section 64 ? 

Mr. Steuart. To satisfy some of the good gentlemen of the Drama- 
tists' Club, that all the provisions of section 4966 were in the pres- 
ent act. That was all. We thought we had them all in ; we believed 
we had, but they had some fear that some of them might have been 
left out. That was the reason. 
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(For memorandum of the committee on copyright and trade-mark 
of the association of the bar of the city of New York, prepared for 
the joint committee of the Senate and House in reference to the pend- 
ing copyright bill (S. 6330, H. R. 19853), see Appendix, pp. 403- 
410.) 

STATfiKElrr OF MB. JEREMIAH J. SULLIVAN. 

Mr. Sullivan. Mr. Chairman and gentlemen, we have received 
such generous consideration from your respective committees in the 
past that I have refrained from taking up any more of your time 
at this hearing or at any of the previous hearings than possible, 
but I feel that in order to reply to some harsh and unjust criticisms 
which have been made upon our bill and also in order to introduce a 
slight change in the manufacturing clause of the law, that I should 
take at least five or six minutes of your time. I now refer to the 
proof copy, on page 44 

Mr. Currier. What section is that, Mr. Sullivan? 

Mr. Sullivan. Section 13, the last two lines on page 44, in the 
proof copy. . There have been some criticisms made in regard to the 
manufacturing clause of the law. These are the opinions of two 
gentlemen in regard to the manufacturing clause, and I wanted to 
say,' in regard to those comments, with your permission — I wanted 
to ask if those gentlemen were aware that less than six months ago 
a series of American school books of the standard series now used 
in our public schools was imported from Japan into the port of 
San Francisco, invoiced at 850 per cent less than they could be put 
upon the American market by the American publishers, and to inquire 
in view of that importation whether they then used the word " can- 
celed " as applying to the manufacturing clause or to their own 
business, for I am positive that with the importation of such books 
at 850 per cent less than they can be produced by the American pub- 
lishers, that inside of five years 95 per cent of the American publish- 
ers will be also canceled. 

Senator Smoot. Well, those books were not allowed to enter the 
United States, were they ? 

Mr. Sullivan. They would have been allowed entry only that they 
carried false notice of copyright. They stole the American copy- 
right, and the only reason they were refused entry into the United 
States is because they stole the copyright. Otherwise they would 
have been allowed entry here. 

Mr. Currier. They took the plates over there to Japan. The 
plates were made here. 

Mr. Hinshaw. Were they undervalued ? 

Mr. Sullivan. That could not he proven. The collector of the 
port held them up, in the first instance, I believe, because he thought 
they were undervalued, and he then found the American copyright 
had been stolen. The only reason they were not allowed to come in 
was because they carried a false notice of cbpyright. 

Turning to page 51 of the proof copy the only other criticism I 
wish to refer to 
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Mr. Currier. That is what section ? 

Mr. SrnLLivAN. Page 51 of the proof copy, section 13, and this 
criticism is declared to be, or our legislation is declared to be out- 
rageous. In reply to that I wish to say that, representing 50,000 
American typographers and other interests in the printing business, 
we repudiate that assertion. That is a term often applied to our 
people for want of a better argument. I furthermore want to say 
that this same outrageous legislation has been submitted to the judg- 
ment of the Senate and House Committee on Patents, and that the 
Senators and Representatives have passed judgment upon itj and that 
they have reported it favorably, and that it has already passed one 
branch of Congress; and I am positive that if there was anything 
outrageous about it it would not have received your approval. 1 
think that the inarksman aimed low and shot high in that instance. 
That is all I wish to say in regard to the criticisms, because the other 
feimply extends the manufacturing clause of the law. 

Now, Mr. Chairman, the position that we have taken has been 
found necessary by our interests, and while we have been criticised, 
we have had some very cordial friends criticise us, believing our po- 
sition was not justifiable. I have passed up for your consideration a 
publication of the United States Government, the bulletin of the 
United States Department of Labor, which on page 112 shows a 
printed chart carrying the average hourly rate of the American 
typographer, the English, the German, the French, and the Belgian 
typographers. Our wage rate in 1904, from statistics furnished by 
one of the most reliable Departments of the Government of the 
United States — the United States Bureau of Labor — gives it at 45 
cents per hour. The average of the English, the German, the French, 
and the Belgian printers is found to be 11 cents per hour. Now, I 
have had representatives from the French and German authors, the 
officers of the English publishers, come to me and ask that the Ameri- 
can typographers modify or eliminate the manufacturing clause of 
the law. And they have put up the cold-blooded proposition that if 
we eliminate the manufacturing clause of the law they will bring 
their books over here and have us print them. I respectfully sub- 
mit to you that it is not reasonable for a moment to believe that the 
German, the French, or the English publisher or author will bring 
these publications over to the United States, where the cost of manu- 
facture is 300 per cent more than it is at home, and have their work 
done here. I have told them upon all occasions that when the truth 
of their logic percolated through my brain I would give them my 
answer, and that will never be given until the tea time of everlasting 
sundown. As American printers we claim that the manufacturing 
clause of the law is the only barrier that stands between us and com- 
petition with the European typographers. 

The Chairman. Do I understand, Mr. Sullivan, that you wish 
these sheets to be incorporated as a part of your remarks ? 

Mr. Sullivan. As a part of my argument. I request that that 
plate be made a part of the record. 
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Wages and hours of labor in hading occupations in ike United States and in Europe, 

1890 to 1903— Compositors. 







Wages per hour. 




Hours per week. 




1 

Year. 


United 

States. 

(a) 


Great 
Britain. 


Ger- \ 
many ^ ,_ 

(^^,^°^- F^^"«^- gium. 
only). 1 


United 
States. 

(a) 

53.15 
52. 62 
52.68 
63.13 
52.75 
62.73 
52. 68 
52. 47 
52.06 
51.26 
51.09 
50.37 
49.96 
49.81 


Great 
Britain. 


Ger- 
many 
(Niuem- 

berg 
only). 

57.40 
57.78 
57.32 
57.10 
56.36 
53.41 
63.60 
51. 16 
51. 13 
51.47 
50.80 
50.47 
51. 21 
51.08 


France. 

60.00 
60.00 
60.00 
60.00 
60.00 
60.00 
60.00 
60.00 
60.00 
60.00 
60.00 
60.00 
60.00 
60.00 


Bel- 
gium. 


1890 

1891 

1892 

1893 

1894 

1895 

1896 

1897 

1898 

1899 

1900 

1901 

1902...... 

1903...<.. 


$0.3980 
.3997 
.4013 
.3933 
.3796 
.3827 
.3897 
.3925 
.3934 
.4086 
.4071 
.4252 
.4352 
.4467 


$0. 1572 
. 1651 
.1689 
.1692 
.1693 
.1689 
.1696 
.1697 
.1697 
.1699 
.1699 
.1730 
.1768 
.1795 


$0.1065 
.1048 
.1109 
.1141 
.1153 
.1238 
. 1215 
.1295 
.1282 
.1294 
.1299 
.1364 
.1369 
.1411 


$0.1207 , $0.0788 
.1207 ' .0756 
.1207 : .0772 
.1207 .0762 
.1207 .0790 
.1207 .0794 
.1207 .0796 
.1207 .0825 
.1255 .0820 
.1255 .0825 
.1255 , .0833 
. 1255 , 0820 
.1255 .0907 
.1303 .0955 


54.38 
52.67 
52.17 
62. 17 
52.17 
52.17 
52.17 
52.17 
52.17 
52.17 
62.17 
51.67 
50.83 
50.00 


60.00 
60.00 
60.00 
60.00 
60.00 
60.00 
60.00 
60.00 
60.00 
60.00 
60.00 
60.00 
54.00 
54.0(A 



a The wages and hours of labor shown for the United States are for compositors, newspaper, only. 

I wish to say, Mr. Chairman, further, that we have followed copy- 
right legislation and copyright matters for fifteen j^ears very closely 
and have found it necessary to do so. We participated in all the 
conferences; we took an active part in the debates and in the discus- 
sions. It was generally understood that there would be no amend- 
ment or objection to our manufacturing clause. I wish to say that 
the only thing that we have offered in the entire draft of this bill is 
a clause or an addition to the manufacturing clause of the law which 
requires that with the time of the deposit of the two copies an affi- 
davit under the seal and register of a notary public of the United 
States must accompany those two books, specifying that the law has 
been complied with and that the manufacture of those books has 
been done in the United States. To-day it is the simplest matter to 
get a copyright, and I say this with all due respect to the Librarian 
of Congress and to the Copyright Office, for I have ^reat respect for 
both, but simply upon §l printed statement made by John Doe, of 
Park Row, who is not known and perhaps never was seen and who 
can send in an application on that'blank and register the copies of 
his work and that grants him a copyright. He does not state that he 
has complied with the law; he simply gives his name and address 
and says that he is the author of a work called " The Great West," 
or something of that kind. Now, we have found it necessary, fol- 
lowing closely this law for a number of years — we do know positively 
from information that comes to us from reliable sources that the law 
is violated by the introduction into this countr}^ of old plates, metal 
allowed to come in here free of duty. We have therefore under- 
taken to strengthen the manufacturing clause, requiring that before 
a person secures a copyright he shall testify under oath that he has 
complied with the law and that those books have been manufactured 
in the United States. 

Mr. BoNYNGE. Didn't we have a bill of that kind before the House 
committee? 
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Mr. Currier. It passed the House. Mr. Sullivan, in view of what 
you state about the printing of those books in Japan from plates 
made in America, don't you think it is vital to the interests of the 
people you represent -that the law should provide that the printing 
should also be done in the United States? 

Mr. Sullivan. Most assuredly. 

Mr. BoNYNGE. That is not in this bill. 

Mr. Currier. I would suggest that you and your conferees for- 
mulate an amendment there. 

Mr. SuLLrv^AN. I want to suggest right here, before it gets away 
from me, in regard to section 13, on page 25, that on the sixth line 
four words be added. It now reads, " either by hand or by the aid 
of any kind of typesetting machines, or from plates made from types 
set within the limits of the United States ; '' and I desire to have 
four words added : " From plates made within the United States." 

Mr. Legare. You want to put " within the United States " after 
the word " made ? " 

Mr. Sullivan. Yes. 

Mr. Currier. That does not cover at all the point you complain of, 
with reference to this Japanese importation. 

Mr. Sullivan. No; I understand that. It was drawn out here 
yesterdaj^ in the argument of Mr. Ogilvie. He could comply with 
the law in that respect. 

Mr. Currier. I understand you take care of that, but your amend- 
ment does not take care of the further objection that in order to 
protect your people you need to have the book printed here. I sug- 
gest that you offer such an amendment. 

Mr. Sullivan. Yes, we will do that; but at the same time I re- 
spectfully suggest that those four words be added in now. We 
believe that will minimize the danger, and where the type is set and 
the plates made here I can not conceive that it will be advantageous 
to the American publisher to then send the plates abroad and have the 
printing done and then pay the duty of 25 p^ cent ad valorem on the 
books so printed. 

Mr. Currier. Oh, that could be easily done in the instance of Japan. 
I understood you to say that that practice, if persisted in, would put 
the American publisher out of business. 

Mr. Sullivan. Yes. 

Mr. Currier. Twenty-five per cent ad valorem on books that are 
manufactured for one-eighth of what they cost here is very low. 

Mr. Sullivan. Yes. We will, therefore, thanking you for the sug- 
gestion, offer an amendment covering the entire manufacture of books, 
leaving the entire text as it is with mat exception. 

I do not wish to take up any more of the time of your committee, 
but I do believe, and the organization and interests which I represent 
believe, that you have the interest of the American workers so well at 
heart, and vour interest in their welfare is a sufficient guarantee that 
this manufacturing clause of the law will be neither modified nor 
weakened in any manner, but that you will strengthen it in every pos- 
sible way so as to forever protect us from the competition of European 
typographers, and with the expression of that belief I respectfully 
submit to you our amendment. 
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Amendments proposed by International Typographical Union, International 
Brotherhood of Bookbinders, and International Printing Pressmen and 
Assistants* Union of North America. 

Section 11. Amend by inserting after the word " edRion," page 7, twentieth 
line, the words *' which have been produced in accordance with the manufactur- 
ing provisions provided for in section 13 of this act" 

Section 13. Amend by inserting after the word ** made," page 8, fifteenth line, 
the words ** within the limits of the United States," and by inserting after the 
words " United States," page 8, eighteenth line, the words *' and that the print- 
ing and binding of the said book have been performed within the limits of the 
United States ;" also by inserting after the word ** made," page 9, tenth line, the 
words "within the limits of the United States;" also by inserting after the 
words " United States/' page 9, thirteenth line, the words " and that the print- 
ing and binding of the said book have also been performed within the limits of 
the United States;" also by inserting after the word "establishment," page 9, 
twenty-second line, the words " or establishments ;" also by inserting after the 
word " process," page 9, twenty-third line, the words " or printing or binding," 

Section 17. Amend by striking out after the word " published," page 13, 
fifteenth line, the words to and including "therefrom," in the sixteenth line, 
and inserting the words " in accordance with the manufacturing provisions 
specified in section thirteen of this act." 

Section 30. Amend by striking out after the word "proprietor," page 23, 
sixth line, the words to and including " United States," in the ninth line, and 
inserting the words " which have not b^en produced in accordance with the 
manufacturing provisions specified in section thirteen of this act." Also by 
striking out, after the word " produced," page 24, fifth line, the words to and 
including " therefrom " in the seventh line, and inserting the words " in 
accordance with the manufacturing provisions specified in section thirteen of 
this act." 

STATEMENT OF MB. OEOBGE HAVEN PUTNAM. 

Mr. G. H. Putnam. Mr. Chairman and gentlemen of the committee, 
I would simply remind you, knowing, as I do, that the time of the 
committee is valuable, that the Book Publishers' Association have not 
yet had an opportunity to be heard in regard to the general matt^er 
of thjB bill. I was called upon to speak in regard to two specific 
propositions pending, concerning matters of which I had knowledge, 
but I desire to state that book publishers have in this proceeding, as 
in all previous copyright undertakings, had much to do with the 
shaping of copyright legislation, and I maj say for myself that for 
t\^enty years I have had the honor of coming before the committees 
of the House and of the Senate in regard, first, to the copyright bill 
introduced in 1886 ; in regard later to certain amendments connected 
with that bill and in regard to the heading off of amendments inim- 
ical to copyright. I have labored for the strengthening, as far as 
might be possible, of the defense of literary and artistic property. 
I want here in the first place, on behalf of those interested in copy- 
right property, and particularly on behalf of the publishers of this 
country, to express my very cordial appreciation of the patient and 
discriminating attention which the committee has given to its rather 
perplexing task. I have been before many committees of Congress, 
but I have never been before any in which we had such substan- 
tially full attendance as we have had from this committee. I have 
not before met Senators and Representatives who were prepared to 
go into the subject so thoroughly— may I say so intelligently? We 
realize that a very full measure of intellectual capacity is being 
given to the perplexing problems before the committee. 

In one or two of the suggestions and questions submitted yester- 
day it seemed to me there was in the minds of one or two ot the 
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legislators, and possibly of others, an idea that there ought to be 
and that there could be a separation in the matter of the defense of 
copyright between the interests of authors and the interests of the 
publishers. I desire to emphasize the fact that no such separation 
IS practicable if it should be desirable, or could be desirable if it 
were practicable. It is said that the law is no respecter of persons. 
If copyright has been ^ven to a producer, he has under that copy- 
right a certain protection of law. The assignment of that copy- 
right could not and should not interfere in any way with the ful- 
fillment of the obligations under the law to the assignee, or of secur- 
ing for such assignee the same full measure of protection that be- 
longs to the original owner of the copyright. The assignee ought to 
be, and should be under the law, in exactly the same position as 
the original producer. If an architect and builder together have 
built a house, the buyer of that house is entitled to the same kind of 
protection to his property as the original producer. But if the 
house is to be turned over to him by the original producer with a 
word like this, " this is your house, but there are certain special 
liens behind it— liens provided for by law — ^that is, some people can 
come in and without paying rent may occupy this or that room, pos- 
sibly fbr a library, and you, the present owner, will get no rent," 
in such a case the law would be a respecter of persons. That would 
not be equitable; it would certainly not be justice. It is no better 
law, it is no better justice, for a copyright than for a house, and 
the assignee of the copyright, on that ground of equal justice under 
the law, must secure all that the law originally gives to the original 
owner of the copj^right and under the provisions which you gentle- 
men fix. 

But apart from all that, we publishers are the business advisers 
and represeintatives of our authors. I have in my own safe some 
950 copyright contracts. In those contracts I am given the responsi- 
bility of looking after the copyright interests of the authors who 
have retained a continued royalty interest in their property; and 
that is distinctly true of each publisher who publishes a copyright 
book. We publishers are as truly the representatives of the au- 
thors as are our old friends who are here to represent the authors' 
league. We represent the authors who have assigned their prop- 
erty interests to us, because it is our business to do so ; because they 
are our clients, and also because our property interests are identified 
with .theirs and can not be separated from theirs. There is the 
further consideration that for a large proportion of the literary 
property produced in this country — publications which make for the 
higher education of the country — the originator is the publisher 
himself. They are the works that the publisher has suggested; 
sometimes single books, such as historical works; sometimes com- 
posite works, such as encyclopedias, and always magazines. The 
publisher is himself the originator of such work, and whatever copy- 
right you gentlemen decide upon under the present bill you will 
give to puDlishers as producers of literary property. On that 
ground also we stand before the community and before you gentle- 
men in exactly the same position as the author stands. There can 
be no separation of interests. I have been permitted during the 
twenty years since the organization of the Publishers' Copyright 
League to represent authors, just as my good friend, Mr. Johnson, 
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does, and particularly from year to year since the passage of the 
act of 1891. I have represented the authors before your committees, 
just as I have represented the publishers. I may say in this con- 
nection, that practically all the copyright laws of Europe were origi- 
nated under the initiative of the publishers, and that is equally 
true for this country. 

I desire to call attention also to the impression that obtains from 
time to time in this country that a copyright with provisions and 
penalties against infringement necessarily works to the detriment of 
the reader of books. In the countries in which there has been copy- 
right protection, absolutely well enforced, with international copy- 
right provisions, such as France and Germany, it is a fact that books 
are cheaper than anywhere in the world. The German reader gets 
his books at the least possible price at which they can be sold; the 
very best books, well written and well illustrated; and I want to 
emphasize that the copyright law does not stand in the way of cheap 
books. In fact it is only when the author and the publisher have a 
sure market that they can make the books cheap, and in this country 
he makes them as cheap' as possible. We can make money by selling 
cheaper books, but we can not make money by selling the expensive 
books, as our English friends can do. That is, therefore, a' further 
reason why you gentlemen, in giving consideration to this bill, should 
not think that because you are going to do justice only to the pro- 
ducers you are going also to further the production of literature and 
you are in so doing serving both producers and consumers. * 

In the attempt * that has been made to impair the interests of 
authors and publishers in regard to the importation into this country 
of European editions of American copyrighted books I want to recall 
to you the essential interest of the author as well as that of his assign 
in having the copyright cover. this market. If that author sells for 
a small price the right to publish his book in, say, Australia, and sells 
for a large price the American market for that book, it is contrary 
to the interests of that author that the book from the small market 
should invade the large market, even if he has gotten his purchase 
price for the book in the small market, and if he is publishing in 
America under royalty, the smaller price secured from the Australian 
copy would leave him out of pocket through the importation. There 
is and there can be no distinction between the owner of the copy- 
right and the assignee of the copyright. They must act together, 
and of necessity so. 

I should like to say just one word in regard to a detail which I 
think has made a little confusion in the text of the bill as here 
printed, and that is with reference to section b. There was a sug- 
gestion that there might be under this bill some interference with the 
use made by the purchaser of the book of the actual copy of the book 
so purchased. In this respect the phraseology of the pending bill 
makes no change in the actual purport of existmg law — the law as it 
has existed in this country since 1789. There have never been diffi- 
culties in the way of any individual doing what he chooses with that 
copy of the book that he has purchased, as far as the actual physical 
substance of the book was concerned. The further suggestion made 
by one gentleman here to me, unofficially, that this bill might inter- 
fere with the sale of books at second hand is absolutely without 
foundation. I, speaking as a publisher and a bookseller, selling 
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books at first hand and at second hand, ean say that such an idea is 
absurd. 

The old English term " copy " is a law term. " Copy " in the legal 
sense means the right to the control, not of the sheets, not of the 
paper and of the binding, but of the substance, the essence, of the 
book. The law that you are now considering undertakes to protect 
copy in the legal sense of the term. It is the essence of the author's 
work. You do not undertake in this copyright law, and in no copy- 
right law will you undertake, to say anything whatsoever about 
limiting in any way the use to be made of the printed sheet or bound 
volume. That is an article. Unfortunately for our English 4an- 
guage the word " copy " covering this physical thing and the word 
" copy " in the legal sense, covering the thought, is the same word, 
but there is no more actual relation between the two than between the 
spring of the year and the spring of a watch. I think your minds 
should be freed from any such thought. We publishers would be the 
last men to suggest anything that would hamper the resale of books 
we had once disposed of, because if we did, the booksellers would 
not buy our books. I think we can be trusted to protect our under- 
takings in that matter by any provision to which we assei^t, both for 
the interests of the authors and for our own. 

Our friend " Mark Twain " made yesterday a joking suggestion — 
and our friend Mark Twain must always be permitted his little 
joke — ^that at the expiration of the copyright term the publishers 
would go on " rolling in their profits," while the poor authors would 
sacrifice any further returns. 

Mr. Clemens very well understands, of course, that the publishers 
have themselves always worked for a longer term, the longest term 
in this country and in any country that could be secured. That does 
not look as though they were conspiring in " a grab game " of copy- 
right. I have myself worked persistently for authors' rights, as did 
my father before me. We have always striven to see the fullest 
justice for literary producers. I may say further that any publisher 
would rather control a market than go into a scramble, and that was 
one ground why the publishers initiated in 1841 and in 1886 the work 
for an international copyright,' and have labored persistently since 
for 'its maintenance and extension. We would rather control a 
market, and we can do better for the public with a controlled market 
than with a scramble market. I may say that on my own catalogue 
nearly half of the publications are books which have been planned 
by the publishers. We can produce books, gentlemen, only if you 
will give us a sure title and control to that which we produce, control 
at home, and as far as under international arrangement may prove 
practicable, recognition abroad. Anything that weakens the prop- 
erty title interferes with production, interferes with higher educa- 
tion and with the interests, therefore, of the consumers — 'interests that 
you gentlemen ought to represent and very properly do represent. 
All we want is a sure title for what we have produced. We are not 
asking for protection in the tariff sense of the law. We get some of 
that m the bill now, and individually I do not want it. We are 
asking for protection in the legal sense of the term, and therefore we 
are not coming before you asking for a privilege; we are only coming 
for justice, justice for the authors and justice lor ourselves. 

I am prepared to confirm the understanding of my friend Mr. 
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Sullivan in regard to what has been assented to in the original pro- 
tection provisions of this law, the manufacturing clause of 1891, which 
we have not undertaken to disturb, and in regard also to the rather 
drastic addition to that manufacturing clause, the addition, namely, 
of a certificate that we have done our duty under the law. I wish to 
say frankly that the publishers protested against that. We do not 
understand why, after obeying the law like other people, we should 
also have to swear to that fact that we do obey the law and to pay 
money for certificates. But we have accepted it. We accepted it in 
conference with Mr. Sullivan, and we have nothing further at this 
time to say about it. We accepted it as we have accepted a great 
many other things that we do not approve and that we do not find 
just. 

Our main interest is for the security for the authors and for their 
children and grandchildren, and for their right to the furthest and 
fullest returns from their labor. As the business representatives of 
the authors, we ask for a law that shall further the development of 
literature and the higher education of this country. We publishers 
are, it is true, also working for gain. I suppose all active citizens 
are. workers for gain, but we are working for gain in an honorable 
profession which has to tackle not a few dimcult problems. We 
get our living as best we can by trying to serve the authors and the 
reading community. You have already given us your thoughtful 
and courteous attention and we are now depending upon your 
services and power as legislators to assure us a copyri^t law which 
will be for the benefit of this generation and for generations to come. 

Mr. Webb. One moment, Mr. Putnam, before you leave. I desire 
to ask one thing about making contracts between publishers and 
authors. Suppose an author in this country sells to you his book 
at the royalty of 50 cents on each book, and that book is also pub- 
lished in Australia or some foreign country. What would be the 
difference in the royalty the author would receive, generally speak- 
ing, between what you give here and what he would get for his 
Australian copyright? 

Mr. G. H. Putnam. You are naming a fixed price instead of re- 
ferring to the form that the royalty usually takes, of a percentage: 
but taking it on a doUar-and-a-half book we will say that the royalties 
range from 15 to 25 cents a copy. We will say that his book has 
been published for railroad sale m Australia, to be sold for, perhaps, 
a shilling. He would not be likely to sell the right to Australia on 
a royalty basis at all. The country is too far off and it would be 
too difficult to get settlements. He will let the Australian publisher 
put that book into a railroad edition, say, for the round payment 
of £10. He is getting, say, $200 per thousand copies which are sold 
here. But he has sold his copyright in Australia for £10, and every 
Australian copy that comes in here and is sold takes away property 
from him just as much as it takes it away from his American pub- 
lisher. His book is being sold here on a royalty basis, and if the 
Australian copy takes the place of the copy that I may publish then, 
of course, as I say, his j)roperty is being taken away from him just 
as much as my property is being taken away from me. Look at it in 
this way. The author gets a copyright and sells that copyright to 
me for a big market for $5,000, ana will sell that copyright in a 
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small market for some such small price as I have named. We now 
come back to the old principle of law that law is no respecter of 
persons. I have paid for property under the law. Now, if the 
edition from the small market comes in and is sold here, that is 
taking away my property. It might be done under the law. It has 
been done under the law of 1891. I explained yesterday the inter- 
polations that were made in that law without consultation. That 
was appropriation. It was legalized appropriation; legalized rob- 
bery, if you will. That is what it amounted to. I paid for my 
property and then under the law, if it has been heedlessly frameci, 
my property is taken away from me. 

Mr. Horace Pettit. I would like to ask a question there. Does' 
that same argument which has been used for the Australian edition 
apply to the English edition. No one wants a shilling railway- 
edition book in a public library. 

Mr. G. H. Putnam. The importation of a book is sometimes de- 
sired, not because it is cheaper, but because on one ground or another 
it is different, and for one purpose or another it may be better. The 
English edition may contain more illustrations, though that is not 
frequent under present conditions. Our American people demand 
the best and get the best. We point out that just before 1891, if 
a library or an individual in this country wanted an English edition 
of an American work, there was no difficulty of his getting it from 
the ordinary trade representatives, through the^opdinary channels of 
trade. Under the law as-. we have framed it, the libraries can still 
import one copy of that English edition, and if they do that twice a 
week they can get 104 copies a year, atid I suggest that in so far as 
that is concerned we have gone as far as we ought to go. 

Mr. Thomas Nelson Page. Mr. Chairman, may I call attention to 
one thing at this time? It is well known, no doubt, to many of you 
that in England the control of the great many classes of books, par- 
ticularly fiction, that are issued in England vests in what is called 
the Mudie libraries. They are simply public libraries having sub- 
scribers, and, as I understand it, they really control the price of 
books, the issue of books largely, in the beginning. For instance, 
when Trilby, which we all remember with a great deal of pleasure, 
was sold by Du Maurier to Harper & Brothers years ago. Harper & 
Brothers published an edition of Trilby which went all over the 
country, with the drawings by Du Maurier himself, and that book 
was published, I suppose, for $1.50 in this country, certainly for not 
more than $2. Trilby was published in England as a guinea volume 
by the Mudie Libraries — I mean they controlled it — a guinea volume, 
without the illustrations. I think that some years afterwards they 
did publish a cheaper edition, with illustrations, but I am not pos- 
itive about that, and if this clause about libraries should be retained — 
and I am not prepared to give what weight my views may have ab- 
solutely against it — I think that at least it ought to be carefully 
guarded, so that the libraries which are included in the clause shall 
not be libraries that are established simply for private purposes. 
These are beginning now all over the country. We have various li- 
braries now, circulating libraries all over the country, and possibly, 
under this clause, those libraries may very seriously interfere with 
the publishers' business, as Mr. Putnam has very justly said, and 
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with the authors themselves, whose interests are really absolutely 
defended by the first-class publishers of this country. 

Mr. G. H. Putnam. Just one word more, Mr. Chairman, in regard 
to a manufacturing detail. We have accepted the manufacturing 
provisions of the bill, and those manufacturing provisions include 
a restriction as to the manufacturing in this country of the plates, of 
illustrations, and what not, lithographs, etc. We have arranged 
with the interests represented in several conferences that in the cases 
of designs, where the objects to be produced did not exist on this side 
of the Atlantic, permission should be given to produce on the other 
.side of the Atlantic the original lithographic photogravures or photo- 
graphic plates, as might be the case. If that permission were not 
granted no copyright could be secured for books coming into the 
country presenting views of the great buildings abroad, or of the 
great works of art, or possibly of scenery, such as Mount Blanc. In 
the case of lithographs, for instance, the color scheme has to be 
worked out in the immediate view of the object to be taken. If the nar- 
rower views which were talked over in some of our conferences should 
prevail and should again be emphasized by your committee, then the 
exception specified should be permitted, unless you are going to throw 
out a great deal of important art work, in the cases where the object 
to be reproduced does not exist on this side of the Atlantic. In these 
cases the photographic negatives and the lithographic designs must 
be produced on the other side and must be permitted to be used in 
copyrighted books produced on this side. 

The Pending Copyright Bill. 

MEMORANDA BY GEORGE HAVEN PUTNAM. 
[Section IX, page 4.] 

Under this section it is provided that the notice of entry of United States 
copyright required under the American copyright law is to be affixed to all 
copies of the work " published or offered for sale in the United States." This 
simply makes a more specific wording of the purport of the existing law, as this 
law has been interpreted by the courts during the past century. - 

The suggestion has been submitted to your committees that this requirement 
for notice should be held as binding, not only for copies published or offered 
for sale in the United States, but for copies produced or offered for sale any- 
where throughout the world. 

Against this suggestion it is contended that any attempt on the part of the 
Congress of the United States to enforce provisions of American law upon parties 
who are not citizens or residents of the United States must, of necessity, prove 
a futility. Apart from the question of the wisdom of attempting such legisla- 
tion it may be said most definitely, from the point of view of business experi- 
ence, that it would prove impracticable to secure the fulfillment of any such 
obligation on the part of publishers or of printers throughout the world. 

The copyright of hundreds or thousands of American publications would be 
forfeited through the inadvertence or the ill will of some stray printer in Mel- 
bourne or the Cape Colony. 

The suggestion for the change in our bill cOmes from a person who has himself 
recently attempted to bring into publication in this country an edition of the 
revised Webster, the reprint of which he undertook with the full knowledge that 
the book was covered by American copyright His pretext for so doing was 
that the edition, as printed in London, did not contain the notice of such copy- 
right Those who favor this specification are parties who are opposed to copy- 
right, or who are desirous of securing facilities for its infringment 
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[Section XIII, page 5.] 

The provision under which a book securing American copyright must be 
printed from type set within the United States or from plates made from 
such type is in line with the manufacturing provision of the existing law. 
This provision should not be modified in such manner that the requirement 
should in any way be widened. 

A suggestion was submitted before your committee that the book securing 
protection under the American law should in its entire contents or material 
be produced within the United States. Such a requirement would involve 
the necessity for the entire production in the United States not only of the 
type and of the printed sheets of the book, but of the illustrations. 

Under- the existing law, copyright can be secured in the United States for 
illustrations produced under one of the higher art pocesses, the production 
of which has been carried on abroad. The ground for this provision is that 
illustrations, and particularly illustrations produced by any processes to be 
described as " art processes," must be produced in the places in which the 
originals exist. For photogravures, the negatives must be made in the place 
in which the original is located. 

For lithographs and color reproductions generally, the color scheme must 
be worked up by a designer working in view of the object to be reproduced. 

In case the requirement should be enforced that the entire work must be 
completed within the United States, it would be impracticable to secure for 
American readers in any books with copyrighted text the advantage of artistic 
illustrations reproduced from the originals of any objects which did not exist 
on this side of the Atlantic. As, for instance, for scenery Mount Blanc; 
for business, St. Paul or St. Peters ; for works of art, Raphael's " Sistine 
Madonna," or Murillo's "Immaculate Conception." 

Such a change would be a step backward from the present law and 
would constitute a material obstacle in the way of the literary and, art activ- 
ities and the higher education of the country. 

The present bill provides that the work shall be done in this country, 
"excepting where the object or originals to be reproduced can not be secured 
in this country." 

With this provision the representatives of the trades having to do with 
art reproductions expressed themselves in the copyright conferences as satisfied. 

[Section XXX, page 16.] 

Under this section the importation into this country of copies produced 
abroad of works which have secured American copyright is prohibited. This 
is the natural and logical application of the principle of copyright imder 
which the producer of the article secures the exclusive control of its sales. 
To this prohibition certain exceptions are made under paragraph (e). 

Under those exceptions (see clauses 3 and 4) libraries, whether incorporated 
or unincorporated, are left at liberty to import, irrespective of the permis- 
sion of the owner of the copyright, not to exceed one copy of a book in any 
one invoice in an edition of such book that has been produced abroad. 

If this provision becomes law, every library, school, academy, etc., through- 
out the country has the privilege of importing in successive invoices, say to 
the extent of two per week, copies which for any one book could aggregate 
as many as 104 per year. 

Such an authorization appeared to present every possible facility to the 
institutions, libraries, etc., lar^e or small, which on one ground or another found 
it desirable to utilize European editions of American books, and the managers 
of which did not want to incur the labor of securing the permission of the 
owners of the copyright of such books. The provision thus drafted, while in 
itself constituting a most exceptional exception to copyright law, an exception 
that does not obtain either in the copyright law. of Great Britain or in that 
of any one of the continental states, was assented to by the authors and the 
publishers who have a direct business interest in controlling the sales in the 
United States of copyrighted books for the purpose of meeting the views of the 
librarians. 

It was assented to in the copyright conferences, after discussions that ex- 
tended through a period of twelve months, by the official representatives of 
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the American Library Association, and it was understood that their acceptance 
constituted a final adjustment of the issue. 

A certain number of the librarians of the country, declining to be bound 
by the action of their authorized representatives, have submitted to your com- 
mittee contentions for the retention of the provision in the existing law. 

The section in the law as it now stands was inserted without debate, dis- 
cussion, or consideration during the last day of the session in which the law 
was enacted. \ 

It was so loosely worded that in addition to giving the libraries and institu- 
tions full permission for the importation of copyrighted books, it extends the 
same permission to individuals. It does not even place any restriction upon 
the edition so imported, leaving anybody in the United States free to import 
from abroad, in competition with the so-called American editions, copies 
which had been produced in foreign editions without any arrangement with the 
author. 

As a result of this provision, the importation of foreign editions of copy- 
righted books has steadily increased, and the so-called protection of copy- 
right for the authors and their representatives has become a farce. 

The provision as it stands represents a law, but not justice. The sugges- 
tion has further been made to your committee that in some fashion or other 
the new law should recognize the interests of authors in regard to copyrighted 
editions, but should minimize the claims of the assigns of the authors, the pub- 
lishers, in regard to the control of such editions. Such a distinction would not 
be equitable if it were practicable, and it is in any case not practicable. The 
thing that is protected by the copyright law is not the person, but the copy- 
right. The law must be no respecter of persons. The property in the copy- 
right is entitled to precisely the same consideration whether it be in the hands 
of the original producer or has been (for consideration) assigned by such pro- 
ducer to a business representative or to any other party. This is essential, 
not only as a matter of justice to the assignee, but for the property interest of 
the producer. 

If the producer is not in a position to secure for the assign under such assign- 
ment the property control in the copyright assigned, the returns coming to the 
producer, the author, in consideration of his copyright must of necessity be 
seriously lessened. 

If an author has accepted a small price for his copyright for some small mar- 
ket, such as that of Australia, for instance, there is a direct business loss to 
him on each copy of the Australian edition which in coming into sale in this 
country would prevent the sale of a copy of the authorized American edition. 

The acceptance of £20 from Leipzig or of £10 from Melbourne in full consid- 
eration of an assignment which was intended to be local would constitute 
but an unsatisfactory consideration if copies of these local editions were to pre- 
vent the sale of the American edition, which ought to produce for the author 
of a $1.50 book from $150 to $250 per thousand copies sold. 

Further, if a publisher has purchased from an author for a fixed sum his 
American copyright, he has the right as the assign to secure the full property 
value of this. He has paid a large price for a large market. 

If this market is interfered with by the invasion of copies of an edition com- 
ing from a small market for which a small price has been paid, the property 
of such publisher has been taken away from him. This is the case under the 
present law, the effect of which constitutes a legalized appropriation. The 
clause In the bill as drafted gives, as stated, the fullest possible facilities for 
ii^portation. The door for the entry of supplies of copyrighted books ought 
assuredly not to be made any wider than is the case in the existing provision. 

The provision of the existing law has the result of furthering by special 
enactment the business of the foreign author at the expense of that of the 
American publisher, and also, as explained, to the injury of the American 
author. , 

The owners of American copyrights are not asking for any special privileges, 
but simply for the recognition of their property rights in their copyright. 

Mr. Wilcox. Mr. Chairman, may I now present to the committee 
the draft of the amendment which they asked me to prepare, and 
which I find is one that is very simply prepared, fortunately, owing 
to the explicit language of the bankruptcy act? This is a proposed 
amendment as to sections 23 and 24, relating to remedies and espe- 
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cially damages, and to sections 32 to 36, inclusive, relating to remedies 
and procedure. I think these sections should be brought together in 
the bill by moving sections 25 to 31 to another place, and I think 
also that there should be added a new section or some such provision 
as follows, which. I have copied from the bankruptcy act, section 30: 

AH necessary rules, forms, and orders as to procedure and for' carrying this 
act into force and effect shall- be prescribed and may be amended from time to 
time by the Supreme Court of the United States. 

I think that will save the committee very much time and worriment 
over details. 

STATEMENT OF BEGINALB DE KOVEN. 

The Librarian. Mr. Chairman, Mr. De Koven is not able to be 
present, and he has asked Mr. Berry to present his statement. 

Mr. Berry. Mr. Chairman, Mr. De Koven had hoped to address 
this committee this afternoon in support of section g, but he is ill and 
not able to attend. He requested me to represent him. I therefore 
present his statement. I should like further to refer to the statement 
which has been made by some people that the composers in this 
country were not in favor of section g. As far as Mr. De Koven is 
concerned, he desires to state most emphatically that he is not only in 
favor of it, but hopes with all his heart that it will be adopted. I 
will now file Mr. De Koven's statement : 

Mr. De Koven. Mr. Chairman and gentlemen, having the honor to 
appear before you to-(jlay, I beg to call your attention to section g of 
this bill, which reads as follows : 

To malse, sell, distribute, or let for hire any device, contrivance, or appliance 
especially adapted in any manner whatsoever to reproduce to the ear the whole 
or any material part of any work published and copyrighted after this act shaU 
have gone into effect, or by means of any such device or appliance publicly to 
reproduce to the ear the whole or any material part of such work. 

This clause, as you doubtless are aware, was inserted in the bill to 
give a long-needed protection to composers, who for years have suf- 
fered from the depredations of a number of mercantile companies 
and corporations like the ^olian Company, the Victor talking ma- 
chine, the Edison phonograph, and others too numerous to mention, 
who have taken — I had almost said stolen — their copyright works 
without so much as saying " by your leave," and grown rich on the 
sale of them. Of late, with the most stupendous impertinence and 
unblushing effrontery, they not onlj have not paid for the single copy 
of such works necessary to make their reproductions, but have actually 
demanded a free copy from the publishers in order that they may 
plunder the more easily and at the least possible expense. Their right 
to do this is that of the aboriginal man with a club — the same right 
that I should possess to knock down a man, were I strong enough to 
do so, and forcibly take possession of his watch and chain. But here 
the law intervenes to protect him, and the object of this bill is for the 
law to intervene to protect the unfortunate composer. 

If I may be allowed to say so, gentlemen of this committee, it 
seems to me that the whole question of this bill and of this clause, 
which is the particular bone of contention, has been lost sight of in a 
mass of pettiiogging chicanery, specious subtleties, and legal quibbles, 
invent'id and fostered by those whose special interest it is that this 
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bill should not pass. But I take it, gentlemen, that the real principle 
and basis of the matter in hand is the difference between right and 
wrong, the difference between honesty and dishonesty, the difference 
between national honor and national dishonor! Why should the 
United States, now the first of the great nations of the world, be the 
only one not to pass a decently honest copyright bill? Why should 
the United States, which has made itself foremost in the world for 
inventions of every kind by the liberality and justice of its patent 
laws, discriminate against its composers by a refusal to pass a copy- 
right law properly protecting them ? The more particularly so, as I 
understand, that the passage of such a law has been recommended to 
Confess by the United States circuit court of appeals in the southern 
district of New York. What may or may not be done in Germany or 
Turkestan, in Switzerland or Arabia, in regard to the status of those 
universal pilferers, the mechanical-instrument makers, does not, I 
conceive, enter into this argument at all, as the United States in its 
power and majesty is amply able to decide for itself what is just and 
equitable, honest and right, without reference to what other nations 
may or may not do under similar conditions. 

I take it, gentlemen, in the j&rst place that the proposed bill of Mr. 
Currier is a good bill. My own opinion in the matter is amply in- 
dorsed by all my eminent confreres in the profession, like Victor 
Herbert, John Philip Sousa, Prof. Horatio Parker — to name but two 
or three of the many who are deeply, naj'^ vitally interested in the 
passage of this measure. 

I am advised by eminent counsel that it is entirely competent for 
the United States in Congress assembled to pass such a bill, a point 
which, I believe, has been raised in opposition to it. Into legal tech- 
nicalities of this kind I do not propose to enter. But from an ethical 
standpoint it would seem to me to be simply futile that the Congress 
of the United States should have full power to protect one class of 
citizens and be powerless to protect another. Further, there can be 
no question as to the necessity of the bill, at least so far as the protec- 
tion of the composers of the United States is concerned, for the 
present law does not protect them in the way that they have every 
right as United States citizens to demand that they should be pro- 
tected. 

Without trespassing too far upon the time of this committee, I 
should like to call attention to a few of the points that have been 
raised as arguments against the passage of this measure by those who 
desire to prevent its becoming law. As a homely illustration in 
equity, let us suppose that some agricultural implement should be 
invented that would double the output of his land for any farmer. 
Would it be fair that the inventor of that implement should take to 
himself the whole of that added increment without any benefit to the 
farmer himself? I think not, gentlemen. But that is exactly what 
the Victor talking machine and the other corporations of that ilk 
are doing to the American composer to-day. Again, I would ask, for 
what reason does an intending purchaser go, let us say, to the Victor 
talking machine and purchase one of their rolls? Is it for the pur- 
pose of admiring the roll as a work of art or framing it to hang on 
a wall? No, gentlemen, it is to hear the music — mark the word, to 
hear it — and the music is heard, that music which is the prop^erty of 
the composer, which emanates from his brain, is heard just as much 
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on the Victor talking machine or the ^olian pianola or on any other 
mechanical instrument as it is if played on an ordinary piano from 
sheet music bought from a reputable publisher. The purpose of 
music, the whole purpose, is to be heard. 

Again, I am told that the composer should be grateful to these 
predatory gentlemen for advertising his works, for bringing them to 
the notice of the general public. The manager of the 3EoTian com- 
pany told me on one occasion that the previous year they had sold 
about $125,000 worth of my compositions. My regular royalties on 
this amount would have been nearly $20,000. I think, gentlemen, you 
will admit that this is a pretty large item for advertising in the bud- 
get of any composer who writes for a living. 

Again, I am informed that these Edison phonographic records, the 
Victor talking-machine records, and the various and sundry records 
on perforated paper sold by these various companies are not my 
writings under the meaning of the law. If they are not, who, then, 
wrote "Eobin Hood" when issued in the perforated paper roll or 
" The Serenade " when given out in a Victor talking-machine disk ? 
I think that any man of sense will allow that any author has the right 
to choose his own medium for th^ record of his thoughts, and should 
I and other American composers elect to write only on perforated 
paper rolls will anybody here inform me whether the United States 
would refuse us a copyright ? And then where would ^he mechanical 
instruments be? 

Again, I am informed that in bringing music to the attention of 
many people who have not known it before that these mechanical 
devices are of benefit to the general cause of music. This may or 
may not be so. I personally very much doubt whether any mechan- 
ical device ever aided the cause of true art. But even were it so, there 
is no reason why the many should be benefited at the sole expense of 
the few least able to bear it. 

Furthermore than this, I can not suppose, gentlemen, that even 
were this bill to be favorably reported and passed that these various 
firms, whose business capital aggregates many millions, would go out 
of business. It only means that their profits would be a little less; 
that they would be able to build fewer million-dollar stores on Fifth 
avenue, in London, in Paris, and elsewhere. All that we ask is that 
we should be paid by them for the use of our music, which represents 
the output of our brains, the same royalties that our ordinary pub- 
lishers pay us. 

And this brings me to another point. The whole principle at the 
basis of the interstate-commerce law, the whole rationale of the suits 
now being brought by the United States against certain great cor- 
porations, is unfair discrimination between various classes of citizens 
in carrying on their legitimate business. I ask you, gentlemen, is it 
not the most unfair discrimination that one class of merchants, the 
publishers, should be obliged to pay the composer for the use of his 
brain while another class be allowed to use his brains without pay- 
ment ? Why should one pay if not the other ? Why, indeed, should 
the composer be paid at all, poor fellow? Let him follow art 
for art's sake and starve in some garret like another Chatterton. 

If I may be allowed to remark, gentlemen,, it seems to me, as one 
who has given the subject some study, that the whole matter is so 
absolutely simple and straightforward that there is no argument to 
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be made about it ; that no intelligent legislator having the best inter- 
ests of his constituents and the country at large at heart could do any- 
thing but recommend this bill for passage without further comment or 
discussion. 

I saw by the papers recently that a large corporation had been 
formed, principally backed by one or two of the big mechanical 
instrument makers, with a large capital, for the purpose of defeat- 
ing this measure. I ask you, gentlemen, for what purpose is it neces- 
sary to raise large sums of money to defeat a measure before Con- 
gress? What is to be done with these large sums of money when 
raised? But we composers have made no corporation, we have made 
no subscriptions of large sums of money — we simply come over here 
at our own expense, having the honor to address this committee with 
confidence in the justice of our cause, with confidence in the ability of 
the gentlemen before whom that cause will be pleaded, with confi- 
dence that as American citizens we have the right to appeal to the 
United States of America for protection against what I consider the 
grossest injustice, the greatest wrong that has ever before in the 
world's history been perjjetrated in any country against any one class 
of citizens. And if , m view of the fact of these large sums raised by 
these wealthy corporations to defeat this bill, I ask you, gentlemen, 
with all due respect, with what' dignity, with what sense of self- 
respect you can again greet your constituents and say, "We have 
reported this bill unfavorably ; we have cast our vote on the side of 
injustice against justice, of wrong against right, of public dishonor 
against public honor," for I repeat, gentlemen, this is no question of 
individual interests, either of the Music Publishers' League or the 
Instrument Makers' Association, or even of the poor oppressed com- 
poser — it is one, rather, of national polity, of national honor, and as 
such you must all agree, gentlemen, as intelligent legislators, that 
this measure must be reported favorably and must be passed. 

I thank you, gentlemen, for your attention. 

The Librarian. I understand that it is the preference of those 
who oppose these provisions, which perhaps it might be well to refer 
to as paragraph g, that the proponents of thein should be heard 
first. I understand that Mr. Burkan will represent the proponents 
of the bill at the outset in discussing the questions of constitution- 
ality which were raised by Judge Walker last June. 

Mr. Pettit. Mr. Chairman, may I say a word before the clause is 
discussed in regard to another suggestion? I notice this in looking 
over it, that it seems that clause g might very probably interfere 
with the act regarding the grant of patents. The section says that 
the copyright secured by this act shall include the sole and exclusive 
right (g) to make, sell, distribute, or let for hire any device, con- 
trivance, or appliance especially adapted in any manner whatso- 
ever to reproduce to the ear the whole or any material part of any 
work published and copyrighted after this act shall have gone into 
effect, etc. It is quite probable that appliances of that kind may 
be patented later, that this might be so construed as meaning to take 
precedence hereafter of any invention which might be specified in 
that clause, as it says that the copyright secured by this act shall in- 
clude the sole and exclusive right to make, sell, and distribute, etc. 

The Librarian. I might remark that any communication I receive 
from Mr. Fuller he remarks upon that possible interpretation, and 
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makes the statement that it is not the machine that infringes any 
more than it is the printing press, and that the language, being suscep- 
tible of a wrong interpretation, should be modified. 

Mr. Pettit. Yes; and I was going to make the suggestion of an 
amendment along those lines, and was also going to suggest, in view 
of certain opposition that was presented here before at the June 
meeting regarding the laws as to compulsory licenses, as it seemed 
to be the impression among many or a number that this clause mi^ht 
preclude many of the manufacturers practically from manufacturing 
anything that was copyrighted. My suggestion of an amendment 
on those two points would be simply in these lines, if I may just 
read briefly this rather crude suggestion of an amendment, to add to 
clause g, at the end thereof, the following : 

Provided^ That nothing herein contained in clause g shall interfere with or 
supersede any rights under the patent laws: And provided further, That the 
owner or proprietors of the copyright as to the subjects included in this clause 
g shall grant license to any manufacturer upon the written request of any 
such manufacturer to make, sell, use, distribute, or let for hire any of the said 
devices, contrivances, or appliances upon tender of payment of a reasonable 
royalty for the same. 

That is merely a very crude suggestion on the line of compulsory 
license. 

Mr. BoWKER. I wish to say that on behalf of the American 
Copyright League I shall ask leave later in discussion, after the 
opponents have presented their case, to say some words in behalf 
or the general rights of authors. I shall ask leave also to submit 
as part of the record a statement, and perhaps some specific sugges- 
tions. I wish to call attention now to the suggestion made this 
morning by Mr. Steuart, that the substance of clause g would be 
served and be much simpler by adding to clause f some verv simple 
words, which would cover the whole ground much more enectively, 
and I hope in the discussion of clause g that the substitute by attach- 
ment of the clause to clause f , suggested by Mr. Steuart, may also 
be considered. 

Mr. SousA. Mr. Chairman, before the discussion proceeds I wish 
to call attention that I found this morning in Washington a 
composition of mine which was copyrighted in 1872, " Moonlight 
on the Potomac." That is thirty-five years ago. I was a little bit 
of a fellow, and I am not now a decrepit old man. I have children 
who are in their teens, and I think that the limit of the copvright 
might very justly be extended. That may possibly yet be or some 
benefit to my children. 

STATEMENT OF MB. NATHAN BXJBKAN. 

Mr. BuRKAN. Mr. Chairman and gentlemen, I am the attorney 
for and represent the Music Publishers? Association. I represent 
also in a xriendly capacity Mr. Victor Herbert, Mr. John Philip 
Sousa, and also the Baton Club, an organization consisting of 
musical directors and composers. 

The Chairman. How much time do you wish? 

Mr. BuRKAN. From half to three quarters of an hour. I wish 
to devote most of my time to the constitutional question whether 
a perforated roll is a " writing " within the meaning of the con- 
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stitution. I have also prepared briefs for the use of the members of 
this committee. 

In reference to the phraseology of section 1, subdivision g, which 
has been criticised because it may be construed to interfere with patent 
rights, section g, when we had the conferences which resulted in 
this bill, we desired to have it modified so as to cover perforated rolls 
and phonographic cylinders, and counsel suggested that something 
in the form oi subdivision g be adopted. I am willing to have it 
changed so as to have it read that the right of a copyright owner 
shall extend to the use of his composition for reproduction upon any 
mechanical device, and I shall submit an amendment to that effect 
during the day or on Monday. 

The Chairman. I would suggest that so far as it now appears 
to me, it would be more important to argue this question as a 
matter of principle rather than as something relating to the form 
of an amendment. 

Mr. BuRKAN. That is what I intend to do. 

The Chairman. Whether, first, it is permissible under the Consti- 
tution, whether under clause g those devices are copyrightable, and 
upon the merits of the case, rather than the form of amendment 
which you desire and which the opponents object to. 

Mr. BuRKAN. That is what I propose to do./ Now, the power of 
this committee to report to the House and Seriate this bill embodying 
subdivision g is challenged, because it is claimed that a perforated 
roll or phonographic cylinder is not a " writing " within the mean- 
ing of the .Constitution. In order to discuss this question properly, 
we must go back to the time of the framing of the Constitution. It 
was decided by the Supreme Court of the United States that the 
Constitution must be interpreted in the light of the common law and 
in the light of the knowledge that the f ramers of the Constitution had 
of the law of copyright, the principles and history of which they 
understood and whicn were lamiliarly known to them. We find 
that in 1769, prior to the adoption of the Constitution, the great case 
of Miller v. Taylor was decided. That case attracted wide and 
great attention in this country as well as in England. The question 
arose as to what the rights of an author were in his literary produc- 
tions. The claim had been made that a writer had no common-law 
rights in his intellectual creations, that the moment he published a 
book or a composition or manuscript it became public property, and 
that case established the principle that an author had a common-law 
right of property in his intellectual creations, no matter what form 
that creation may take. I will cite to you on that proposition, and 
you will find it on page 22 of my brief. The court m deciding that 
case said : 

The printing of it (the book) is a mere mechanical act, and the method only 
of publishing and promulgating the contents of the book. The composition 
therefore is the substance. The paper, ink, type, only the incidents or vehicle. 

The value proves it. And though the defendant may say, " Those materials 
are mine," yet they can not give him a right to the substance, which (on 
whose paper or parchment soever it is impressed), must ever be invariably the 
same. Nay, his mixing, if I may so call it, his such like materials with the au- 
thor's property does not render the author's property less distin^ishable than 
it .was before ; for, the identical work or composition will still appear, beyond a 
possibility of mistake. 
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Now, when we examine the Constitution in the light of the com- 
mon law and in the light of the common understanding of the fram- 
ers of the Constitution of the nature of copyright, and they were 
well acquainted with this decision, we must reach the irresistible 
conclusion that the word " writings " in the Constitution does not 
mean the script of an author, but the intellectual production of the 
author. Mr. Madison, one of the framers of the Constitution, wrote 
in the Federalist an extensive article upon this very clause of the 
Constitution, and he uses throughout the article the words " literary 
productions, intellectual productions," and he does not say that by 
" writings " they intended the script of the author. It is remark- 
able to note that the Supreme Court of the United States in discuss- 
ing the Sarony case, on which our adversaries rely so much, says : 

Nor is it to be supposed that the framers of the Constitution did not under- 
stand the nature of copyright and the objects to which it was commonly 
applied, for copyright, as the exclusive right of a man to the production of his 
own genius or intellect, existed in England at that time, and the contest in the 
English courts, finally decided by a very close vote in the House of Lords, 
whether the statute of 8 Anne, chapter 19, which authorized copyright for 
a limited time, was a restraint to that extent on the common law or not, was 
then recent. It had attracted much attention, as the judgment of the King's _ * 
Bench, delivered by Lord Mansfield, holding it was not such a restraint, in Miller 
V. Taylor (4 Burrows, 2303), decided in 1769, w^as overruled on appeal in the 
House of Lords in 1774 (ibid., 2408). In this and other cases the whole 
question of the exclusive right to literary and intellectual productions had been 
freely discussed. 

We entertain no doubt that the Constitution is broad enough to cover an 
act authorizing copyright of photographs, so far as they are representatives of 
original intellectual conceptions of the author. 

Now, if that was the understanding of these men who framed the 
Constitution, that what was protected by copyright was an intellec- 
tual production, then we are bound in interpreting this clause of the 
Constitution to interpret it in the light that, those men understood 
it when they used the word " writings. 'V^>^ou will find that the 
clause to which I refer is section 8 of Article I of the Constitution, 
which provides : y ^ 

The Congress shall have the power to promote the progress of science and 
useful arts by securing, for limited times, to authors and inventors the exclu- 
sive right to their respective writings and discoveries. 

This word " writings " is used solely with reference to the produc- 
tion of the author — the work or composition. This language was 
not so used in this clause as to indicate that that writing can be pro- 
tected against another writing only, or that the author's rights are re- 
stricted to reproducing his writings in writing only. The intent was 
to protect his writings — thai: is, the subject of the writings, the intel- 
lectual conception embodied in that writing — and whatever form that 
writing may take, as long as that writing is reduced to some tangible 
form, as long as the idea, the intellectual production of the author 
is capable of being identified, capable of being distinguished, then ho 
has a right of property, entitled to protection under that clause of 
the Constitution. TO^ the perforated roll. I contend that that is 
just as much a Writing as is a composition written in Sanscrit. If 
I should take a composition and have it written in Sanscrit and de- 
liver it to you gentlemen for consideration, I venture t£' say that 
very few would be able to understand it, to distinguish, or to 
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identify it. But the moment you get a translator, get one who under- 
stands the language, to translate the same in English, then every 
idea embodied therein becomes visible, and that applies to a per- 
forated roll and to these other mechanical devices. 

Mr. Legare. Can anyone read a perforated roll? 

Mr. BuRKAN. No; but the moment you take the perforated roll, 
which embodies an intellectual production representing a given mu- 
sical compositipn, operate it in connection with the mechanism to 
which it IS adapted, and it reproduces but that composition. When 
that roll was made the manufacturer bought a sheet of music, we 
will say Mr. John Philip Sousa's "Stars and Stripes." The man 
who manufactures that rml follows strictly that composition. Every 
perforation corresponds to a note in the "Stars and Stripes" in 
sheet music notation. That perforated roll represents but one thing, 
namely, that musical composition, the " Stars and Stripes," and noth- 
ing else. When you take that roll and place it upon the machine to 
which it is adapted and operate the machine it reproduces the " Stars 
and Stripes " and nothing else, because it was made to embody that 
composition and nothing else. During the process of reproduction 
the ideas embodied in the roll become visible, capable of being identi- 
fied and recognized by the ear. 

Senator Smoot. You^mean it is a reproduction of that writing ? 

Mr. BuRKAN. Yes. u The Constitution says you may protect the 
author's writings. The literal construction of "writings" means 
script, and in the Sarony case the court says : 

The construction placed upon the Constitution by the first act of 1790 and the 
act of 1802 by the men who were contemporary with its formation, many of 
whom were members of the convention which framed it, is of itself entitled to 
very great weight, and when it is remembered that the rights thus established 
have not been disputed during a period of nearly a century it is almost con- 
clusive. > 

What did those men do in the act of 1790? They covered charts, 
maps, and books. A printed book is not a writing, if you are going 
to apply the literal construction, because a literal interpretation of 
"writing" is script; and then subsequently Congress went on and 
protected statuarj?^, engravings, photographs, and all the other sub- 
jects enumerated in section 4952, and what did the court say about 
that? 

So, also, no one would now claim that the word " writing " in this clause of 
the Constitution, though the only word used as to subjects in regard to which 
authors are to be secured, is limited to the actual script of the author, and ex- 
cludes books and all other printed matter. By writings in that clause is meant 
the literaipy productions of these authors, and' Congress very properly has de- 
clared these to include all forms of writing, printing, engraving, etching, etc., 
by which the ideas in the mind of the author are given visible expression. 

So clearly the intention was not to protect the script alone, but to 

protect the intellectual production. It makes no difference what 

form it is in, whether it be in Chinese, whether it be in the form of a 

drama, whether it be in the form of raised letters for the blind. It 

is still a literary production, an intellectual production. That is 

what the framers intended to protect, and when we interpret that 

clause w,e must interpret it in the light of that understanding and 

intention\, To ascertain what these men understood by writings, it 

may be pro*fitable and useful to refer to the copyright laws they had 

•enacted before they framed the Constitution. In 1783 the Colonial 
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Congress adopted a resolution recommending to the several States 
that laws be passed by the different States of the Confederacy to pro- 
tect writers in their intellectual productions. Twelve of the thirteen 
original States passed copyright laws, and in most of these acts 
the object and policy of this legislation is set out by way of preamble. 
We find there the following declarations of principle and policy : 

The improvement of knowledge, the progress of civilization, the advancement 
of human happiness, and the public weal of the community greatly depend on 
the efforts of ingenious persons in various arts and sciences. (New' Hampshire, 
Rhode Island, Massachusetts, Georgia, New York, North Carolina, New Jersey, 
Connecticut. ) 

The principal encouragement such persons can have to make great and bene- 
ficial exertions of such nature must consist in the legal security of the fruits 
of their study and industry to themselves. (New Hampshire, Rhode Island, 
Massachusetts, North Carolina, Pennsylvania, Georgia, New York, Connecticut.) 

The principles of natural equity and justice require that every author shall 
be secured in receiving the profits that may arise from the sale of his works. 
(Georgia, New York, Connecticut, New Jersey.) 

. Such security (of the fruits of their study and industry to ingenious persons) 
is one of the natural rights of all men, there being no property more peculiarly 
a man's own than that which is produced by the labor of his mind, (Massachu- 
setts, New Hampshire, Rhode Island, North Carolina.) 

These men who had framed these different laws did so between 
1783 and 1786, a period of from one to four years prior to the time 
of the adoption of the Constitution. When they met at this con- 
stitutional convention it is not reasonable to suppose that they would 
be willing to abrogate any of the ijights that had been guaranteed to 
their citizens at the time when this instrument was drawn. They 
were jealous of the rights of the different States, and when this 
Constitution was framed their idea was to protect and secure to 
authors the same rights they had had at cofnmon law and the rights 
had in the States in which they resided, 
[o, to embrace all the rights oi an author in the concisest lan- 
guage possible — they were not framing a code, this was to be a con- 
stitution — they used the concisest language possible; thev used the 
word " writings," by which they intended to cover every form of in- 
tellectual creation. And it is in the light of that knowledge and 
understanding, it is in the light of what these different States de- 
clared for, that we must interpret the word " writings " in the Con- 
stitution, and the United States Supreme Court in the Sarony case, 
when it interpreted the word " writings " with reference to a photo- 
graph, said that we must interpret it in the light of what the 
iramers understood copyright should protect, in the light of what 
they intended to do when they framed this instrmuent. Now, what 
did they intend to do ? In their different States they said it was the 
policy of the law to protect men who create. They said the fruits 
of intellectual labor is property entitled to protection, and they used 
the word " works " in describing intellectual effort. Can we now at 
this late day say that the framers intended to protect mere script? 
The moment you extend writings to printed matter, the moment you 
say that a piece of statuary is a piece of writing it will be straining 
language to the utmost possible extent, yet Congress has protected 
statuary and no one has ever questioned its power. But the oppo- 
nents to the bill say the author's right is limited to reproducing his 
writings in writing, and Mr. Bonynge put his finger upon the point 
that must defeat all attempts to convince you gentlemen that you 
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have not the power to enact this legislation. He asked someone 
under what authority does Congress protect dramas against dra- 
matic representations. Under the copyright acts of 1856 and 1897 
Congress protected dramatic and musical compositions against per- 
formance and representation. These acts extended the author's 
right beyond reproducing in writing and the protection beyond that 
against infringement in writing. "^N^ 

When a drama is produced on a stage, you do not see a reproduc- 
tion of a writing upon a screen. You see and hear the ideas of the 
author reproduced by means of dialogue and action. Take the case 
of a pantomime. The ideas of the author are reproduced by means of 
gesticulations. There is no word spoken. That is a dramatic compo- 
sition, and what is the purpose of the drama ? The main purpose is 
to produce it. Many dramas have no value for literary purposes. 
The entire value lies in the representation of them. The principal 
profits that the dramatist derives is from the public production of 
that drama. What was the object of the framers in inserting the 
copyright clause in the Constitution ?^VTheir object was to promote 
progress and science. They sought to encourage literary men to 
write, to create, so that the general public might oe benefited. They 
"knew that to stimulate a man to write or produce it was neces- 
sary to give him exclusive rights in his property, and in the differ- 
ent cases I shall cite you will find that the only test the Supreme 
Court has applied in determining whether an intellectual creation 
was a writing was whether it tended to promote the progress of 
science and the useful arts. V 

In the Sarony case the Supreme Court overrules the contention 
that a writing is script, or that the right of an author is limited to a 
reproduction of his intellectual productions by a writing. Our op- 
ponents contend that because a perforated roll or phonograph record 
can not be read it is not a " writing," and rely upon a sentence in the 
Sarony case which reads : 

By writings in that clause they meant the literary productions of those 
authors, and Congress very properly has declared these to include all forms of 
writing, printing, engraving, etching, etc., by which the ideas in the mind of the 
author are given visible expression. 

They contend, therefore, that a perforated roll is not a writing 
because it can not be read and the idea embodied therein is not 
visible. The Supreme Court did not say that. The Supreme Court 
said that a writing meant the literary productions of the authors. 
The Supreme Court declared statuary, engravings, prints, and charts 
within the list of subjects to which Congress has properly given pro- 
tection at different periods of time. The court uses the word 
" includes." The court did not intend to exclude anything when it 
used the word " includes." Take a work produced in Sanscrit ; it is 
visible, but the ideas are not visible. You do not understand them, 
and the court did not say that the object must be visible. The court 
said that the ideas must be visible. When you take a perforated roll 
which is sold as music, in which the music of the composition is 
strictly followed, each perforation representing a note, the value of 
each perforation corresponding to the value of the note, that is a 
writing, because the moment that is placed upon the machine to which 
it is adapted and started in operation it reproduces an intellectual 
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production. The moment you hear that reproduced, it becomes 
capable of being identified. 

Mr. Legare. To take your illustration of the perforated roll, one 
man can perforate a roll, another man make the machine, and a third 
man put the machine to work, and then the machine reproduces the 
music. Now, who reproduces the music, the man who made the roll, 
the man who made the machine, or the man who made the machine 
go? 

Mr. BuRKAN. The roll. 

Mr. Legare. But you say you can not read it. 

Mr. BuRKAN. You can identify it. 

Mr. Legare. Then, it is absolutely worthless until you put it on 
the machine. Can not the inventor make himself read the roll ? 

Mr. BuRKAN. Yes; but the moment that roll is placed in the 
machine 

Mr. Legare. But some other person puts it there. 

Mr. BuRKAN. He is the reproducer, the man who makes the roll, 
because that work embodies the intellectual production. If they 
take Mr. Victor Herbert's Pan Americana, that roll will represent 
nothing else but just that composition. 

Mr. Legare. But it is absolutely worthless unless some one else 
puts it in the machine. 

Mr. BuRKAN. A drama is absolutely worthless unless it is put oh 
the stage. Take the score of an opera ; the orchestral score is written 
for performance by different musical instruments. The score in itself 
is unintelligible, but the moment the musicians perform it that mo- 
ment it becomes intelligible, and I claim that a perforated roll is 
more distinguishable 

Senator Smoot. The machinist could read it before you. Do you 
claim that you can take a perforated roll and read it ? 

Mr. BuRKAN. I do not. I do not base my argument upon that. 
There is nothing in the law or in the Constitution that requires a 
thing to be read to be entitled to copyright protection. The only 
test is, Does it embody an intellectual production? What does the 
roll represent? 

Mr. JIiNSHAW. I suppose a phonographic disk could not be read ? 

Mr. BuRKAN. I admit that, but that phonograph disk is made in 
this manner : They take a wax cylinder, to which is attached a horn. 
A man tiakes a given musical composition, we will say, the " Stars 
and Stripes," and he i)lays it into that horn, and the sounds coming 
from the instrument impress themselves on the disk by means of 
indentation and lines, and that disk, when used in connection with 
the instrument, reproduces but one musical composition, and that 
disk embodies an intellectual production. 

Mr. Webb. It is the air, is it not? 

Mr. BuRKAN. It is the sound. 

Mr. Webb. But one sound may be played on a steam piano and 
another on a violin. It is. the air, is it not? 

Mr. BuRKAN. Yes. Music is addressed to the sense of hearing; it 
appeals to the ear. When a piece of music is performed it ap- 
peals to your ear. It is the sound, the melody, the sound or combina- 
tion of sounds, the succession of collated sounds, a succession of har- 
monies, that constitute a musical composition. Now, take the case 
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which was decided the other day by Judge Buffington — Edison Com- 
pany V. Lubin. It appeared that 4,500 pictures were taken in rapid 
succession of the launching of the yacht Meteor. These pictures were 
reproduced on a positive celluloid sheet and were entitled "A Photo- 
graph Christening of the Launching of Kaiser Wilhelm's Yacht 
Meteor ^^'^ and duly copyrighted. It appeared that this celluloid 
sheet could not be read, could not be distinguished by the eye. The 
purpose of it was to reproduce it upon a screen ;by means of a magic 
lantern and to give to its reproduction the appearance of a moving pic- 
ture. That was the only purpose of the celluloid sheet. And the 
court held that although this celluloid sheet could not be distin- 
^ished and was not visible to the eye, the moment it was used in 
connection with the magic lantern to which it was adapted each one 
of the pictures became distinguishable and visible upon reproduction 
thereof, and was* therefore a " photograph," entitled to protection 
under the copyright act. 

Mr. BoNYNGE. Then it became a reproduction of an intellectual 
idea, the same as the performance of a drama is the reproduction of 
an intellectual idea, the same as a perforated roll when it is put Into 
a machine becomes a reproduction of an intellectual idea. 

Mr. BuRKAN. Yes; precisely. 

Mr. Chaney. It has a visible expression when it is reproduced. 

Mr. BuRKAN. Yes; it becomes intelligible to the mind. 

A Gentleman. Suppose you take a blank sheet of paper and you use 
some invisible ink, you have to use some acid or some light in order 
to reproduce it. 

Mr. BuRKAN. Yes. It would be entitled to copyright, provided it 
represented an intellectual conception. 

A Gentleman. That it is visible to the eye has nothing to do with it. 

Mr. BuRKAN. No. 

Mr. BoNYNQ]^ It is visible to the intellect. That is the point. 

Mr. BuRKAN^Now, as the court said in Millar v, Taylor, it is the 
intellectual production that is entitled to protection, and not the 
means or the vehicle for indicating to the senses the ideas embodied 
therein, the ideas of the author. The purpose of printing is to indi- 
cate to your senses the ideas embodied in the paper; so in the case 
of perforated rolls or phono^aphic disks it is but another method 
of conveying to the mind the ideas of the author embodied therein. 5^ 

Mr. HiNSHAW- It may be the sense of touch or hearing or sight. 

Mr. BuRKAN^^For the blind they have raised characters. The 
blind man does not see anything, but the moment he touches those 
raised characters they convey an idea to his mind, the ideas of the 
author. In the Sarony case the court said that a photograph is ei^- 
titled to be protected, not because it is visible or invisible, but be- 
cause the photograph is representative of an intellectual conception, 
because the operator exercised his ingenuity. The court said the 
operator had arranged the draperies, had created the pose, and the 
photograph embodied the operator's intellectual conception. f> 

Mr. BoNYNGE. Would you contend, in reference to the usi of the 
word " visible " in the opinion, that what the court intended was that 
the idea should be conveyed to the minds of men regardless of what 
sense of man conveyed that idea to his intellect? 
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Mr. BuRKAN. Precisely so. That is our contention, and the Su- 
preme Court sustains our contention. The court says this photo- 
graph is entitled to protection because the operator created some- 
thing. This photograph is a representation of an intellectual con- 
ception, and in the case of an ordinary snap shot, where the man cre- 
ates no pose, where he exercises no ingenuity, it says in such a case 
a copyright may be no protection, and it uses the following language : 

The third finding of facts says, in regard to the photograph in question, that 
it is a useful, new, harmonious, characteristic, and graceful picture, and that 
the plaintiff made the same entirely from his own original mental conception, 
to which he gave visible form by posing the said Oscar Wilde in front of the 
camera, selecting and arranging the costume, draperies, and other various 
accessories in said photograph, arranging the subject so as to present graceful 
outlines, arranging and disposing the light and shade, suggesting and evoking 
the desired expression, and from such disposition, arrangement, or representa- 
tion, made entirely by plaintiff, he produced the picture in suit. The findings, 
we think, show this photograph to be an original work of art, the product of 
plaintiff's intellectual invention, of which plaintiff is the author, and of a 
class of inventions for which the CJonstitution intended that Congress should 
secure to him the exclusive right to use, publish, and sell. 

So this case was not decided upon the theory that it was visible 
or invisible, but upon the theory that the plaintiff who had taken this 
picture had exercised his ingenuity; that he had created something. 
This kind of writings came up in the trade-mark cases, and the Su- 
preme Court said in that case that although a trade-mark is visible, 
yet it was not entitled to protection because it was not the embodi- 
ment of an intellectual production — an intellectual creation. It must 
be an intellectual creation to be protected by copyright. The court 
says that the writings to be protected are the fruits of intellectual 
labor embodied in the form of books, prints, and engravings and 
the like. The Supreme Court says it is visible and as such not entitled 
to protection, because it is not an intellectual conception. 

Mr. BonynGe. That is the case in which the court held that, we 
could not protect trade-marks under that section of the Constitu- 
tion, but if we protected them at all it must be under the interstate- 
commerce clause. . , 

Mr. BuRKAN. Yes.lj So you see in all these cases the criterion is, 
" Does the pr9duction in question tend to promote science and the 
useful arts ? '1 and that is the only test, not whether it is visible or 
invisible, not whether it can be read. 

Mr. BoNYNGE. You mean visible in the ordinary signification of 
that word? « 

Mr. BuRKAN. Yes; they use the word " visible " in the sense that it 
must be capable of being identified or understood by one of the 
senses, by the sense of touch, hearing,' or seeing. 

The Chairman. By the appropriate sense. 

Mr. BuRKAN. That is the idea. ' In Holmes v. Hurst (174 U. S., 
82-89) the rule is laid down by the court as follows: 

It is the intellectual production of the author which the copyright protects 
and not the particular form which such production ultimately takes. 

So you will see that the courts in passing upon this question of 
what is writing within the Constitution always decided upon the 
principle that the subject-matter which Congress has power to pro- 

CH— 06 14 
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tect is the embodiment of an intellectual production. Let us see 
what the understanding of copyright was at common law. Black- 
stone says in his commentaries : 

The identity of a literary composition consists entirely in the sentiment and 
the language ; the same conceptions, clothed in the same words, must necessarily 
be the same composition ; and whatever method is taken of exhibiting that 
composition to the ear or the eye of another by recital, by writing, or by print- 
ing, in any number of copies, or at any period of time, it is always the identical 
work of the author which is so exhibited. 

That was the understanding of common law. That was the under- 
standing when the Constitution was framed. That was the under- 
standing of the men who framed that Constitution, and it is in the 
light or that imderstanding that vou gentlemen must interpret this 
clause in enacting this legislation. \ 

Mr. HiNSHAW. Is there any other device to which this section g is 
intended to apply except the perforated rolls and photographic disks ? 

Mr. BuRKAN. Those are the only ones known to us to-day. 

Mr. HiNSHAW. That language may cover some new inventions. 

Mr. BuRKAN. That is the purpose. 

Mr. Johnson. There is a new invention on the market. There a,re 
two. One has been heard of in the magazines, called the dynamo- 
phone, and there is still another, the telegraphophone, which has an 
important bearing on this question, on which I will speak to-morrow 
or Monday, if so desired. 

Mr. BuRKAN. This perforated roll or cylinder is sold as music. It 
is listed in catalogues as music. Its value is dependent upon the name 
of the author who composed the piece that it reproduces, the reputa- 
tion of the author and the merit of the composition which it is 
adapted to reproduce and not upon the material of which it is made. 
It sells as Victor Herbert's or as John Philip Sousa's composition. 
That is its value, and the man who buys it buys it because he knows 
it embodies the intellectual creation of a good author. The value of 
that roll is not dependent upon the materials used in the manufacture 
of it. The man does not care about that at all. TVTiat he wants is a 
roll that embodies the tunes of John Philip Susa's Stars and Stripes, 
or any other composition. 

Mr. HiNSHAW. In other words, the perforated roll stands to the 
original production from the man or author in about the same relation 
as the printing press stands to the idea. 

Mr. BuRKAN. That is right. 

Mr. BoNYNGE. As the printed book stands to his original manu- 
script. 

Mr. BrRKAN. To the original idea. 

Mr. BoNYNGE. Yes. 

Mr. BuRKAN. The purpose of the sheet or roll is to convey to the 
mind of the man the ideas of the author. You take a man who has 
no knowledge of the art of music; who can not read sheet music. A 
sheet of music is unintelligible to him, but that same untutored mind, 
the moment a disk is used in connection with the proper machine and 
reproduces the melody embodied therein, will recognize it. 

Mr. Webb. Is that the idea, the melody or the air? Is there any 
idea in melody or air unless you name it? 

Mr. BuRKAN. Yes. 
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Mr. Webb. Is there any idea when you hear a bird sing? Is there 
an idea expressed through that song oi the bird ? 

Mr. BuRKAN. Yes. 

Mr. Webb. Unless you know the name pf the bird, and you asso- 
ciate the word song, usually, with the mocking bird. 

Mr. BuRKAN. Yes; but it would be a creation if sung by a human 
being. Those notes have musical value. They represent something. 
Many beautiful compositions have been written on those two or three 
notes which a bird will give forth. Th9se two or three notes may 
give inspiration to a composer, who may write upon them as a basis 
a beautiful song. 

^ In the case of the National Telephone News Compan^^ i\ The West- 
ern Union Electric Company (119 Fed. Kep., p. 297) the court says : 

Nothing, it would seem, evincing in its malieup that there has been under- 
neath it, in some substantial way, the mind of a creator or originator, is now 
excluded from copyright protection. 

This shows that for a work to be entitled to copyright protection 
does not depend upon being visible or invisible, but whether it repre- 
sents an intellectual creation, whether the man who created it exer- 
cised his ingenuity, whether that man created something. The con- 
clusive answer to this objection that is raised here, that you have not 
power to enact this legislation, was given more than fifty years ago 
in the act of 1856, whereby Congress protected dramatists against a 
public representation of their dramas, because then you enacted a 
principle of copyright that when a man copyrights a dramatic compo- 
sition his rights are not limited to reproduction in writing only, but 
extend to any representation of that composition, and since 1856 that 
has been the law. jThe Supreme Court passed upon it in the case of 
Daly V. Palmer. 2The question was not raised directly, but the court 
permitted the plaintiff to recover several thousand dollars damages 
for an unauthorized representation of a drama, and the court natu- 
rally would not have allowed the plaintiff to recover unless it believed 
that Congress had the power to enact that legislation. 

Mr. BoNYNGE. Has that question ever directly arisen? 

Mr. BuRKAN. Not on the constitutionality. It has not been raised, 
but for more than fifty years the power of the Congress to give this 
protection has been recognized. It has become an established prin- 
ciple of law, and I say it is too late in the day for Congress to say 
that it had not the right to grant that protection, when the courts 
have not assailed that right, and^when the people have recognized that 
right. It is a serious thing to say to this Congress that it had not 
such right, and I never yet heard of any legislature surrendering 
any right that it believed it had, especially when the courts have 
recognized that rirfit and the people have respected that right. 

Mr. BoNYNGE. Especially when it has been exercised and con- 
curred in. 

Mr. BuRKA2^. Yes ; and for over fifty years. It is too late in the 
day for Judge Walker to come to you and say : " Gentlemen, the act 
of 1856 is unconstitutional." I am very well convinced, and I believe 

)u gentlemen will not surrender that right at this late day. 

Jn conclusion I desire to call the attention of the committee to a 

recision of Justice Marshall in 'the McCuUoch case, wherein he says 

that the Constitution was intended to endure for ages and to be 



212 COPYRIGHT HEARINGS. 

adapted to the various human crises. He says the Constitution must 
be adapted to the changing circumstances of our national life, and 
that that instrument, written so many years ago, was intended to 
endure for generations to come; and if now a question is presented 
whether you can protect an author in his creations by prohibiting an 
infringement or a reproduction of his property by a method unknown 
when the Constitution was framed, under that ruling of Jkistice Mar- 
shall you have a perfect right to enact such legislation. ^p 

I herewith also submit my brief on this question, which is as 
follows: , 

To the Senate and House Committee on Patents. 

ARGUMENTS IN SUPPORT OF COPYRIGHT EXTENSION TO DEVICES ADAPTED TO REPRO- 
DUCE MUSICAL WORKS. 

Section 1, subdivision (g) changed at our request to read, "To malte, sell, 
distribute, or let for hire any device, contrivance, or appliance adapted in any 
manner whatsoever when used in connection with any mechanism to reproduce 
to the ear or to cause the said mechanism to reproduce to the ear the sounds 
forming or identifying the whole or any material part of any work copyrighted 
after this act shall have gone into effect, or by means, of any such device, con- 
trivance, appliance, or mechanism, publicly to reproduce to the ear the whole 
or any material part of such work," extends the copyright to phonographic 
devices, such as perforated rolls, cylinders, disks, and records, used in mechan- 
ical processes of reproduction. This form of reproducing literary works has 
become important only within recent years, but its use has now assumed such 
proportions that the object of our copyright policy, i. e., to secure to the intel- 
lectual worker the full fruits of his labor, will largely fail unless he is protected 
against the unauthorized appropriation of his work by means of these mechan- 
ical devices. 

The power of Congress to enact this legislation has been challenged on the 
grouhd that these phpnographic records, disks, cylinders, or perforated rolls, 
though they contain some form of record of an intellectual product, are not 
"writings" within the clause of the . Constitution authorizing copyright leg- 
islation. 

The clause in question is section 8 of Article I of the Constitution, which 
provides that — 

- " The Congress shall have the power to promote the progress of science and 
useful arts by securing, for limited times, to authors and inventors the exclu- 
sive right to their respective writings and discoveries." 

The word " writing " is used here solely with reference to the author's 
product; to indicate the thing which may be the subject of copyright. The 
word "writing" is not so used as to indicate that the writing shall be pro- 
tected only against other writings or that the author's rights in his writing shall 
be limited to the right to reproduce it by other writings. 

As to the extent of the author's rights the Constitution uses the most com- 
prehensive term possible, " the exclusive right ; " that is, all rights. 

As to the extent of the protection authorized the language is equally com- 
prehensive, " securing ; " that is, effectually guarding and insuring. 

This cursory glance at the language of the Constitution would seem to show 
that the objection based on the word " writing " can not properly apply to 
section 1, subdivision g. For that subdivision does not propose to make phono- 
graphic devices a subject-matter of copyright; it does not deiane the subject- 
matter of copyright at all. The subject-matter of the copyright is the work; 
in our case the musical composition. This subdivision simply deals with a form 
of reproduction of the subject-matter of copyright, or, in other words, a form of 
reproduction of the " writing " indicated in the Constitution. 

The subdivision states one set of rights that shall be secured to the author 
in his work: Its constitutionality does not depend upon the question whether 
phonographic devices are writings, but whether the securing to the author of 
the right to make and sell these devices for reproducing his writings is covered 
by the words " secure " and " exclusive rights " that are employed in the con- 
stitutional clause in question. 
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The words "exclusive right" are broad enough to include every profitable 
use that dan be made of the author*s work. 

The word " secure " is broad enough to include any form of protection that 
may be found necessary to make effectual the exclusive right. 

It would do violence to these broad expressions to uphold the contention 
that the author's rights must be limited to the right to make duplicate writings, 
and his protection can not go beyond forbidding the infringement of his rights 
by means of other writings. 

In the interpretation of this clause of the Constitution the United States 
Supreme Court has considered the construction placed upon it by the members 
of Congress in the acts jof 1790 and 1802, because those men were contempo- 
raneous with the formation of the Constitution, and many of them were 
members of the convention that framed it. (Lithographic Co. v. Sarony, 111 
U. S., p. 53.) In like manner we may derive some light as to the meaning of 
the language used in this clause from the copyright acts passed by the State 
legislatures shortly before the adoption of the Constitution. 

These acts were the result of a resolution of the Colonial Congress, adopted 
in May, 1783, recommending to the several States the enactment of laws to 
secure to authors the copyright of their books. Twelve of the thirteen original 
States passed copyright laws, and in most of these acts the object and policy 
of this legislation is set out by way of preamble. We find there the following 
declarations of principle and policy : 

" The improvement of knowledge, the progress of civilization, the advance- 
ment of human happiness, and the public weal of the community greatly de- 
pend on the efforts of ingenious persons in various arts and sciences." (New 
Hampshire, Rhode Island, Massachusetts, Georgia, New York, North Caro- 
lina, New Jersey, Connecticut.) 

"The principal encouragement such persons can have to make great and 
beneficial exertions of sych nature must consist in the legal security of the 
fruits of their study and industry to themselves." (New Hampshire, Rhode 
Island, Massachusetts, North Carolina, Pennsylvania, Georgia, New York, Con- 
necticut. ) 

"The principles of natural equity and justice require that every author 
should be secured in receiving the profits that may arise from the sale of his 
works." ( Georgia, New York, Connecticut, New Jersey. ) 

" Such security (of the fruits of their study and industry to ingenious persons) 
is one of the natural rights of all men, there being no property more peculiarly. 
a man's own than that which is produced by the labor of his mind." (Massa- 
chusetts, New Hampshire, Rhode Island, North Carolina.) 

The subject-matter of copyright is designated as " works " in the acts of Con- 
necticut, New Jersey, Georgia, and New York ; as " that which is produced by 
the labor of his (the author's) mind," and " books, treatises, and other literary 
works " in the acts of Massachusetts, Rhode Island, and New Hampshire. The 
acts of Connecticut, Georgia, and New York use the word " writings " as well 
as " works," both in the sapae sense. 

These laws w^ere passed in the years 1783-1786 — ^that is, between one and 
four years prior to the convention which framed the Constitution. The declara- 
tions of policy and principle contained therein were necessarily familiar to the 
framers of the Constitution. The effect of that instrument would be to super- 
sede those State laws by Congressional legislation, and as the same legislatures 
who had so recently enacted copyright statutes were expected to consent to the 
superseding clause, those who drew that clause may be supposed to have taken 
into consideration the expressed views of the State legislatures. It is probable 
that the intent was to put into the concisest possible language a mandate to 
Congress broad enough to embrace all that the States had declared for. 

The intent, as it may be infefred from these circumstances, was to empower 
Congress to carry into the execution those principles of natural justice and 
equity which require that those who produce by the labor of their minds be 
secured in receiving all the profits which may arise from their works. 

In the case of Lithographic Co. v. Sarony (111 U. S., 53) the United States 
Supreme Court points out that the framers of the Constitution may be supposed 
to have understood the nature of copyright and the object to which it was com- 
monly applied, because the subject had then recently been thoroughly discussed 
in the 'judicial tribunals of England, and these discussions had attracted wide 
attention ; and the court states that copyright as its nature was then commonly 
understood, and as it then existed in England, was " the exclusive right of a man 
to the production of his own genius or intellect." 
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This statement of the oourt Is strongly enforced by the language that we 
have quoted from the State copyright laws, which is in part identical with the 
language that occurs in those important English copyright cases to which the 
Supreme Ck)urt refers. 

If such was at the time of the adoption of the Constitution the common under- 
standing of the nature of copyright, if it is shown that this common under- 
standing was expressly adopted by the men who composed the lawmaking 
bodies of the States, the bodies which passed on the Constitution and whose 
leading members were among the framers of that instrument, it is safe to con- 
clude that that understanding represents what was intended to be expressed in 
the copyright clause. 

Those words of the clause which state the extent of the right and the man- 
ner of protection — " to secure the exclusive right " — are as broad as that com- 
mon understanding — they include all rights, all the fruits and profits of intel- 
lectual labor, and all means necessary to effectually protect these rights. 

The supreme object sought to be attained by the clause was " to promote the 
progress of science and the useful arts." It entered into the views of the 
framers that it is the interest and policy of an enlightened government to pro- 
mote the dissemination of learning by inducing intellectual labor in works 
which would promote the general knowledge in science and the useful arts. 
They sought to stimulate original investigation whether in literature, science, 
or art, for the betterment of the people, that they might be instructed and 
improved with respect to those subjects, and to prompt the exertions of the 
individual in that direction. To accomplish this end they recognized that it 
was necessary to grant to the author " exclusive rights '* to the product of his 
exertions, and consequently conferred upon Congress the power to effectuate 
this puri>ose. This power must be construed in the spirit in which it was given. 
A large discretion was intended to be lodged in the Congress with respect to 
the subjects which could properly be included within the constitutional provi- 
sion and the nature of the protection to be given to stimulate authors and 
inventors, this discretion being bounded and circumscribed only by the general 
object sought to be accomplished. 

But it is objected that the word " writings " is incompatible with a broad con- 
struction of the clause. The objectors claim that it narrows down the whole 
sphere of copyright protection ; that it restricts not only the range of its pos- 
sible subject-matter, but the extent of the right and the manner of protection. 
They manipulate this word so as to make it overshadow the entire clause, and 
make the clause appear as if it read : " By protecting against infringement, in 
writing, the author's right to reproduce his writings in writing." In other words, 
they claim that under this clause of the Constitution Congress can not protect 
the author against any form of reproduction of his works except such reproduc- 
tion as assumes the form of a writing. So that a dramatic composition can not 
be protected against public performance thereof, a lecture against its public 
oral delivery, a piece of statuary against a photographic reproduction thereof, 
a painting against a stereopticon reproduction thereof by means of a magic 
lantern on a screen. 

And for this view they hope to find support in the Sarony case. 

But in the Sarony case the court points out that the First Congress of the 
United States, sitting immediately after the adoption of the Constitution, did 
not in the act of 1790 construe the word " writings " in its literal sense — that of 
actual script — but made maps and charts subjects of copyright, and that the 
Seventh Congress, in the act of 1802, added prints, etchings, cuts, and en- 
gravings. The court then remarks that " no one would now claim that the word 
'writing' in this clause of the Constitution, though the only word used as to 
subjects in regard to which authors are to be secured, is limited to the actual 
script of the author, and excludes books and all other printed matter." 

The court here puts its finger on the point that must defeat all attempts to 
claim a literal construction of the word " writings." That point is that, literally 
construed, it would exclude printed matter and everything except script by the 
author's hand. 

But if a literal construction of this word is too absurd to be worthy of con- 
sideration, if a meaning broader -than the literary sense must necessarily be 
accepted, is there any reason to stop short of that broadness for which the 
State legislatures had declared and which was then the common view, as the 
Supreme Court says in this very Sarony case? 

On the contrary, all the circumstances make it probable that the word was 
intended to cover all literary and intellectual productions. And in. this con- 
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nection it may be mentioned as significant that a " writing " is broadly defined 
as a " composure " in Johnson's Dictionary, the standard dictionary at the time 
when the Constitution was framed. 

In the Sarony case the court, after showing the enlarged definition of the 
word " author " as signifying an " originator," " maker," " one who completes 
a work of science or literature," says that " by writings in that clause is meant 
the literary productions of those authors." 

What did the court mean by literary productions? 

Congress has from time to time extended the number of subjects of copy- 
right. In 1790 it named maps, charts, and books; in 1802 it added etchings, 
engravings, prints, and cuts; in 1865 it further added photographs and the 
negatives thereof, and in 1870 statuary, paintings, chromos, and models or 
designs intended to be perfected as works of the fine arts. 

The decision in the Sarony case was \yritten in 1883, and the court probably 
referred to all the subjects enumerated in the extended list of the act of 1870 
when it said that " Congress very properly has declared these (the literary 
productions of those authors previously defined) to include all forms of writ- 
ing, printing, engraving, etching, etc., by which the ideas in the mind of the 
author are given visible expression." 

The objectors to subdivision 1, g, have claimed that this sentence supports 
their position because it is said to restrict the scope of the word " writings " 
to visible expressions of the ideas of authors. 

But this claim is based on a misunderstanding of what the court said. 

The entire sentence reads : 

** By writings in that clause is meant the literary productions of those authors, 
and Congress very properly has declared these to include all forms of writing, 
printing, engraving, etching, etc., by which the ideas in the mind of the author 
are given visible expression." 

Only the first part of this sentence defines what the Constitution means ; the 
second part characterizes the acts of Congress as viewed in the light of the pre- 
vious definition. The court finds that what Congress did was included among 
the things that it had a right to do. The court does not say that Congress had 
no right to do more ; on the contrary, the use by the court of the word " include " 
necessarily implies that the things mentioned do not comprehend all that Con- 
gress would have a right to do. i 

The things mentioned as having thus far been included, and properly in- 
cluded, by Congress among the subjects of copyright are further characterized 
as things "by which the ideas in the mind of the author are given visible 
expression." 

The court does not say that this characteristic of being visible expressions 
is a requirement of the Constitution or that these things have been properly 
made subjects of copyright because they are visible expressions of ideas. The 
court simply states a feature common to all the things mentioned. 

The court did not lay down a rule of construction or interpretation of this 
section of the Constitution for the guidance of Congress in enacting new copy- 
right legislation or for the government of courts in passing on the same. It 
judicially approved the wide and liberal interpretation given by Congress to this 
section in extending copyright protection to the subjects enumerated in sec- 
tion 4952 of the Revised Statutes, viz, chart, engraving, cut, print, photograph 
or negative thereof, painting, drawing, chromo, statue, statuary, models and 
designs intended to be perfected as works of the fine arts, which under a nar- 
row and literal interpretation of the word " writings " would no't be entitled to 
protection. 

The court had in mind and referred particularly to those subjects which the 
Congress had legislated upon up to the time of the decision. 

There is nothing in this Sarony decision to justify the opinion that the court 
meant to make the fact of being "visible expressions" a necessary criterion 
of copyrightable subjects. 

The court was considering the question as to whether the word " writing " 
was broad enough to cover a photograph which had been adjudged in a finding 
of fact to have been representative of original intellectual conceptions of the 
author. The court held this photograph to be a proper subject of copyright, 
not because of the fact of its being visible, but because of its being an original 
intellectual production. The court remarks that in cases of photographs which 
do not come up to this requirement, but are the ordinary productions* of pho- 
tography, a copyright may be no protection ; adding, however : " On the ques- 
tion as thus stated we decide nothing." 
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The court throughout this decision takes the view that what the Constitution 
intended that Congress should protect was the " intellectual production," the 
** production of genius or intellect," the " product of intellectual invention," 
that which is " representative of original intellectual conception." 

In no instance where any one of these terms is used is it modified by the 
word " visible." 

The same view was taken in Trade-Mark cases (100 U. S., 82), where the 
court held that trade-marks which would certainly come within the definition 
of visible expressions are not proper subjects of copyright because they do not 
depend upon novelty, invention, discovery, or any work of the brain. " The 
writings," says the court, "which are to be protected are the fruits of intel- 
lectual labor embodied in the form of books, prints, engravings, and the like." 

In Higgins v. Keufifel .(140 U. S., 428, 430), in construing article 1, section 8, 
it is said on page 431 : 

" This provision evidently has reference only to such writings and discoveries 
as are the result of intellectual labor. It was so held in Trade-Mark cases 
(100 U. S., 82), where the court said, ' while the word "writing" may be liber- 
ally construed, as it has been, to include original designs for engravings, prints, 
etc., it is only such as are " original " and are founded in the creative powers 
of the mind.' It does not have any reference to labels which simply designate 
or describe the articles to which they are attached and which have no value 
separated from the articles, and no possible influence upon science or the 
useful arts. A label on a box of fruit, giving its name as * grapes,' even with 
the addition of adjectives characterizing their quality as * black,' ' white,' or 
* sweet,' or indicating the place of their growth, as Malaga or California, does 
not come within the object of the clause. The use of such labels upon those 
articles has no connection with the progress of science and the useful arts. It 
can not, therefore, be held by any reasonable argument that the protection of 
mere labels is within the purpose of the clause in question. To be entitled to a 
copyright the article must haA^e by itself some value as a composition, at least 
to the extent of serving some purpose other than as a mere advertisement or 
designation of the subject to which it is attached." 

In Holmes v. Hurst, 174 U. S., 82-89, the rule is laid down that — 

" It is the intellectual production of the author which the copyright protects, 
and not the particular form which such production ultimately takes." 

We have seen in the Sarony case that the court Includes photographs, nega- 
tives, paintings, statuary, models, and designs among the forms in which the 
fruits of intellectual labor may be embodied. 

Phonographic records of musical compositions are certainly as much like 
writings or books as are statues and negatives. And are they not visible? 

The answer is that by visible is meant visible in such a form that it will be 
recognized by the sense of sight as the expression of the author's idea. But 
there is no authority for any such restricted definition. 

The Supreme Court has not laid down any such rule. The leading text 
writers on copyright law do not take that view. On the contrary, these writers 
express the opinion that any embodiment of an author's idea which is sufficient 
to establish its identity is a proper subject of copyright, and that was the view 
taken by Justice Aston in Millar v. Taylor, 4 Burr., 2340. 

Blackstone, the acknowledged head of all writers on the principles of law, 
says: 

" The identity of a literary composition consists entirely in the sentiment and 
the language ; the same conceptions clothed in the same words must necessarily 
be the same composition ; and whatever method be taken of exhibiting that 
composition to the ear or the eye of another, by recital, by writing, or by print- 
ing, in any number of copies, or at any period of time, it is always the identical 
work of the author which is so exhibited." (Blackstone, 2 Com., 406.) 

This quotation has been cited with approval in many American copyright 
decisions. 

Drone, whose work on copyright is recognized as the standard American work 
on this branch of the law, says on page 6 : 

" It has been maintained that material substance is an essential attribute of 
property ; * * * that nothing can be the subject of ownership which is not 
corporeal. This is an error which has arisen from the assumption that mate- 
riality is essential to the determination of the identity of a thing. It Is clear 
that a thing must be capable of identification in order to be the subject of 
exclusive ownership. But when its identity can be determined so that individual 
ownership may be asserted, it matters not whether it be corporeal or in- 
corporeal. 



COPYRIGHT HEABINGS. 217 

" ♦ * ♦ Whatever, then, haviiig the other requisites of property, can be 
identified, becomes a proper subject of ownership. * ♦ ♦ Indeed, so com- 
plete may be the identity of an incorporeal literary composition that, even when 
it has no existence in writing or print, it may be preserved in its entirety for 
ages in the memory, passing from generation to generation, from country to 
country. The composer will conceive and give expression to a musical compo- 
sition without putting a note on paper. It is a creation, without material form, 
in the realm of the imagination; but so complete is its Incorporeal, invisible 
form, so marked its individuality, so distinctly perceptible to the musical mind, 
that another will reproduce it ' by ear,' without the aid of written or printed 
notes." 

On page 97 the learned author says : 

*• There can be no property in a production of the mind unless it is expressed 
in a definite order of words.. But the property is not in the mere words alone, 
not alone in the one form of expression chosen by the author. It is in the intel- 
lectual creation, which language is merely a means of expressing and commu- 
nicating. The words of a literary composition may be changed by substituting 
others of synonymous meaning; but the intellectual creation will remain sub- 
stantially the same. This truth is judicially recognized in the established 
principle, that the property of the author is violated by an unauthorized use of 
his composition, with a colorable change of words ; the test of piracy being not 
whether the identical language, the same words, are used, but whether the 
substance of the production is unlawfully appropriated. So an intellectual 
production may be expressed in any number of different languages. The thing 
itself is always the same; only the means of communication is different. The 
plot, the characters, the sentiments, the thoughts, which constitute a work of 
fiction, form an immaterial creation, which may be communicated by a hun- 
dred different tongues — by the labial or the sign language of the mute, the 
raised letters of the blind, the comprehensive characters of stenography. The 
means of communication are manifold ; but the invisible, intangible, incorporeal 
creation of the author's brain never loses its identity. The Bible has been 
translated into all tongues, but its truths, its eloquence, its poetry have been 
the same to all nations. 

Literary property, then, is not restricted to the one form of language in which 
thoughts are expressed, but is in the intellectual creation which is embodied in 
such language. This creation, in whatever language or form of words it can be 
identified, the author may claim as his property. That there can be no property 
in thoughts, conceptions, ideas, seijtiments, etc., apart from their association, ia 
clear, for they are then incapable of being identified or owned exclusively. 
But their arrangement and combination in a definite form constitute an intel- 
lectual production, a literary composition, which has a distinct being capable of 
identification and separate ownership, and possessing the essential attributes 
of property. The property is not in the simple thoughts, ideas, etc., but in what 
is produced by their association. 

" The property in an intellectual production is incorporeaj, and is wholly distinct 
from the property in the material to which it may be attached. Indeed, literary 
property may exist independently of any corporeal substance. It may be as 
perfect in a production expressed in spoken as in one communicated by written 
or printed words. A poem when read, a lecture when delivered, a song when 
sung, a drama when acted, may have all the attributes of property, though not 
a word has been written or printed. The true test is not whether the thing is 
corporeal or incorporeal, not whether it is attached to a material substance, 
but whether it is capable of identification so that exclusive ownership may be 
asserted. The identity of an intellectual production is secured by the language 
in which it is expressed; and this is true whether the language be spoken or 
written. When a composition has not been reduced to writing it may be more 
difficult, and in some cases impracticable, to prove the authorship and thereby 
to establish a title to ownership. But the manuscript is but a means of proof. 
And when the title to the ownership is not disputed or can be satisfactorily 
established without the existence of a writing, as it may be in many cases, it is 
immaterial whether the composition has been reduced to writing or has been 
'communicated only in spoken words." 

We take it that it is conceded by the opponents to section 1, subdivision (g), 
that a phonograph record or perforated roll embodies or represents a particular 
musical composition. It is designated by the same name or title, listed in 
catalogues, and sold as music under that title ; its only purpose is to reproduce 
that particular composition; its value is dependent solely upon the reputation 
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of the composer and the merit and popularity of the composition. In the manu- 
facture of perforated rolls the musical composition in the ordinary sheet music 
notation is strictly followed, each note being represented by a corresponding 
perforation, and these perforations constitute a record of that musical composi- 
tion. Phonograph records are manufactured from a die or matrix so prepared 
and arranged in connection with a large horn that when a given musical compo- 
sition is played or sung into the opening of the horn certain lines and indenta- 
tions representing the sounds forming or identifying the composition are im- 
pressed upon the waxed matrix; so that here these impressions constitute a 
record of the composition. 

Only recently several phonographic records embodying speeches made by the 
German Emperor expressly for that purpose were prepared for the Smithsonian 
Institution to be preserved for reference for future generations. These speeches 
so embodied in these phonograph records are just as truly and accurately re- 
corded as they could be in any book. There is no written or printed copy of 
these speeches, but they can be as accurately transcribed into script as if they 
had been printed in type. 

It must be admitted that a phonographic record of a musical composition Is a 
fiufficient embodiment of the author's idea to establish its identity. If the 
mechanism in connection with which the record is used produces that and no 
other composition, it is not because of the peculiar form of the mechanism, but 
because the record or disk or roll has been so formed as to be an embodiment of 
that composition. 

It is objected that the embodiment of the idea on the phonographic record is 
in an incomplete form, too unintelligible to be entitled to protection as th6 
expression of the idea. 

But that is a feature that is peculiar to many intellectual products that are 
well recognized as proper subjects of copyright. A book written in cipher, short- 
hand, or in Sanskrit, would be unintelligible, unless it was translated. But 
that would not make the book unfit for being copyrighted. Likewise the raised 
letters or the system of protuberances or depressions for use by the blind as a 
means of communicating ideas to the blind through the sense of touch are unin- 
telligible. So is a negative unintelligible unless it is developed. So are certain 
serial photographs used in so-called " moving pictures " unintelligible until they 
are exhibited on a screen. 

The last-mentioned case is discussed by the United States circuit court of 
appeals, third circuit, in Edison v. Lubin (122 Fed., 240). Complainant's operator 
took in rapid succession on a highly sensitized celluloid film 4,500 pictures, each 
of which was a shade different from its predecessor and successor, representing 
the launching of Kaiser Wilhelm's yacht Meteor, and from this a positive repro- 
duction was made on a solid sheet by light exposure, and by means of an appli- 
ance similar to a magic lantern these views could be thrown on a screen in 
rapid succession, so as to give the effect of actual motion and pictorial ly repro- 
duce the launching. This positive solid sheet was registered with the Librarian 
of Congress, and copyrighted under title of " a photograph * Christening and 
Launching Kaiser Wilhelm's Yacht Meteor.* " The defendant photographed 
these pictures on a sensitized celluloid film and sold them to exhibitors to 
enable them to reproduce the picture. 

The court held the celluloid sheet to be a " photograph," and said : 

" The negative and its positive reproduction represent one act or event, to wit, 
the launch of the yacht. This launch was portrayed on a single negative film 
by one operator and a camera, operated from a single point, and such negative 
simply photographically reproduces in continuous form the view of the launch 
presented to the eye of an onlooker at the spot occupied by the camera. The 
instantaneous and continuous operation of the camera is such that the difference 
between successive pictures is not distinguishable by the eye, and is' so slight 
that the casual observer will take a very considerable number of successive pic- 
tures of the series and say they are identical. * * ♦ To require each of 
numerous undistinguishable pictures to be individually copyrighted, as suggested 
by the court, would, in effect, be to require copyright of many pictures to protect 
a single one. 

" When we consider the positive sheet which was copyrighted, we have a 
stronger case. What was thus copyrighted was a single celluloid sheet on 
which a number of objects had been photographically printed or reproduced. 
That these objects were there portrayed by light action or photography is un- 
questioned. No matter how the negative was obtained, whether by numerous 
and successive exposures, is not here material. The statute provides for copy- 
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righting negatives ; but the present issue is not whether the negative in question 
was one covered by the statute, but whether, when the negative as a whole was 
photographically reproduced, the reproduction was a photograph. On that 
point we feel assured. When the reproduction was made, complainant's cellu- 
loid negative simply possessed the reproductive capacity by light action incident 
to the photographic art. The image, which had been thrown by light reflected 
from the originals and passed through a camera to produce the negative, in the 
reproducive process produced the positive by light action passed through such 
transparent negative. The mere circumstance that such positive is pictured on 
a strip of celluloid, and not on a strip of paper, is immaterial. In either event 
the reproduction is a light written, and therefore a photographic picture or 
photograph. To say that the continuous method by which this negative was 
secured was unknown when the act was passed, and therefore a photograph of 
it w^as not covefed by the act, is to beg the question. Such construction is at 
variance with the object of the act, which was passed to further the constitu- 
tional grant of power *to promote the progress of science and useful arts.' 
When in recognition of the photographic art Congress saw fit, in 1865, to amend 
the act of 1831 (13 Stat L., 540) and extend copyright protection to a photo- 
graph or negative, it is not to be presumed it thought such art could not progress, 
and that no protection was to be afforded such progress. It must have recog- 
nized there would be change and advance in making photographs, just as there 
has been in making books, printing chromos, and other subjects of copyright 
protection. While such advance has resulted in a different type of photograph, 
yet it is none the less a photograph — a picture produced by photographic 
process. From the standpoint of preparatory work in securing the negative, 
the latter consists of a number of different views, but when the negative was 
secured the article reproduced therefrom was a single photograph of the whole. 
And that it is, in substance, a single photograph is shown by the fact that its 
value consists in its protection as a whole or unit, and the injury to copyright 
protection consists not in pirating one picture, but in appropriating it in its 
entirety." 

Does not the above reasoning apply as strongly to sound-writings, phono- 
graphs, as to light-writings, photographs? 

The perforated roll or phonographic record is in many respects similar to 
the positive celluloid sheet. The sole useful and profitable function of each 
is to serve as a vehicle for communication or reproduction to the senses of 
the intellectual production embodied therein. Each is not legible or distin- 
guishable until set in operation in connection with the mechanism to which 
it is adapted. But when once in operation the production embodied in the 
record becomes intelligible and distinguishable. In the case of perforated rolls 
and phonograph records the representation is addressed to the sense of hear- 
ing; the ear recognizes the composition embodied in the record, tells what it 
is, and there are conveyed substantially the same impressions and the same 
emotions are excited in the "mind in the same sequence or order as is done 
by the original composition in ordinary music notation when played by hand* 
on any musical instrument or sung by an artist. 

The perforated roll or phonograph record serves the same purpose as the 
printed music on a sheet — a vehicle for communicating the ideas therein em- 
bodied to one of the senses. As was said in the great case of Millar v. Taylor, 
4 Burr., 2303-2342: , 

"The printing of it (book) is a mere mechanical act, and the method only 
of publishing and promulgating the contents of the book. The composition 
therefore is the substance. The paper, ink, type, only the incidents or vehicle. 

*' The value proves it. And though the defendant may say * those mate- 
rials are mine ' yet they can not give him a right to the substance, which (on 
whose paper or parchment soever it is impressed) must ever be invariably the 
same. Nay, his mixing, if I may so call it, his such like materials with the 
author's property does not render the author's property less distinguishable 
than it was before, for the identical work or composition will still appear 
beyond a possibility of mistake." 

To distinguish one musical composition from another in ordinary sheet 
music notation requires a technical knowledge of the art of music. To the 
untutored mind a sheet of music is no more intelligible or distinguishable than 
the perforations or impressions on perforated rolls or phonograph records. 
When records embodying different compositions are set in operation in con- 
nection with the mechanism to which they are adapted, the most unlettered 
in music can distinguish one from the other. 
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The discussion on the meaning of the word ** writing " may be summed up 
by quoting a statement found in the 'opinion of the United States Circuit 
Court of Appeals in National Telegraph News Company v. Western Union 
Telegraph Company, 119 Fed. Rep., at p. 297, to wit: 

" Nothing, it would seem, evincing in its make-up that there has been under- 
neath it, in some substantial way, the mind of a creator or originator is now 
excluded." (From copyright protection.) 

It is safe to conclude that phonograph devices are proper subjects of copy- 
right. 

The objection to subdivision 1 (g), based on the word "writing" In the 
Constitution, is shown to be untenable, even if that subdivision attempted^ to 
make phonographic records, disks, perforated rolls, or cylinders subjects* of 
copyright. 

But, as has already been pointed out, this subdivision does not state new 
subjects of copyright, but enlarges the rights which shall be secured to 
authors in their works. The subjects of copyright which this provision is par- 
ticularly designed to protect are musical compositions. And the opponents 
of this subdivision admit that musical compositions are writings. Musical 
compositions were protected under the act of the 31st of May, 1790. (See 
Clayton v. Stone, 2 Paine, 382.) 

The constitutionality of the subdivision, does not at all depend on the con- 
struction of the word " writing " unless it should appear that the rights of 
the author in his writings are restricted to the right to reproduce in writing 
and that the security to be extended to him is limited to protection against 
infringements in writing. 

But nothing of the kind is shown. The language of the Constitution does 
not justify such a restricted meaning and the courts have never so con- 
strued it. 

Here again the Sarony case may be cited in favor of a broad construction. 
Congress added, by the act of 1856, to the rights secured to the author the 
sole right of performing a dramatic composition, and this right was incor- 
porated in section 4952 of the Revised Statutes. This apparently extends the 
author's right beyond that of reproducing in writing and the protection be- 
yond that against infringement in writing. And since the decision in the Sar- 
ony case added protection against infringement by public performance was 
given by the act of January 6, 1897, section 4966 of the Revised Statutes was 
amended so as to secure to musical compositions the same measure of pro- 
tection as was afforded to productions of a strictly dramatic character and 
for added means for the protection of dramatic or operatic works against 
infringement by performance. (U. S. Rev. Stat., Supp., Vol. II, p. 536.) • 

Section 4952 is referred to in the Sarony decision with the approving remark 
that the " Constitution intended that Congress should secure the exclusive right 
to use, publish, and sell, as it has done by section 4952 of the Revised Statutes." 

The right to " use " would undoubtedly include the right to embody in the 
'form of a photograph or perforated roll. 

It must be realized by the objectors that the acts of 1856, protecting dramatic 
compositions against piracy by representation, and the act of 1897, extending 
the same protection to all musical compositions, are a complete refutation of 
the contention that a " writing " can be protected only against infringement in 
writing. % 

Realizing that their contentions must fall in view of the acts extending copy- 
right to public representation and performance, they assert that these acts are 
unconstitutional. It is not conceivable that this absurd assertation will re- 
ceive any weight. Nor is it reasonable to suppose that this Congress will draw 
into question the constitutionality of the act enacted by Congress in 1856, when 
it is remembered that for more than half a century dramatic works have been 
protected against representation under this very act, and the right of Congress 
to grant such protection has been firmly established and recognized by the 
courts. (See Daly Vi Palmer, 6 Blatchf., 256; Daly v. Webster, 175 U. S., 148. 
and Lithographic Co. v. Sarony, supra.) 

A refusal to grant the protection to dramatic and musical compositions 
against representation would have rendered ineffectual and nugatory the 
primary object sought to be attained by Article I, section 8, of the Constitution. 

A dramatic composition is a literary work in which the narrative is repre- 
sented by dialogue and action. A pantomime is a species of theatrical enter- 
tainment in which the action is wholly represented by gesticulation without the 
use of words. (Daly v. Palmer, 6 Blatchf., 256.) In each case the primary 
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purpose is representation. Music is designed to be sung audibly or interpreted 
by musical instruments. It is addressed to the sense of hearing. Upon the repre- 
sentation of a drama the " writing " itself is not represented ; it is not exhibited 
as a picture thrown on a screen, but the ideas of the dramatist are reproduced 
by dialogue and action ; so likewise upon the performance of musical compo- 
sition, or opera, a succession of sounds forming or identifying the composition 
are reproduced. 

It has been established at common law and recognized by our courts that 
" rules attending property must keep pace with its increase and improvements 
and must l)e adapted to every case" (Millar tv Taylor, 4 Burr., 2303), and 
copyright protection must correspondingly extend. As discovery, invention, 
and science create new forms of reproduction of intellectual works, the exten- 
sion of copyright to such new forms should not be denied because unknown to 
the framers of the Constitution, and therefore not within the literal tenor of 
its language. It must be remembered, as stated by Chief Justice Marshall, 
that " the Constitution was intended to endure for ages to come, and conse- 
quently to be adapted to the various ' crises ' of human affairs." (McCulloch v. 
Maryland, 4 Wheat, 316-405. ) 

The right of Congress to enact this legislation has been conceded by the cir- 
cuit court of appeals, second circuit; in the case of White-Smith Company v. 
Apollo Company (147 Fed., 226), which was brought for the infringement of 
copyrights on two musical compositions by perforated rolls. The court said : 

" We are of the opinion that the rights sought to be protected by these suits 
belong to the same class as those covered by the specific provisions of the copy- 
right statutes, and that the reasons which led to the passage of said statutes 
apply with great force to the protection of rights of copyright against such an 
appropriation of the fruits of an author's conception as results from the acts of 
defendant." 

Secondly . Another objection to section 1, subdivision g, is that it is an at- 
tempt to extend the control of the copyright proprietor over a sheet of music 
after the same has been sold to a purchaser and to deprive the purchaser of the 
right to make any profitable use that he can of the same. 

It is contended that the purchaser of a sheet of music in the open market 
acquires an absolute right of property therein and is entitled to make all profit- 
able use thereof, including the right to use the same for reproduction upon per- 
forated rolls and phonograph records. 

We have searched in vain for any respectable authority to support this con- 
tention. It is opposed to every principle of copyright and contravenes the 
position taken by Congress in section 4952 of the Revised Statutes, which was 
defined in the Sarony case as giving the author exclusive rights to " use, pub- 
lish, and sell " the subjects enumerated therein. 

Under the present copyright laws, section 4952, Revised Statutes, the! owner 
of a book has the exclusive rights to translate and dramatize the same, and 
under section 4966, Revised Statutes, the exclusive right to publicly represent 
or perform such dramatization. Do the objectors mean to contend that the 
purchaser of a book can dramatize the book for public sale or performance? 

It is well established that the author of a dramatic composition is entitled 
to the profit arising from public delivery or performance, to the sale of the 
manuscript, and to the printing and publishing of it. By the purchase of a 
ticket to a dramatic performance the general public acquire no right to repro- 
duce the composition, either by taking notes or by the exercise of the memory. 
The spectator is entitled to the enjoyment of the exhibition, but there is no im- 
plication of abandonment by the author of his title or of surrender of his rights 
in the ideas. The spectator in paying for his ticket of admission has not paid 
for any right to get possession of the play for subsequent representation. 
(Werckmeister v. American Litho. Co., 134 Fed. Rep., 323, 325.) 
. A similar contention to that of the objectors was raised in the case of Millar 
V. Taylor (4 Burr., 2303), and the answer there found is conclusive of the objec- 
tion here. The court said : 

But it was said at the bar if a man bujs a book, it is his * own.' 
What! Is there no difference betwixt selling the property in the work and 
only one of the copies? To say * Selling the book conveys all the right' begs 
the question. For, if the law protect the book, the sale does not convey away 
from the nature of the thing any more than the sale conveys it where the statute 
protects the book. Can it be conceived that in purchasing a literary composition 
at a shop the purchaser ever thought he bought the right to be the printer and 
seller of the specific work? The improvement, knowledge, or amusement which 
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he can derive from the performance is all his own ; but the right to the work, 
the copyright, remains, in him whose industiy composed it. The buyer might 
as truly claim the merit of the composition by his purchase (in my opinion) 
as the right of multiplying the copies and reaping the profits. 

'*^The invasion of this sort of property is as much against every man's sense 
of it as it is against natural reason and moral rectitude. It is against the con- 
viction of every man's own breast who attempts it. He knows it not to be his 
own ; he kno,ws he injures another, and he does not do it for the sake of the 
public, but mala fide et animo lucrandi." 

In the case of Publishing Company v, Smythe (27 Fed. Rep., 914-921), it is 
said: 

" The purchaser of the paper, leather, and twine does not necessarily pur- 
chase the literary property, and he can not use his ownership of the one to de- 
fraud the author of his property in the other." 

Lord Mansfield defined copyright "As property in notion, without corporeal,' 
tangible substance," and said upon this subject : 

" No disposition, no transfer of paper upon which the composition is written, 
marked, or impressed, can be construed a conveyance of the property (by which 
he means copyright, as appears from a previous part of his opinion) without 
the author's express consent, * to print and publish,' much less against his will." 

A purchaser of a copperplate engraving of a copyrighted composition, seized 
and sold under an execution against the copyright proprietor, does not acquire 
the right to strike off, publish, and sell, copies of the same. This is based upon 
the theory that the copyright is an independent right detached from the physi- 
cal copyrighted property out of which it arises, and is capable of existing and 
being owned and transferred independent of the other. (Stephens v. Cady, 14 
How., 528 ; Stephens v. Gladding, 17 How., 447 ; Patterson v. I. S. Ogilvie, 119 
Fed. Rep., 451.) 

Copyright means exclusive right to control and sell, and the principles of 
copyright in that respect are analogous to those of patent rights, and are so 
treated in the Constitution, where protection for both is secured by the same 
clause of the Constitution in language that indicates association of thought. 

Upon examining the patent cases we find that upon the sale of a patented 
article the owner of the patent does not part with control over the article sold. 
( See Beman v. Harrow Co., 186 U. S., 70 ; Heaton v. Eureka, 77 Fed. Rep., 288 ; 
Edison Phonograph Co. v. Pike, 116 Fed. Rep., 863 ; Victor Talking Machine Co., 
V. The Fair, 123 Fed. Rep., 424.) 

Further discussion of this contention, in the face of the overwhelming author- 
ities against it, would neither be profitable or useful. 

Thirdly. It is further objected to section 1, subdivision (g), because it pro- 
poses to interfere with " vested rights " and is therefore unconstitutional. 

" Vested rights " in what? In the future productions of the musical minds of 
the country? It must be noted that the proposed legislation is not retroactive. 
It does not affect compositions copyrighted prior to the enactment of the law. 
All music in the public domain, and those copyrighted up to the time of the 
enactment of the law, are left free to the manufacturers of perforated rolls and 
phonograph records to be exploited and appropriated. The section deals ex- 
pressly with the works to be written by the composer of the future. But the 
objectors contend that their patents give them the unlimited right to exploit and 
appropriate any composition that may be written during the life of the patent 
and its renewal, and that any law enacted to restrict this right is in infringe- 
ment upon their vested rights in their patents. The absurdity of this proposi- 
tion is apparent on the face thereof. 

The letters-patent granted to the inventors of these perforated rolls and phon- 
ograph records, and improvements thereon, secure to them the right to manu- 
facture contrivances adapted to reproduce sound. That is the extent of the 
right. It does not carry with it the further right to appropriate the copyrighted 
musical composition of any composer. There is nothing in the letters patent 
or in the patent laws or in the Constitution from which these rights emanate 
that can be construed as granting to the owner of a patent the right to deprive 
any man of his property or to exploit the intellectual productions of that man 
without fair compensation. Nor is there anything in the section which permits 
the composer of a musical composition, copyrighted after the act shall have gone 
into effect, to appropriate without compensation any device protected by patent. 
The composer would have no right to combine his composition with any pat- 
ented invention and put the same on the market without the consent of the 
owner of the patent. Then, why should the owner of a patent have the right 
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to use a copyrighted composition, without the owner's consent, in connection 
with his invention? 

The owners of the patents to appliances adapted to reproduce photographs 
and paintings upon screens by means of magic lanterns might urge with equal 
consistency that their vested rights are being invaded by the limitation of their* 
right to the reproduction of only such pictures and paintings as are in the 
public domain or that they can obtain from the copyright owners. 

The contention that these patent owners have vested rights in the offspring 
of the brain of American composers is in violation of every principle of 
ethics, equity, and natural justice. They would not attempt to urge the con- 
tention that if in order to make their patents prorftable it was necessary to 
combine therewith ordinary personal property, they would thereby acquire 
any rights in any such personal property. The great principle on which the 
author's right rests is that it is the fruit or product of his own labor, and that 
the labor of the faculties of the mind establishes a right of property as sacred 
as that created by the faculties of the body. A literary man is as much en- 
titled to the product of his labor as any other member of society, and the right 
to literary property is just as sacred as any other property and is entitled to 
the same protection that the law throws around the possession and enjoyment 
of other kinds of property. 

This industry devoted to the manufacture of perforated rolls and phonograph 
records is . essentially parasitic. It thrives by exploiting the productions of 
American composers, their names, and reputations, it exercises no productive 
effort in the art which it exploits. It does not stimulate original work. It 
waits until the composer and publisher have created and met a popular demand 
for a piece of music, through the expenditure of money, time, and labor; then 
it swoops down upon and Appropriates that composition for use upon its ma- 
chines, to its own unjust enrichment. It acquired great wealth, influence, and . 
power by sponging upon the toil, the work, the talent, and genius of American 
composers. 

And carried away by the success of this iniquity, these manufacturers have 
become imbued with its righteousness to such a degree that they regard the 
exploitation of American genius and the appropriation of its creations to their 
own enrichment as their vested right, and this bill which is to secure to the 
American composer no more than his just due — the full fruits of his labor — as ian 
assault upon an inviolable right. 

They admit that a phonographic record without the use of the name of the 
composer and the title of the composition with which his name is associated 
would render the record valueless as an article of merchandise ; that the value 
of the record increases in accordance with the reputation of the composer 
and the merit of his composition. We wonder whether they claim that their 
patents give them a vested rfght to invade the right of privacy of the composer 
to exploit his name and reputation as an advertising mediuni for their wares? 

But their selfishness is suicidal. It is a fact shown by a comparison of the 
industries that with the increase of the sale of their mechanical devices the 
sale of sheet music decreases. The hope of reward, this great incentive to 
original work, is thus taken away from the composers by the policy of these 
manufacturers, and the production of original compositions is discouraged. 
The inevitable result will be that the composers will refuse to give original 
compositions to the public for the sake of a copyright protection which will no 
longer protect. Then will the parasite that kills itself be killed. 

FourUily. The objectors seek to defeat this legislation by taking advantage of 
the popular clamor against trusts and monopolies, by urging that the enactment 
of this legislation would give legislative sanction to a conspriacy in restraint of 
trade alleged to exist between the ilOolian Company and the Music Publishers' 
Association. 

In our statement before the Committee on Patents of the Senate and House of 
Representatives we answered that charge and in most positive terms denied the 
existence of any such criminal combii^ation. . (See Arguments Com. Pat. H. R. 
on H. R. 19853, pp. 202-206. ) . 

And if such a combination does in fact exist it is not shown that a single 
composer is a party to or has sanctioned it. This legislation is intended pri- 
marily for the benefit of the composer. The sins of a few publishers should not 
be visited upon a great number of innocent composers, and it would be equally 
unjust that all publishers should be punished for the alleged wrongs of a few. 
The new bill makes the right to use musical compositions for perforated rolls 
or phonographic devices a separate and independent estate, subject to assign- 
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ment, lease, license, gift, bequest, or inheritance (sec. 38). The composer has 
the right under this section to dispose Of the mechanical-instrument rights in his 
composition independent of the publishing rights, just as under the present 
law the publisher does not control the performing rights to any composition. 
The composer grants the performing rights to the theatrical manager and the 
publishing rights to the publisher, and each is independent of the other. It is 
more than likely that the same conditions will prevail with reference to the 
mechanical rights. The composer will go into the open market and let the 
mechanical rights to his c6mpositions to the highest bidder. The one whose con- 
trivances have reached the highest standard of perfection, whose devices give 
the best interpretation and representation of the author's work, will in many- 
cases get the rights. 

Most of the composers are not under contract with any publisher, and many 
do not know to whom their next work will go. 

There is no foundation for the claim that the enactment of this legislation 
will sanction any such combination as is alleged to exist. 

It is expressly held in the case of Bobbs-Merrill Co. v. Strauss (139 Fed. Rep., 
155) that— 

'* There is no sanction or support whatever to the doctrine that the several 
owners of distinct patents, each having a monopoly of its particular patent, or 
the several owners of distinct copyrights, each having a monopoly of his par- 
ticular copyright, may combine and conspire as to their patented articles, or as 
to their copyrights or books published under and protected thereby, to restrain 
interstate commerce, in articles made or produced thereunder. The right or 
privilege to form such a combination or conspiracy is not embraced or included 
within the monopoly granted." 

To the same effect see Beman v. Harrow Co., 186 U. S., 70. 

Under these decisions the administrative officers of the Government can 
Institute proceedings under the Sherman Act against, the parties to the alleged 
combination. The objectors should submit the proof ' of its existence to the 
Attorney-General for action, instead of making this monopoly charge with a 
view of influencing Congress to refuse relief to composers against the unjust 
appropriation of their property and the exploitation of their names and 
reputations for the ui^just enrichment of the mechanical -Instrument manu- 
facturers. 

Some of the objectors, realizing the weakness of their various contentions and 
that they have failed to advance a single argument founded in fact or based on 
reason why this legislation should not be enacted, suggest that the composer 
could be sufficiently protected by permitting every manufacturer of these 
mechanical devices to secure the right to use the compositions on payment of a 
reasonable royalty, the payment of the royalty not to be in recognition of any 
legal right of the composer, but, as one of them says, " on ethical principles " 
(see "Arguments," p. 108), or, as another explains, because the name and 
repute of the music and of its author may contribute to the sale of the re- 
producing devices, and a commercial value attaches to such name and title 
which is of benefit to the seller of the reproducing devices ; and that for this the 
composer should receive a royalty. ("Arguments," pp. 192, 193, 196.) Another 
suggests that the composer should have the right to collect reasonable royalties 
from manufacturers who may wish to use his compositions, leaving it to a court 
of equity to determine what royalties shall be deemed reasonable. ("Argu- 
ments," pp. 133, 190.) Others are opposed to the extension of the protection 
upon any condition. ("Arguments," pp. 172, 139-146, 155-156.) 

These suggestions are in keeping with some of the proposed amendments that 
the manufacturers of mechanical devices have submitted to the bill; for 
instance, to substitute the word " writings " for the word " works " in section 4 
and wherever that word appears in the bill, because it is in contravention of the 
Constitution ("Arguments," pp. 139-171-173), the apparent purpose of this 
amendment being to have such a construction placed upon this word in the bill 
as to afford an opportunity for a legal contest to secure a nullification of the 
objects sought to be attained by this legislation. 

The suggestions to pay a royalty have a look of fairness and are undoubtedly 
made by these manufacturers with a view of impressing Congress with the idea 
that they are actuated by motives of equity. But as the plan comes from a 
quarter where fairness to the composers has not heretofore been at all visible 
in practice, it may be well to examine it with a critical eye. On such examina- 
tion it will be realized that the plan, if incorporated in the bill, would probably 
furnish a sufficient lever for overthrowing this part of th6 bill entirely on the 
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ground of unconstitutionality. A provision which would grant a license without 
the author's consent would certainly not be consistent with "the exclusive 
right" which the Constitution authorizes Congress to secure. The fact that 
such a provision would subject the composers as a class to- restrictions in the 
use of their property that other authors and inventors are not subjected to and 
that this restriction would, moreover, destroy the composers' freedom to con- 
tract with respect to their property, points to other serious constitutional 
objections. 

Besides the question of unconstitutionality, the plan is not practicable, and 
the rights of the composer could not be enforced under it. 

The following questions naturally suggest themselves to one's mind: How 
shall the reasonableness of the royalties of the composer be determined? By 
whom and in what manner will the decision be enforced, and what penalty is 
to be imposed for its disregard? Upon what basis shall the royalty of the 
composer who writes a mediocre composition embodying just enough intellec- 
tuality to make it the subject of copyright be determined? And, on the other 
hand, upon what basis the brilliant composition of the eminent composer, which 
tools months in conception, fruition, and development, and which has great merit 
and popular approval? What should be the mode of procedure in establishing 
the reasonableness of the royalty? Even if the procedure could be regulated, 
of which we have great doubt, the law's delays and the expense of litigation 
would be sufficient to discourage any composer from attempting to establish 
his rights. And, again, what protection will he have against the unscrupulous 
manufacturer? A relationship of confidence and trust must exist between com- 
poser and publisher or manufacturer, because his royalties are dependent upon 
the sales made and the keeping of accurate books. In any event it is evident 
that the composer would be at the complete mercy of the manufactui^r. These 
are considerations that must be kept in mind. The composer should have the 
right to select the man who shall arrange his composition for mechanical repro- 
duction ; to say how it shall be arranged and upon what terms sold. This to 
protect his artistic as well as financial interest. 

The plan is subversive ef every principle of copyright, which means a monop- 
oly of control and sale of the subject protected. 

It is the knowledge that the author can go into the open market with his 
product and sell it to the highest bidder upon the best possible terms that stimu- 
lates him to exercise his ingenuity. It is this principle also that makes the 
publisher exercise his efforts to secure the best compositions to make his 
business profitable by meeting competition. 

The artistic side of this question is also to be considered. 

While it must be conceded that some of the manufacturers make every effort 
to make their records and rolls of the highest standard of perfection, so as to 
accurately reproduce in the most artistic manner the composition of the author, 
in the same manner as he would if he himself were the manufacturer, there are 
competitors in the field, however, whose sole object is gain and who give to the 
public feeble, mutilated, and distorted versions of the original composition. 
For instance, a composition is written which requires a performance of five 
minutes. A manufacturer having no regard for the sensibilities of the author 
will prepare that composition for a record which can run in operation but for 
three minutes, owing to the limited possibilities of the reproducing contrivance, 
by cutting, mutilating, and distorting it ; he interprets the composition not as the 
artistic judgment of the artist dictates, but as the business conditions demand. 
So at best the public gets but a feeble imitation of the original and in many 
cases forms its opinion as to the capacity of the composer and the merit of his 
work from these miserable imitations, to the mortification and injury of the 
composer. 

The composer, therefore, should be left free to sell his rights whenever and to 
whomsoever he pleases, as is the right of all other creators of intellectual 
property. 

The further objection to this proposition is that it would create a dangerous 
precedent in copyright legislation, a pernicious system of government price 
making as applied to individual property. 

We desire to add a word in favor of section 25 of the proposed bill, which 
makes it a misdemeanor to willfully and for profit infringe a copyright 

A musical composition is inherently different from any other subject of copy- 
right and requires protection by criminal provisions for the reason that the 
cost of production of a sheet of music is very small. The career of a popular 
song is usually very brief, and the returns are frequently very large. It is not 
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an uncommon thing for a popular song to reach a sale in the hundred thousands. 
It is sold in music stores, stands, carts, etc. The cost of production being 
small, while returns are frequently large, music is an attractive field for pirates 
and petty grafters, 'who have no regular place of habitation, no financial respon- 
sibility', and for whom injunctions, civil damages, and penalties have no terror; 
and it is against these barnacles on the music-publishing industry that this 
legislation is aimed. 

A song is made popular by the expenditure of a great deal of money in 
advertising it, bringing it to the public- s notice by ordinary advertisements, by 
the gratuitous distribution of expensive band and orchestra arrangements 
thereof to hotel and other orchestras, and in numerous other ways. When the 
publisher has succeeded ih creating a popular demand for his composition, the 
pirate makes a raid and reprints thousands of copies of the song, floods the 
market with his counterfeits, and sells them to hucksters, stand keepers, job- 
bers, and dealers. The counterfeiting is usually done by means of photo- 
engraved plates, so that the ordinary purchaser can hardly detect the difference 
between the genuine and the counterfeit copies. The consequence is that the 
publisher and composer are irreparably injured and not only lose profits, but 
their actual investments. 

As a specific instance of this form of plunder the case of Garret J. Couchois 
may be mentioned. lie was convicted in the court of special sessions, New 
York City, on the 28th of October, 1905, for counterfeiting the trade-mark of 
Carl. Fischer, a publisher, in connection with a song owned by Fischer, entitled 
" Hearts and Flowers," and was sentenced to thirty days in the city prison and 
fined $350. The conviction was unanimously affirmed by the appellate division. 
And subs^uently he pleaded guilty to counterfeiting other publishers' trade- 
marks. 

This man conceived the gigantic scheme to reproduce every successful and 
popular number in the musical market. Under the assumed and fictitious 
name of ." Jones," Couchois went to a photo-engraver, the Empire State 
Engraving Company, of New York City, with genuine copies of musical compo- 
sitions belonging to different publishers and had them photo-engraved. The 
photo-engravings were exact plate reproductions of the originals. These plates 
were sent by him under the alias of " Jones " to a printer, " the Wilson Press," 
and thousands of copies were printed and shipped to Rutherford, N. J. 

In the case of "The Holy City," published by Boosey & Company, an Eng- 
lish company, each of the genuine copies was stamped in ink with the signa- 
ture " Stephen Adams," the object of which was to insure its genuineness. 
But Couchois could not be foiled in his operations by any such device. 
Promptly he had a stamp made simulating the signature of Stephen Adams 
and impressed it on every one of the counterfeit copies. He then went to 
Boosey & Co.'s store in New York, purchased ten copies of "The Holy City", 
and demanded an invoice of his purchase, which was given to him ; this 
invoice he changed to read 10,000 and made erasures in the price Indicated 
in the invoice. 

By means of this forged invoice and upon the representation that Boosey & 
Co. had sold them for export at a greatly reduced rate he was enabled to sell 
them to New York jobbers. Agents in his employ sold the counterfeit copies 
in Chicago, Philadelphia, and other cities. The counterfeits were sold at much 
less than the prevailing market prices of the genuine copies. 

So deftly was this work done, so exact and skillful the reproductions, that 
even Wilson, who printed the counterfeits, was unable to distinguish between 
the original and the counterfeit. With such secrecy were these operations 
carried on that months elapsed before the piracy was detected. The music 
market was flooded with counterfeit reproductions of every successful and 
popular song, and the music publishing industry, involving the occupation of 
large capital, the employment of labor, and the sustenance of composers, was 
at the complete mercy of this one pirate, and many were threatened with 
financial ruin. 

The structure of the music industry began to tremble, and such was the 
magnitude of this man's operations that if he had been permitted to continue 
for another year, the legitimate music piiblishing business would have been 
completely wiped out. 

The copyright law was entirely insuflicient to cope with the situation. The 
pirate carried on operations throughout the country. The courts will not 
grant an omnibus injunction to cover every composition published. An injunc- 
tion against an individual composition is of no avail, because by the tiine service 
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is effected on an elusive character as this pirate he succeeds in flooding the mar- 
kets with the reprints. But even if he were served with the order in time, there is 
nothing to prevent his numerous confederates from continuing the operations 
where he left off. Whatever property this pirate had was held in the name 
of his wife, and as to damages and penalties he was execution proof. 

Couchois was aware that the copyright laws contained no criminal provi- 
sions, and would have been able to continue his depredations with impunity 
if it were not that he made one grave error, viz, to include the publisher's im- 
print on the counterfeit copies. In doing this he transgressed the laws of the 
State of New Yorls. 

The New Yorls authorities came to the rescue of the music publishing indus- 
try, and instituted criminal prosecutions, the photo-engraver and printer turned 
State's evidence, and Couchois and one of his printers were convicted. The 
pirate fought the prosecutions with great vigor, engaged the best counsel and 
urged in defense that he violated the copyright laws and that he could be punished 
for that only, and that the New York courts had no jurisdiction in the matter. 
The courts ruled that if he had omitted the trade-marks from the pirated 
music they would have had no jurisdiction. Since Couchois's conviction other 
pirated copies of music have appeared on the market. 

Conditions in England respecting piracy were as bad as here, and by the act 
of 6 Edward VII., chapter 36, passed August 4, 1906, the pirating of music 
was made an offense punishable on summary conviction, and on a second or 
subsequent conviction to imprisonment with or without hard labor for a term 
not exceeding two months or a fine not exceeding £10. 

Prior to the enactment of the misdemeanor clause, section 4966 of the Revised 
Statutes in 1897, similar conditions prevailed with reference to dramatic and 
operatic performances. The moment a play attracted public attention irre- 
sponsible pirate managers produced the play in every part of the country' 
and the dramatist and manager were robbed of the fruits of their labor; and 
play writing and producing were greatly discouraged. It is with great pleasure 
that we note that since the act of 1897 but one prosecution was commenced 
under the act, and piracy in this direction has wholly ceased. The law acts 
as a deterrent, and the great progress we have made in the dramatic art is 
directly traceable to this salutary legislation. 

Acts similar to section 4966 of the present law have been enacted in New 
Hampshire, New York, Louisiana, Oregon, Pennsylvania, Ohio, New Jersey, 
Massachusetts, Minnesota, California, Wisconsin, Connecticut, Michigan, which 
acts protect uncopyrighted dramatic works. 

Dated, New York City, December 6, 1906. 

Respectfully submitted. 

Nathan Bubkan, 
Counsel Music Publishers' Association. 

STATEMENT OE MB. J. L. TINDALE. 

The Chairman. Mr. Tindale, whom do you represent? 

Mr. Tindale. Mr. Chairman, I am a member oi the executive com- 
mittee of the Music Publishers' Association of the United States, 
and wish to speak to you on behalf of the American composers of 
music. 

Mr. BoNYNGE. Did you address the committee last spring? 

Mr. Tindale. No; not on this subject. I was in Washington on 
another matter. It may happen that two or three of the points that 
I touch upon may be those that have already been spoken about, but 
I will ask the committee to bear with me, because I have every reason 
to believe that this paragraph here is going to be the object of a very 
severe attack, and we should like to have the committee know the 
position of the musical composers on that paragraph. I would like 
to add also that so far as I am authorized to speak, it would be im- 
material to us whether this paragraph g should remain as it is or be 
incorporated as a part of paragraph f . The same opposition will be 
encountered in any event, I am quite sure. So far as I represent the 
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composers of music, it is not solely that they object to the production 
of music on the machines, but it is the reproducing of the copies, the 
disks, the cylinders, and the sale of thflt without any payment. 

The Chairman. As I understood, some one stated this morning 
that by giving the party notice the composer could successfully pre- 
vent the use of his composition in the manner in which they now 
complain. 

Mr. TiNDALE. My understanding is that they could under this 
proposed statute. 

Mr. BuRKAN. They could not under existing law. 

Mr. TiNDALE. We have claimed heretofore that they can control 
the performing rights; but that is a different phase of this subject. 

The Chairman. That is the phase of the subject that I have in 
mind. 

Mr. TiNDALE. What I particularly speak of is the reproduction 
of rolls and disks. 

Mr. SousA. Lots of publishers now put on their title-page " Re- 
served from use by mechanical instruments," but it has no effect. 
They are used for machines just the same. 

Mr. TiNDALE. As I have said, I appear on behalf of the Music Pub- 
lishers' Association, which has requested me to address you in behalf 
of American composers of music. These comprise a body of reputa- 
ble and useful citizens who are without any organization. They 
are largely dependent upon music publishers for the protection of 
their business interests. 

The one point about which it is desired to address you is contained 
in paragraph g of section 1, which will probably come to be known 
as the talking machine and self -playing piano clause. 

For the purpose of this discussion I ask that the term " talking 
machine " be taken to include self -playing pianos, perforated rolls, 
and all machines or devices for copying or reproducing music 
automatically. 

It is also requested that all court decisions based upon existing 
statutes be dismissed from the mind, since what we are seeking is a 
new copyright bill, based upon conditions which did not exist when 
the present laws were enacted. 

The makers of talking machines and records appropriate to them- 
selves and engrave and sell copies of a composer's copyrighted works 
without the composer's consent and without paying any compensa- 
tion. I shall hope to show you that this is — 

First. A moral wrong and an injustice as between man and man. 

Second. A violation of accepted and established rules of business. 

Third. An usurpation of a right authorized by the United States 
Constitution to be granted by Congress. 

Permit first a word about composers as a class. " Let me write the 
songs of a nation and I care not who may make its laws " is, like most 
epigrams, an exaggeration. It is, however, none the less true that 
composers are not without value or influence in a nation's affairs. 
"The Star-Spangled Banner" and John Philip Sousa's "Liberty 
Bell " are knoyv^n around the world and are heard in remote comers 
of the earth where as yet the essence of liberty itself is a thing un- 
known. " Home, Sweet Home," "Annie Laurie," and " Suwanee 
River " will be loved and remembered and will have their gracious 
influence over the hearts of men when those who now make our 
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country's laws are passed away. The names of Eichard Wagner and 
Mozart will be known and revered after the names of emperors are 
forgotten. 

American composers being then without question entitled to grate- 
ful recognition and fair treatment from this nation, you are respect- 
fully asked as one of its lawmakers here to consider the rights and 
interests of composers as affected by paragraph g. It is around this 
paragraph that the principal opposition to the bill has centered, and 
paragraph g is to be the main point of attack, an organization having, 
it is understood, been formed for that purpose. 

The issue is thus squarely between (a) several large and powerful 
business concerns engaged in manufacturing talking machines and 
records, self -playing pianos and perforated music rolls, on the one 
hand, and (&) American composers on the other. 

The latter are as a rule persons of limited income, while the talking- 
machine and piano-player manufacturers represent large combina- 
tions of capital. They have built up huge interests and are earning 
large profits from use of the composer's works, for which they allow 
the composers no compensation. To correct this injustice is the aim 
and purport of paragraph g. 

Paragraph g proposes to give to the composer — ^what should al- 
ready be his — ^the right to reproduce his works for all kinds of instru- 
ments or machines, automatic or otherwise. His claims are based 
upon the following : 

(a) The fruit of man's brain is property as truly as are the more 
tangible products of the mine, the field, or the forest. 

(6) The ownership of his works — which is to say, copyright, or 
the right to copy — snould of a right belong to the composer abso- 
lutely, whether the copying be by — 

Pen and ink. 

Hektograph. 

Round notes printed upon paper, as for the ordinary piano or 
orchestral instruments. 

Tonic sol-fa notations. 

Shaped or " buckwheat " notes, as used in the last century. 

Spiral indentations upon wax cylinders or gutta-percha disks, as 
for talking machines. 

Eaised characters, as in the Braille system for the blind. 

Square or round holes punched in paper, as for self-playing 
pianos. 

Notation transmitted electrically or by some other device yet to 
be perfected. 

The right to copy belongs solely and absolutely to the inventor of 
the musical idea under whatever process may be used to convey the 
musical impression to the hearer. 

Any less rights than those enumerated above would give to the 
composer only a partial or a defective title to his property. It 
would be less than the " exclusive right " mentioned and authorized 
by the Constitution; for the Constitution places a limit on the time 
only and none whatever upon copyright ownership itself. We here 
lay claim to the full and literal meaning of the words " exclusive 
right." 

(c) Aside from the question of revenue, composers should have 
the right to say by whom and in what manner their music shall be 
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engraved or copied for reproduction on automatic instruments or 
machines. In their haste to make use of the name and works of 
famous composers the makers of talking machines and of automatic 
instruments often take the liberty of making their own garbled and 
distorted arrangements, adding to or leaving out important parts 
of the compositions. Also it &equentlv happens that compositions 
intended for grand orchestra or for full military band are conveyed 
or copied on the riecords by use of a " scratch • orchestra or by an 
inferior band — all the above having the effect of belittling the com- 
poser and injuring the standing and reputation of his works. Mr. 
Victor Herbert has stated that he has thus often heard his best com- 
positions so reproduced as to be scarcely recognizable and so as to 
cause him humiliation and shame. 

It is claimed, therefore, that for the cause of music itself, as well 
as by his personal right, the composer should own and control the 
copying of his wor^s for use of automatic machines. 

{d) As a rule, the composer's only revenue from his writings is 
from the sale of the printed copies by his publisher, who pays him a 
royaltj on the sales. It is claimed, however, that the sales of almost 
any piece of music that becomes popular is far greater in the form of 
talking-machine records and automatic piano rolls than the sales of 
the sheet music. On the latter the composer has his publisher's roy- 
alty, but from the records and rolls he receives absolutely nothing. 
He frequently suffers an injury besides, for the ear of the public is 
soon surfeited by flooding the market with an inferior production 
and one which has cost the manufacturer nothing but the price of the 
material. 

We claim this to be a gross injustice to the composer, measured 
by any standard we please, of morals, equity, or business. To show 
that the loss suffered by composers is not imaginary nor of- small 
account, we refer to the Victor Talking Machine Company, which 
some months ago published in the press a series of demonstrations 
addressed chiefly to piano dealers. It was shown and proven by 
actual figures that the sales of talking-machine records and supplies 
had reached such a successful volume that the dealers of the country 
could do a larger business and make a greater annual profit in the 
sale of their goods than could be made in the sale of pianos or any 
other musical merchandise. It is believed that the figures shown 
were truthful and correct. These were large in amount, but whether 
they were comforting to the composers of this country, whose prop- 
erty and whose livelihood were being enjoyed by others at their ex- 
pense, is open to grave doubt. 

The talking-machine companies virtually admit the merit of our 
claims, for anyone reproducing or making a copy of one of their 
records or disks would be prosecuted by them for infringement, not- 
withstanding that they themselves had appropriated the music with- 
out the composer's consent. 

Mr. Johnson. May I ask the gentleman if the machine company 
can not go on and use the works of Beethoven and Bach and many 
others, copyrighted before the passage of this bill ? 

Mr. TiNDALE. We are speaking only of copyrighted works. 

Mr. Johnson. But his business is not going to be broken up by this 
bill. 
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Mr. TiNDALE. No; you are right about that. He has a very large 
field to choose from, the whole world. 

Mr. Currier. How long do you think one of these concerns which 
could not get any new music would stay in existence? 

Mr. TiNDALE. The new music that is being produced cuts very lit- 
tle figure. In the musical world there are new compositions being 
made almost without number that would be acceptable to these people 
in countries where they are not copyrighted, in America. 

Mr. CcTRRiER. Do you think a man buying a talking machine would 
be likely to purchase one that would not reproduce the music of Mr. 
Herbert or Mr. Sousa, or that that machine could successfully com- 
pete with a concern that sold a machine that would do it ? 

Mr. TiNDALE. I admit that that helps it to go ; but there is a very 
easy way for them to reproduce the works of Mr. Sousa. 

Mr. Currier. I would like to have you suggest how. 

Mr. TiNDALE. The easy way would be for them to buy it from Mr. 
Sousa. 

Mr. Currier. Exactly; but some other man has acquired that 
already. 

Mr. TiNDALE. I would like to speak of that briefly before I close, 
and will do so. 

In conclusion, a few analogous cases may serve to illustrate the 
nature of this claim. 

Twenty years ago a musical composition reduced to writing and 
copies printed on paper was the limit of use for that composition. 
It has now been found, however, that such a composition is useful 
and is essential to the inventors and makers of talking machines and 
other devices. This new and unexpected use of the composition forms 
a by-product, so to speak, of the original creative act of the composer. 
It ia indisputable that a by-product belongs to him who created it, 
unless he chooses to throw it away. Manufactures and the arts are 
full of examples. Only two or three will be noticed. 

(1) If one invents a sewing machine for sewing linen, and after- 
wards learns that it can be used for sewing leather, shall he not 
profit by this double value and usefulness of his invention? .And 
may the sewing of leather be taken from him because he first invented 
the machine only for sewing linen ? • 

(2) A farmer sows a field of buckwheat primarily to supply his 
bees wdth material for honey. If he finds afterwards a demand for 
buckwheat by those who would make it into flour, shall he not profit 
by the increased market for what his field has produced? And can 
it be seized for grinding ^by those who will, because he planted it only 
for honey? 

(3) A case so closely analogous as to be almost identical would be 
that of a manufacturer of a patented article whom we shall designate 
as A, who could not operate his invention without use of a certain 
part or device already patented by B. It is plain that B, as owner 
of the ground patent, may name the terms on which A can be allowed 
to use his device and may also decide whether he may use it at all. 
Now, the talking-machine and music-roll men and the composer of 
music stand in the identical relation held by A and B. The manu- 
facturer can not reproduce music without using the composer's copy- 
righted prQperty. I submit, seriously, that the composer's case could 
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safely rest upon this claim alone, waiving, if necessary, all other con- 
siderations. 

As a final illustration, I refer to what is known as wire tapping. 
It is possible for evil-disposed persons with proper appliances to make 
a connection with the wires of a telegraph company, to intercept mes- 
sages passing along the wires, to make use of the information thus 
obtained for their own purposes, and thus profit by use of a com- 
modity which they neither created nor paid for. This is a crime, 
and is punishable by severe penalty. This case is not mentioned as 
a direct analogy, for I concede that what the talking-machine nfen do 
is not a crime, according to existing laws; neither do they go about 
it in secret. But it is none the less true that in taking over for their 
own uses a musical composition, to use it and to make money out of 
it without the composer's consent, they are doing that which in the 
case just cited would be contrary to law. It is right that the tele- 
graph company should be thus protected, but equal justice to all 
would require that the only commodity produced by a composer 
should be his property absolutely, to own and to dispose of for his 
own benefit. 

American composers, therefore, do not ask for charity, nor for 
special privilege. They simply demand the same control and own- 
ership of their creations as is accorded to others. They claim " the 
exclusive right to their respective writings and discoveries," as 
named in Article I, section 8, of the Constitution of the United 
States. 

I was asked a question a few moments ago which doubtless re- 
ferred to an existing agreement or contract between the ^'Eolian 
Company and certain publishers. I think that was the point that 
was in mind. 

The Chairman. Yes; one that exists, or may exist. 

Mr. TiNDALE. I should like to state that Mr. Bowers, the presi- 
dent of the Music Publishers' Association, will address you on that 
subject. I desire only to say one word on the subject, and for this 
reason, that I represent one of the foremost musical publishing 
houses, and our house signed one of these contracts or agreements. 

Mr. Legare. Have you that contract here? 

Mr. Tindal:^. Yes; I have it here. It is already in the record. 
Our house signed such an agreement, giving to the j3Eolian Com- 
pany the exclusive right for a term of years under certain condi- 
tions, and those conditions will be explained to you by Mr. Bowers. 
That agreement has perfectly proper limitations, as I think you 
gentlemen will concede. What I wish to say is this, that even if 
that agreement should be found to be binding, at the present time 
we deny, and in fact have notified the JEolian Company, that hav- 
ing failed to successfully defend their claim, we consider we are 
not any longer a party to it. We have notified them, and have 
received no protest from them. 

Senator Smoot. They have failed to defend? 

Mr. TiNDAiiE. They have failed to successfully defend their claim 
to reproducing rights constituting a separate piece of property. 

Mr. CiTRRiER. That case is still pending before the Supreme Court 
of the United States, is it not? 

Mr. TiNDALE. Yes; that is true. What I wish to speak of is 
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that no matter if this agreement is claimed to be valid and still in 
effect, we no longer have these reproducing rights. In the con- 
tracts that are given to us nowadays the composers reserve to them- 
selves in the following language: 

John Smith reserves to himself the exclusive right and license to reproduce 
or cause to be reproduced said compositions on mechanical instruments, etc. 

We no longer have that right. The composer reserves it to him- 
Self, and the reason I mention this is that the -ZEolian Company 
could get no monopoly from us. 

The Chairman. Could not that company obtain such monopoly 
from others? 

Mr. TiNDALE. That I can' not speak of, but I imagine that the 
others are compelled to do about the same thing that we are 
compelled to do; that is, the composers do not now give to us that 
right, and certainly we can not pass on that right to the JEolian 
Company if the composers do not give it to us. 

Mr. Webb. When was that new lorm of contract inaugurated ? 

Mr. TiNDALE. This is merely an assignment of copyright to our 
house. 

Mr. Webb. When was that form prepared, reserving the right to 
the composers? 

Mr. TiNDALE. About a year ago. This is the kind of agreements 
we are getting at the present time. 

Mr. Cdrrier. No suggestion of that kind was made in June, at the 
hearing then, that there liad been any change in the contracts. 

Mr. TiNDALE. No; because we considered it purely a personal mat- 
ter, r am going somewhat out of my province in speaking of it 
here. This is merely a personal contract between us as publishers and 
the composers. I am merely telling you that, because there can not 
exist any such grand monopoly as you will be asked to believe does 
exist. 

Senator Smoot. From your speech have we not the right to con- 
strue your remarks to mean that the composer has that right? 

Mr. TiNDALE. Yes. He has that right. He can give it to us if he 
wants to. 

Senator Smoot. And he can give it to the JEolian Company or any 
other company he may desire to give it to ? 

Mr. TiNDALE. Yes. 

Mr. Currier. And the JEolian Company now, instead of making 
contracts with the publishers, will seek to make contracts with the 
composers? 

Mr. TiNDALE. Yes. In other words, this is a new form of property 
that the composer has found, which has dropped into his lap, and that 
he reserves to himself. 

Mr. Chaney. The composer is now looking after his interests a 
little bit better. 

Mr. SousA. I could make a contract with a talking-machine com- 
pany or any other publishing house. 

Mr. Currier. Haven't you made any such contract? 

Mr. SousA. I have not yet, but I will. 

Mr. HiNSHAW. What would be the probable increase in the price 
to the consumer or the user for these perforated rolls if this law 
should be passed ? 
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Mr. TiNDALE. There is said to be an immense profit in the manufac- 
ture of these rolls and disks, and the small pittance that they would 
be called upon to allow the composer would not affect those rolls one 
cent, in my opinion. 

Senator Smoot. They would probably be sold to the public at the 
same price they are now ? 

Mr. Victor Herbert. I will say, Mr. Chairman and the members 
of the committee, that I have not any contract with any company^ 
I would simply give my works to the best company, and some of my 
works I would not give out at all. If I wrote a little piece for a 
friend, I would not give it to anybody. We only hope that we will 
have a voice in having these arrangements made, if they should be 
made. 

The Chairman. The committee will be in recess until Monday 
morning at 11 o'clock. 

Monday, Decemher 10^ 1906. 

The joint committee met at 10 o'clock a. m., pursuant to adjourn- 
ment. 

STATEMENT OF MB. J. F. BOWEBS. 

Mr. Bowers. As one of the proponents of the bill, Mr. Chairman, 
I wish to say that the bill as it stands is satisfactory to the Music 
Publishers' Association. So much has been said on this subject bj' 
the gentlemen who have preceded me that I will not take up your 
time by going into it at any length. There are, however, one or two 
little matters about which I should like, if possible, to enlighten the 
committee, at least putting our view of the question before you, and 
that is as to the relations of the ^iEolian Company of New York to 
this measure. I am not a member of the ^olian Company, nor do 
I speak for it specifically or directly. But I want to say, in connec- 
tion with this measure, that the opponents of paragraph g have dwelt 
with considerable emphasis and force on the fact that this is a bill 
desired in the interest of a monopoly, that monopoly beings the 
^olian Company of New York. 

The iEolian Compjany, as the Chair may not know, are manu- 
facturers of mechanical instruments using principally perforated 
rolls for piano playing. A few years ago — ten or twelve years ago, 
perhaps — as the Chair may recollect, there was presented to the 
House a copyright measure known as the TroUer bill, framed by 
Congressman Troller, of Missouri, in answer to the request of the 
music publishers, and dealt principally with the question of in- 
fringement of copyright by the makers of mechanical instruments. 
That bill failed of passage. 

A few years after that the ^^olian Company, by its representa- 
tives, conferred at a meeting of the ^Publishers' Association and 
stated that they were aware that they had been unfairly using the 
copyrights of members of the association and wanted to pay for that 
use, provided they were secured some protection. It was not thought 
well at that time to enter into any arrangement, and the matter 
dropped. • 

In 1902 the ^olian Company again brought up the proposition, 
agreeing that in consideration of testing the existmg copyright act 
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in the interest of the publishers and at their expense they would 
prosecute cases through the lower courts, and the Supreme Court of 
the United States if necessary, to obtain a final ruling on the existing 
copyright act. They ^^reed with a number of the publishers Ijiat 
in consideration of puttmg this case through the publishers were to 
give them the use or copyright publications for a certain number of 
years. 

Mr. Currier. Did not the contracts that you speak of also provide 
for an attempt to secure legislation by Congress? 

Mr. Bowers. No, sir. 

Mr. Currier. I had an impression that they did. 

Mr. Bowers. No, sir. 

The contracts were signed by several music publishers as individ- 
uals, the association at that time not being incorporated, with the 
distinct understanding that if the case failed in the court of last 
resort the contracts should fall by their own weight. 

The JEolian company is not interested in any way, shape, or 
manner in this bill. It has no interest whatever m it. It takes no 
interest it it. It sent no representatives to the cpnference, nor has 
it anybody here. 

A monopoly of publications is an impossibility, and all this talk of 
a monopoly of music publishing is unwise, because the authors are 
fighting against the publishers almost every day. There have come 
into the field, since the signing of that contract, quite a number of 
publishers who had nothing to do with the contract. There are also 
outside contract arrangements with a number of other publishers of 
music, such as the Church company and companies in Philadelphia, 
Milwaukee, and so on. As I have said, the contracts are individual 
contracts and depend entirely on the contention raised by the pub- 
lishers being sustained in the Supreme Court of the United States. 

A Member. Where is that case now pending ? 

Mr, Bowers. I will say that the circuit court of appeals sustained 
the lower coUrt, and it is in the Supreme Court now on appeal. 

We are here asking for what we consider to be our rights and to 
be fair to all concerned. We do not want you to be mislead by this 
talk of monopoly, nor do we think you ought to be influenced in any 
shape or manner by the trade papers' and others attacks made on the 
Librarian of Congress. We have found the Librarian of Congress 
to be not only a most kindly and courteous gentleman, but we think 
one of the most splendid servants in public employment. We simply 
want to submit this matter to you 'for your consideration, without 
taking any more of your time or dwelling at greater length upon the 
subject, simply assuring you that there is nothing whatever in this 
talk of monopoly, which we certainly think does not exist. 

Mr. Webb. I wish you would tell us what the Music Publishers' 
Association is, and of how many members it is composed? 

Mr. Bowers. That is a voluntary organization made up of about 
68 different publishers. I should have said that there are about 75 
coixtracts in existence at the present time affecting about 500 pub- 
lishers. 

Senator Smoot. You speak of it not being possible to create a 
monopoly. Is it not possible to create a monopoly so far as the popu- 
lar authors are concerned ? , 

Mr. Bowers. I do not see how that can be the case. 
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Senator Smoot. There are monopolies in the case of books. 

Mr. SousA. You can no more restrict composition than you can 
the output of babies. 

Mr. Bowers. That is about so. My recollection is that the courts 
held some years ago that a roll was not a writing. 

Mr. Johnson. That it was not sheet music within the meaning of 
the present copyright law. 

Mr. O'CoNNELL. Do you agree with the letter of Mr. Burkan when 
he says that all the music publishers of any consequence in the 
United States with the exception of two are members of the asso- 
ciation ? 

Mr. Bowers. No, sir ; I do not, because it is not so. 

Mr. O'CoNNELL. And that one of those two had since come in ? 

Mr. Bowers. I mentioned the four or five houses who are not mem- 
bers of the association. 

Mr. O'CoNNELL. I will ask you also if the firm of Lyon & Healy, 
of Chicago, with which you are connected, and which is the largest 
distributer of musical instruments in the West, are not the western 
distributers of the JEolian Company! 

Mr. Bowers. We are Chicago distributers only. 

Mr. P. H. Cromelin. May I ask Mr. Bowers whether Lyon & 
Healy are not the western aistributers for the Victor talking ma- 
chine ? 

Mr. Bowers. We are only one of a number of distributers; there 
are perhaps six houses in Chicago handling that machine. 

Mr. Currier. Do you object to the provision in the bill for the 
payment of royalty, or to the amendment offered here on Saturday 
by the representative of the Victor talking machine — a license pro- 
vision ? 

Mr. Bowers. I do not think I heard that on Saturday. I do not 
know what it was. 

Mr. Currier. It was, in effect, a royalty. 

Mr. Bowers. A royalty to the publisher and composer? 

Mr. Currier. Opening the reproduction of music by any me- 
chanical means, subject to the payment of a reasonable royalty. 

Mr. Bowers. We have no objection to that. 

STATEMENT OF MB. B. F. WOOD, BEPBESENTINQ THE B. F. WOOI) 
COMFANT, OF BOSTON, NEW YOBK, AND LONDON. 

Mr. Wood. I want to emphasize especially the fact that I repre- 
sent our London house, because the fact that we have an office in Lon- 
don brings me in touch with foreign publishers, and I know some- 
what their side of the question. I have been traveling throujp^h 
Europe a good deal in the course of business nearly every year lor 
the past fourteen years, and I know their side of the question. I 
have been obliged to answer to the best of my ability questions as 
to the defects of the present law, and I have assured them at the 
convention of the publishers of the world at Leipzig that I would 
use my best endeavors to bring about, if possible, such a condition 
as would give them their just dues. 

Mr. Currier. What are they claiming that they have not now ? 

Mr. Wood. This is not the subject of my text at all ; I merely said 
that in passing. I merely say now that the foreign publishers would 



COPYEIGHT HEARINGS. 237 

be perfectly satisfied with the present bill, because they think it 
is a decided improvement over the old law. 

Mr. CuiURiER. Yes; but they will not operate under this law. 

Mr. Wood. They have a better law. 

Mr. CuKRiER; Do they want copyright protection against mechan- 
ical reproduction? 

Mr. Wood. I am not speaking of that. I am speaking of section g. 

Senator Smoot. Is your English firm satisfied with paragraph g 
of section 1 of the bill ? 

Mr. Wood. Perfectly satisfied ; but we do not concede that it should 
be possible to give the right for each manufacturer of mechanical 
instruments to use the property of any composer without the com- 
poser's consent even upon payment of royalty. That is one of the 
exclusive rights belonging to the composer, that he should have the 
right to decide what he wishes done with his work — ^to which pub- 
liSier or to which manufacturer he should give the right of publica- 
tion and distribution. It would be an act of injustice to put any 
other interpretation upon the phrase " exclusive right." 

Mr. Currier. The composer has no rights now, and we are pro- 
posing tq give him rights. Can you suggest any argument why 
reasonable conditions should not be attached to that gift — ^though 
perhaps I ought not to call it a gift ? 

Mr. Wood. Pardon; I quite differ with you. But whether we 
have any rights to be protected, I think the argument of Mr. Burkan 
in regard to writing is just as applicable to the present law as to 
the proposed law, and I shall so continue to hold until the decision 
of the Supreme Court. One of the opponents expressed to me yes- 
terday the very thought that to me was so pertinent and strong 
that I at once made a memorandum of his words, because I thought 
they were a very clever statement of our position :" What the pub- 
lishers really want is a clearer statement of that which already be- 
longs to them." We do not ask anything else. We only want a 
clearer statement of that which already belongs to us. I said, " That 
is the very thing. Why don't you let us have a clearer statement? 
We do not want anything more than has absolutely been given." 

Mr. Currier. Then we can settle this very quickly by eliminating 
paragraph g. 

Mr. Wood. I am perfectly willing to have that eliminated, so far 
as I am concerned. 

Mr. Currier. Are the people you represent — the music publish- 
ers — willing? 

Mr. Wood. I can not speak for all the music publishers. I am not 
a public speaker, and only have consented to appear here to try to 
convince you that it was impossible to make a combination or trust 
in the music business-^ just as impossible as can be. You can not 
do it. It has been said that a new publisher and composer are 
born every day. One gentleman has said there is no chance for a 
new composer. Perhaps I can refute that from my own experience. 
My catalogue is made up of composers unknown a few years ago, 
with probably a few exceptions, Mr. Chadwick among them. So 
my own experience at least tends to prove that it is not possible to 
make a combination and that no trust can interfere with my rights, 
but I can go ahead as I choose. 
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Mr. Cromelin. May I ask Mr. Wood a question? Mr. Bowers, a 
member of the firm of Lyon & Healey, has just made the statement 
that he does not appear as the representative of the j3Eolian com- 
pany. I would like to ask you whether he did not approach you — 
not once, but half a dozen times — and beseech and endeavor to get 
your firm to sign this contract ? You told me so vesterday. 

Mr. Wood. That is perfectly true, if I may explain. 

Mr. Currier. You have the right to explain. 

ilr. Wood. The explanation is this: As I understood it, the idea 
at the foundation of that contract was that we should render mutual 
assistance to carry out our purposes and protect our rights. They 
were anxious for me to come into it, supposing that I might have 
some influence. But there never w^as any suggestion in my mind 
that we had formed, a combination. I have talked with other pubT 
-lishers, and talked with one of the largest publishers at this hearing 
recently, and he was surprised at the suggestion that we had formed 
a combination. That never was in mind at all. 

Mr. Cromelin. May I ask Mr. Wood another question, as he is 
thoroughly informed on this subject? He tells us he has made trips 
to Europe every year for several years. May I ask whether the 
English Publishers' Association have any relations with the Ameri- 
can association, and whether or not Eicordi & Co., of Milan, Italy, 
the largest publishing house there, have any relations with the 
American association? Mr. Ricordi told me he wds a member of 
the association. That is why I am asking. 

A GENTLEMAN. He is uot a member. 

Mr. Wood. May I answer ? 

Mr. Currier. I do not think you need to go into that. We do not 
care about that. 

STATEMENT OF MB. GEOBGE W. FUKNISS. 

Mr. Currier. Please state whom you represent. 

Mr. FuRNiss. I am the special committee on copyright of the 
Music Publishers' Association of the United States. I am personally 
connected with Charles PI. Ditson & Co., of New York; J. E. Ditson 
& Co., of Philadelphia, and the Oliver Ditson Company, of Boston. 
The Ditsons are music publishers and . probably one of the oldest 
houses in America. 

We are associated, Mr. Chairman and gentlemen, with fifty-two or 
fifty-three other publishing houses located in various parts of the 
United States — Boston, Philadelphia, Brooklyn, New York, Chicago, 
St. Louis, etc. They occupy various classes of publishing. Some 
publish the light, popular music of the daj^, but only a few of them. 
Others publish extremelv classical music and standard music. 
Others make a specialty oi band and orchestra music, and others pub- 
lish music for small instruments — the violin, guitar, mandolin, club 
arrangements, etc. We are not all in the same class, but we are all 
music publishers. The house I represent does not aim to publish the 
popular music of the day. We keep out of that altogether. That is 
done by other houses. 

We took an active part in the conferences called for the purpose of 
furnishing suggestions in regard to framing and obtaining the 
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passage of a bill, and we have been sincere all through these trans- 
actions, Mr. Chairman and gentlemen. We have for the past twenty- 
three years gone through all sorts of battles with pirates. For a 
number of years we fought, Canadian pirates who were reprinting 
our music and selling it at very low prices, not only in Canada but 
on this side of the line. We got something out* of them, but hardly 
enough to satisfy the royalties of our authors. They had agents 
going through the country and sent out circulars and did. a great 
deal of advertising. At times the size of their payments to us 
amounted to $3,500 for matter sold on this side. During those years 
we were greatly harassed to know what to do for relief. We be- 
sought the State Department, and were referred to the Universal 
Postal Department, and we were again sent before the committee 
considering a new tariff. We were really kicked all over Washington 
many and many a time, until we finally discovered that under the 
present copyright law the Secretary of the Treasury and Postmaster- 
General had the power to make such rules and regulations as would 
prohibit the importation of these goods. We got the representatives 
of the Departments together, and Mr. Montgomery knows the battle 
we fought, and >ve thank him kindly for the assistance he gave us 
two years ago. The matter was brought to the attention of the 
Assistant Attorney-General for the Post-Office Department and the 
Customs Department of the Treasury, and a joint compilation of 
regulations was made up to protect us, giving us the right to seize 
that contraband music and destroy it. Before that we had to resort 
to some sort of seizure, but it was very expensive in practice ; for in- 
stance, we could not seize an accumulated lot of music that had been 
taken to the dead-letter office in the course of weeks and months, 
but we would have to get confiscated each little shipment of music 
of one piece or half a dozen. Those joint regulations protected us in 
that, so that I am happy to say to-day that the Canadian pirate is 
almost out of business. But they were not all Canadians in that 
fight ; there were some Americans interested. , 

You can see the advantage they had at first in making perforated 
music sheets and in publishing the music itself. In publishing 
music it is well known that only about twenty pieces out of a hun- 
dred pay the expense of production — ^the making of the plates and 
putting them on the market. Very few out of each hundred pieces 
are successful and remunerative. That business is probably no more 
successful than is the average business man, and you know very few 
business men are successful. So all pieces of music are not success- 
ful. These pirates simply took the best work of American brains, 
and they had no expense in the way of compensating the authors, 
whereas our publishers could not do business in that way. The 
Canadian people had no expense of advertising, but publishers on 
this side expended large sums in that way. Sousa's band would 
probably require a considerable sum to play only one night in a 
large town. A prominent stage singer would require also a large 
amount. Those of us who advertise in the newspapers expend large 
sums of money in that way. My firm averages at least $50,000 a 
year in advertising in different ways, by circulars and in the news- 
papers. We think ye ought to have all possible protection from 
these Canadian pirates, to prevent them. from taking the cream of 
our business. 



240 COPYRIGHT HEABINGS. 

Mr. Currier. That has all been taken care of in the bill. 

Mr. FuRNiss. Yes; I understand that. At that time the publish- 
ers, in their desire to get some protection against mechanical players, 
were glad to see some way of getting assistance from some, if not all, 
of the members of the music association, and so we made a contract 
with the ^olian people, with a proviso that if the law did protect 
us we would get a royalty. These other men kept away from us. 
We would have been glad to make the same contract with them, 
however. 

Now, we are satisfied with this new bill, as proposed to be cor- 
rected by Mr. Steuart the other day in regard to paragraph g. We 
are perfectly aware that the present wording of paragraph g is to be 
canceled, and the wording he has suggested is to be put into para- 
graph f of section 1. We were anxious for all the protection we 
could get. We are not lawyers, and all we had in mind really was 
to seize the thing itself, the roll, or the record, or whatever it may be 
called, and the mother record — the first one from which duplicates 
are to be made. That is all we had in view. We did not want 
everything in sight. 

It has been suggested that the music publishers ou^ht to get in line 
and make a compromise with our opponents in regard to paragraph 
g. We do not see how we can do that. The compromise is explicit 
that we shall give them a perfect right to take all the copyrighted 
music and reproduce it, provided they pay the royalty that may be 
specified by this committee or the royalty that the author himself 
may be satisfied with. We do not see how we can consent to an 
agreement of that kind. The subsisting copyrights will not be con- 
tinued by the new bill. We have no property rights except the 
pieces we publish to-day. We do not know whether the. authors will 
-give us the right of publication under this new bill. As we under- 
stand it, the author will come out a free man, at liberty to make such 
new contracts as he chooses, entitled to all the protection and prop- 
erty rights given him by the bill. We may get the pound of flesh, 
but the author can not give to these men one drop of blood. How 
can we go to work and consent to something being embodied in this 
new bill in which we have no rights, and in which the author has the 
right to sell as he chooses ? 
. Senator Smoot. Why can he not sell to anybody? 

Mr. FuRNiss. Under the present law ? 

Senator Smoot. No; the previous law. 

Mr. FuRNiss. I do not see how the author will be able to sell 
to anybody and everybody. There is no provision of that kind. 

Senator Smoot. Do you object to him selling to everybody? 

Mr. FuRNiss. We have no objection to the author dealing with 
whom he chooses. He wants to be a free man so as to be able to 
make contracts with anybody. Take, for instance, the piano manu- 
facturers. We are probably the greatest manufacturers of pianos 
in the world, but not a- single publication of music. The firms 
who make mandolins, guitars, and such small instruments do not 
publish music for those instruments. Take those people who manu- 
facture orchestral and band instruments ; of those firms I think only 
Ljon & Healy publish any, and they publish comparatively few 
pieces. The publishing has always been separate from instrument 
making. 
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The suggestion has been made in my hearing that a factory 
for the making of these disks might be established in every large 
city in the country, where the author could go and have his record 
made. But what will those manufacturers say ? That they can not 
make these things. It is false. Mr. Sousa's marches will not be 
kept off the market. Those concerns may not manufacture, but 
Sousa's marches will be manufactured by somebody, and you do 
not care who manufactures them so long as the people can get 
what they want. You are not taking away any property rights 
from these gentlemen. 

Mr. Chairman, I am sorry to dwell on a point I am now about to 
suggest, and I do not know why I should except for the fact that 
it has been a subject of so much thought by us in the last twenty- 
three years that it is a little difficult to steer clear of it. Our oppo- 
nents have said all manner of unkind things about us in speeches 
and in the public press ; have made all sorts of accusations against us. 
They call us a trust. I say there is no such thing as a trust in music 
publishing. Our association of 52 members have never yet discussed 
the question of any combination in the selling of goods. We allow 
the members to sell at any price they choose, or to give them away 
if they want to. There can not be any trust unles there is a com- 
bination to control prices. If I have not given the right definition 
of trust, then I confess I am at sea in my talk. But we certainly 
can not see where we are a trust. They have even charged that the 
Librarian of Congress has been too familiar with our music. 

Mr. Currier. I do not think you need to go into that. 

Mr. FuRNiss. I want to say that the music publishers last year 
entered about 26,224 copyrights and the year before they entered 
over 24,000 copyrights. Our people are not at all unknown in that 
department. We are known to that department personally. 

Mr. Currier. You do not n^ed to go into that. 

A Member. What are the objects and purposes of your associa- 
tion ? 

Mr. FuRNiss. We are a branch of the old association known as the 
Music Board of Trade. Under that organization the old music firms 
of the country were united to protect themselves in regard to prices. 
They regulated the prices at which music should be sold. They said 
to the dealer, " You must buy $300 worth or you are not a dealer,'* 
That was under the old association. Time elapsed and that was cast 
away. New men came in and some of the cud retired, so that we 
now call our association the Music Publishers' Association of the 
United States. The only thing we have had to do has been to fight 
piracy and try to get protection against it. When that is accom- 
plished I do not see what else we can do to keep our association alive. 
There will be nothing else left. 

We have been told by the opposition that we are the most iniquitous 
trust the Lord ever produced; that we are international as well as 
national. How can we be international, aside from the point that we 
have copyrights in foreign countries? The United htates has a 
copyright treaty with England as well as with Germanjr and France. 
Of course we are interested in foreign copyright legislation. We 
have in our association to-day, I think, four English publishers who 
have come to this country, and we are welcomihg them. We have 

OH— 06 16 



242 COPYBIGHT HEARINGS. 

no objection to their seeking to get a portion of the trade of this 
country. Mr. Ricordi, whose name has been mentioned, is one of 
those gentlemen who applied for membership. They can all come in 
and welcome. 

I do not think I ought to take any more of your time. I have a 
little sketch here that I intended to give you, and if you will give me 
permission I would like to file it. 

[The Music Trades, December 1, 1906.] 

Copyright from Publishers* Standpoint Essential to the Development of 
THE Useful Arts — Melody the Creation of Genius — Property Rights 
Inherent. 

[Specially written for the 1906 Christmas Issue of The Music Trades, by George W. 

Furnlss, Boston.} 

The word " copyright," from the standpoint of the publisher, is of itself snfli- 
ciently explanatory. To the author or his representative (usually the pub- 
lisher), "copyright" means the exclusive right to multiply copies and vend 
the same. 

The publisher, by agreement or by contract, becomes the financial backer of the 
author, and the author loolis to him by habit or custom to protect the property- 
rights of the work, and this is done at the publisher's expense. The publisher 
represents the market where the author can go and sell his work, either in 
whole or in part, and reserve such property rights as he may choose. 

When the copyright laws are not sufficiently plain or strong enough to protect 
the author or his assigns it is the custom to ask Congress for additional legis- 
lation on the subject. The copyright laws require the publisher to print on eacb 
copy of the composition the word " copyright." This is a notice to the public 
that the work is the property of somel)ody, and it gives them further instruc- 
tion to " keep off," which means that certain property rights are reserved. 
When the composition is sold the copyright does not go with it That Is held by 
the owner of the copyright. The material thing Is what is sold, which becomes 
the property of the purchaser, and he can use it when he chooses, but has no 
right to multiply copies in any form. He can teach it to others, but all rights 
that have any property value remain the rights of the copyright owner. 

copyright an incentive to develop useful arts. 
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Copyright Is the keynote to the protection of the *' useful arts." If there were 
no protection there could be no property rights, and therefore little incentive 
to develop the ** useful arts." Men and women would not go through the 
drudgery and the expenditure of time and money to acquire proficiency In the 
profession unless there was some reward to be obtained. Do you desire to have 
your children learn a trade or a profession where there Is no remuneration? 

It was a wise and generous thing when the framers of the Constitution of 
the United States remembered the author and Inventor. The world has been 
benefited by It and our country glorified. If the Constitution had made no men- 
tion of the author there would have been no need of the word ^ " copyright." 
It is not the work of the author, nor the publishing of It, that lias caused so 
much trouble and talk on the copyright question. It Is the willful counterfeit- 
ing — Infringing and reproducing without permission — that has made the trouble, 
with more loss, trouble, and expense to the publisher than the public could pos- 
sibly imagine. Because of the reproducing and appropriating without permis- 
sion the publishers are asking for additional protection; they claim the Con- 
stitution gives to the author the exclusive rights, and this is promised him by 
the Constitution, as follows : 

** The Congress shall have power to promote the progress of science and * use- 
ful arts ' by securing for limited times to authors and Inventors the exclusive 
rights to their respective writings and discoveries." 

The meaning of the word " writings," as employed in the Constitution, has 
been expressly defined to Include all forms In writing, printing, engraving, etch- 
ing, photographing, paintings, statuary, etc., by which the ideas in the mind of 
the author are given visible expression. On the word " writings " there will be 
a battle fought in Congress by some of those opposed to the new copyright bill, 
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viz, perforated music roll and talking-machine-music sound-record manufac- 
turers. They promise to " lock horns " with the author and make him under- 
stand that an exact copy of a musical composition when copied by them and 
made into a perforated music roll and talking-machine record and sold under 
the title of the musical composition containing an accurate record of its melody 
and harmony, is not a copy of the composition from the fact that it does not 
look like the printed copy and can not be read by the musical public. More 
argument has been made upon the subject of copyright than anything I know. 
The most able legal minds have been called upon to defend and explain its 
meanings. They say that the composition of a new air or melody is entitled to 
protection, and the appropriation of the whole or of any substantial part with- 
out permission is a piracy ; that the author should be entitled to the full amount 
of profit which he can derive from his own creation, and the product of his 
brains should be his for all purposes. 

AN ORIGINAL AIB THE PBODUCT OP GENIUS. 

It is the air, or melody, which is the invention of the author. Piracy de- 
pends upon whether the air taken is substantially the same as the original. 
The most unlearned can distinguish one song from another, but the mere adap- 
tation of the melody by changing it to another musical form, or transforming 
it from one instrument to another, does not even to common apprehension alter 
the original subject. The air tells you it is the same. The original air re- 
quires the aid of genius for its construction, but a mere mechanic in music 
can make an arrangement. 

Literary property is not in the material which preserves the author's repro- 
duction, or in the means of its communication to others, but in the intellectual 
creation which is composed of ideas, conceptions, sentiments, and thoughts. 
It is in what is conveyed by the meaning of the manuscript, or the printed 
page, and not in the paper or material. It is an invisible, intangible creation 
of the mind fixed in form and communicated to others. It has been maintained 
that material substance is an essential attribute of property ; that nothing can 
be the subject of ownership which is not corporeal. It is clear that a thing 
must be capable of identification in order to be the subject of exclusive owner- 
ship, but when its identity can be determined so that individual ownership may 
be asserted, it matters not whether it be corporeal or incorporeal. The spirit 
of both natural and of artificial law is to assign an owner to everything capable 
of ownership. 

PROPERTY RIGHTS INHERENT IN AN INTELLECTUAL CREATION. 

There can be, then, no property in a production of the mind unless it is 
expressed in a different order of words, but the property is not in the mere 
words alone — not alone in the one form of expression chosen by the author — it 
is in the intellectual creation, which language is merely a means of expressing 
and communicating. The words of a literary composition may be changed by 
substituting others of synonymous meaning, but the intellectual creation will 
remain substantially the same. This truth is judicially recognized in the es- 
tablished principles when the property of the author is violated by any un- 
authorized use of his composition. 

The test of piracy is not whether the identical language is used, but whether 
the substance of the production is unlawfully appropriated. An intellectual 
production may be expressed in any number of different languages, the thing 
itself is always the same, only the means of communication is different. The 
plot, the character, the sentiments, and the thoughts which constitute a work of 
fiction form an incorporeal creation, which may be communicated by a hundred 
different tongues — by the labial, or the sign of the mute, the raised letters of 
the blind, or the comprehensive characters of stenography. The means of com- 
munication are manifold, but the invisible, intangible, incorporeal creation of 
the author's brain never loses its identity. The Bible has been translated into 
all tongues, but its truth, its eloquence, and its poetry have been the same to all 
nations. 

The true test is not whether the thing is corporeal or incorporeal, nor yet 
whether it is attached to a material substance, but whether it is capable of 
identification so that exclusive ownership may be asserted. The identity of 
an intellectual production is secured by the language in which it is inscribed, 
and that is true whether the language be spoken or written. When a composi- 
tion has not been reduced to writing it may be more difficult, and in some cas^s 
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impossible, to prove the authorship and thereby to establish a title to owner- 
ship. The manuscript is a means of the proof only — it is immaterial whether 
the composition has been written or communicated in spoken words. 

The identity of a literary composition consists entirely in the sentiments 
and the language; the same conceptions clothed in the same thoughts must 
necessarily be the same composition ; and whatever method be taken of exhibit- 
ing that composition to the ear or the eye of another by recital, by writing, 
or by printing it is always the identical work of the author. 

publishers' claims conceded by some manufacturers. 

Some of the perforated music roll and talking-machine music record manufac- 
turers acknowledge that the author of the musical work should receive some 
reasonable remuneration. They say that their business could well afford it, 
but why should they pay a royalty to the author or owner of the copyright 
unless the other manufacturers would do the same? The perforated music 
rolls retail from 50 cents to several dollars each ; the talking-machine records 
retail from 35 cents to $5 each. However, it is a fact that in some compositions 
the sale of the sound record is far greater than the original copy in printed 
form. 

It is claimed that people do not buy these music rolls and music records to 
read as musicians do the printed copy. Did you ever hear of a musician pur- 
chasing a copy of a musical w^ork simply to read it as you would a book or a 
story? In the more intricate piano compositions and orchestrations it is hardly 
possible that a musician could enjoy its harmony and instrumentation by at- 
tempting to read it by sight. It is used as a guide to a musician, a guide to 
the eye which notifies the fingers of the performer the exact keys or strings 
of the instrument to strike. A perforated music roll is used as a guide to the 
mechanical part of the instrument to liberate certain valves and cause the 
strings or reeds to sound forth. The roll is not a part of the instrument ; it is 
detachable and sold separately. You can buy one instrument (piano or organ) 
and then buy 10,000 music rolls to be used in the reproduction of the musical 
compositions. 

Some of the talking-machine manufacturers talk and advertise in this man- 
ner : " Let us look at the talking machine from the scientific and musically 
artistic side — a little instrument which can reproduce the music of the voice 
or of any orchestra or a band of a hundred or more pieces. The little needle, 
the sound box, and the record are hardly less wonderful in their united powers 
than the human mind — the ear and voice. Still more wonderful in some 
respects is the sound box, a mechanical ear which hears the vibrations of the 
needle on the record and transmits them. The delicate original disk is first 
used as a matrix, the mother of thousands of records so exactly alike that no 
expert can tell the difference between them. You can have your voice photo- 
graphed and keep it on a record as a blessing to future posterity. The records 
are carefully protected and put away in the vault of sound writings." 

I heard the talking machine play the record of the departure of a British man- 
of-war. Command was given for all to get on board. You could hear the fife 
and drum b^nd marching nearer and nearer with the marines, and the rattling 
of their accouterments ; the jollying of the crowd on the embankment and its 
growth as the voices increased in multitude. The vessel started — ^you could 
hear the steam and the working of the engines. The band played " God Save 
the King," and its faint strains were heard as the vessel passed seemingly out 
of sight. 

What notation could represent a copy of this sound scene? You say there is 
none in existence. What, then, is the explanation? We say simply a sound 
writing or a sound photograph. 

If the photographer with his moving scene camera had taken the photograph 
of the scene as it appeared to the eye — and the talking-machine record the 
sound as it appeared to the ear— in the same tempo, and then both reproduced 
the same at one time, you would have a perfect photograph both of the scene 
and of the sound. In fact, a perfect picture of the event. 

WHAT CONSTITUTES A COPY. 

There will be a battle also on the word " copy." To the author it means that 
which appeals to the ear and not to the eye. You can not see a musical sound 
wave, but you can hear it. A blind person with good hearing can enjoy a 
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musical composition, its melody and harmony, just as well as a person with two 
eyes. A deaf person with good eye sight can not see a musical sound wave, nor 
enjoy its beauty. 

A Boston newspaper man recently hooted at the idea of copyrighting " sound 
waves." He claimed that it was something that belonged to nature and to God 
and free to all men, but did not know that music was nothing else than sound 
waves, and that the artist or photographer could make a copy of the sun, moon, 
stars, and all that is on earth and beneath the earth and secure copyright on the 
same. 

A QUESTION OF PBOPEBTY RIGHTS AND PROTECTION. 

% 

Should Congress force the author to give his composition to the world, or 
give more than the author desires? If he wishes to hold the composition to his 
own personal use, that is a matter within himself. If he wishes to hold the right 
of public performance, he can do so. Or if he wishes to place it on the open 
market, it then becomes to him simply a question of business. 

The question is asked, " How far will Congress go in giving us protection, and 
what will be the true wording of the misdemeanor clause in the bill now before 
Congress?" The British copyright law reads, as follows: 

" Every person who prints, reproduces or sells, or exposes, offers, or has in 
his possession for sale, any pirated copies of any musical work, or has in his 
possession any plates for the purpose of printing or reproducing pirated copies 
of any musical work, shall be guilty of an offense, and shall be liable to a fine, 
and on a second or subsequent conviction to imprisonment with, or without, 
hard labor. 

"The court may grant a search warrant authorizing the constable named 
therein to enter the premises between the hours of six of the clock in the morn- 
ing and nine of the clock, in the evening, and, if necessary, to use force for 
making such entry, whether by breaking open doors or otherwise, and to seize 
any copies of any musical work or any plates in respect of which he has 
reasonable ground for suspecting that an offense against this act is being 
committed." 

Our copyright laws will not be perfect or up to date until Congress shall 
follow the instructions given it by the Constitution and provide ample protection 
for all commercial use of the author's work. 

This subject resolves itself simply to the question of property rights and its 
protection. 

And on that line the members of the Music Publishers' Association of the 
United States propose to fight for the authors whom they represent and them- 
selves until their rights are fully established beyond question or cavil. 

George W. Furntss, 
Special Committee on Copyright of the Music 

Publishers' Association of the Vrnted States, 

Boston, Mass., November 17, 1906. 

A Member. You admit that when your association was first organ- 
ized it was a trust in form ? 

Mr. FuRNiss. It was composed of the various music boards of 
trade, who cooperated for their mutual benefit in the matter of prices. 

Mr. O'CoNNELL. Is it not a fact that the average prices of copy- 
righted sheet music are about one and a half times the prices of non- 
copyrighted sheet music ? 

Mr. FuRNiss. The average royalty to Mr. Sousa is 15 per cent of 
the price called the published price. For instance, if 60 cents is the 
published price, 15 per cent of that is allowed to Mr. Sousa. 

Mr. O'CoNNELii. You have not answered my question about the 
average. 

Mr. FuRNiss. Are you alluding to copyrighted music or noncopy- 
righted ? 

Mr. O'CoNNELL. You certainly do not pay royalties on noncopy- 
righted music ? 

Mr. FuRNiss. Certainly not. _ 
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Mr. O'CoNNELL. Then you understand the question. 

Mr. FuRNiss. The average royalty paid by the publishers runs not 
less than 10 per cent and not more than 15 per cent on the printed 
prices, the printed price being double the retail price to-day. 

Mr. Currier. Then 10 per cent — what you get — means really 20 
per cent ? 

Mr. FuRNiss. Yes, sir: we are paying authors 20 per cent, and 30 
per cent to some of them. 

Senator Smoot. What is the object of that? 

Mr. FuRNiss. That is another thing that was brought over from 
the old association. They had some listed at 10 cents a page, two 
pages 20 cents, and so on, so that you could tell the price by the num- 
ber of pages. Then improvements in printing and reproducing came 
into existence, so that sheet music can now be produced much cheaper 
than by the old hand process of printing. I am not a printer, but 
we can now print music for much less cost than ever before. Then, 
of course, competition came in, and publishers found they could se- 
lect people. It was these things that produced the abandonment of 
the old association. Previous to that time it was practically iron- 
clad, with the exception of a few houses on the outside. 

Mr. Cromelin.. As I came down Pennsylvania avenue this morning 
to attend this hearing I passed the house of Droop & Sons, a large 
music house here, and noticed this sign in the window, spread across 
the whole window : " John Philip Sousa's new march, Free Lance, 
GO cents, reduced to 17 cents.*' 

Mr. Furniss. Mr. Sousa gets his royalty just the same. 

Mr. Cromelin. I would like to ask whether you mean that Mr. 
Sousa still gets 15 per cent upon 60 cents or 15 per cent upon 17 cents, 
where the price is reduced in that way. 

Mr. Currier. Mr. Sousa can answer that. 

Mr. Sousa. Mr. Chairman, composers are very careful not to allow 
themselves to suffer by reason of the competition of publishers. 
Indeed, in my terms, both for the stage and for the publisher, I make 
my percentage on the gross receipts. In regard to stage rights, the 
managers get so much for their share for everything put on the stage, 
but I get my 15 per cent. In this very march there are 16 different 
arrangements made on the title-pa^e, but I get my 15 per cent of 
the gross receipts, I don't care what it sells for. ' 

Mr. Currier. That answers the question. 

Mr. Furniss. No matter whether the publisher gives it away, Mr. 
Sousa gets his royalty. 

I woidd like to make one more point. I have in my hand a circu- 
lar, which possibly inadvertently came to me, sent out by the Ameri- 
can Musical Copyright League, organized by the gentleman who is 
the editor of a paper presented to you the other day — a good man, a 
good editor. Perhaps no better music paper could be made, unless 
Mr. Hearst made one. These people say they are organized to pro- 
tect the American public. We publishers had the idea that Congress 
was the protector of the American public. I would like to put this 
circular in evidence with my statement in connection with other 
points they make in regard to their organization and the prices they 
charge. 

Mr. Webb. How many reputable music houses in the United States 
are there in your organization? 
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Mr. FuRNiss. We were talking to-day, Mr. Webb, in regard to the 
popularity of music. Sometimes a firm has a greater success with 
one piece than another house with 500 pieces. There may be 10,000 
small fellows on the outside. I euess you will find a publishing house 
in almost every large town in America. But so far as large houses 
are concerned, those who publish the standard music of the day from 
the outside of our association, there are not more than two or three. 

Mr. Webb. That answers my question. 

Mr. Currier. This circular you offer does not seem to be of prac- 
tical value for discussion. What is the purpose of putting it in the 
record? You must remember that the members of the committee 
will have to read the record. 

Mr. FuRNiss. I withdraw it upon that suggestion. 

I thank you, Mr. Chairman and gentlemen. 

Mr. Cromelin. May I ask Mr. Furniss one more question for infor- 
mation? 

Mr. Currier. Yes. 

Mr. Cromelin. In the Music Trades of December 1 you have an 
article on copyrights. You are the special copyright committee of 
the Music Publishers' Association. You have just handed this ar- 
ticle to the committee and asked to have it filed. Mav I ask whether 
or not, in quoting the British copyright act of 1906, you have not 
purposely omitted the most important part of the bill, which states 
that the words " pirates " and " pirated copies " shall not be construed 
to cover perforated rolls or the records used in talking machines ? I 
have read this article with much interest, because you are the special 
committee on copyright. 

Mr. Currier. Suppose you put in the portion which you say has 
been omitted. 

A Member. The whole English act is already in the record. 

The Librarian. The only other two names of gentlemen whose 
statements would be grouped with the proponents are Mr. Pettit and 
Mr. Bowker. I do not see Mr. Pettit here, but Mr. Bowker is here. 

STATEMENT OF MB. B.ICHABD B. BOWKEB. 

Mr. Currier. How much time do you wish, Mr. Bowker. 

Mr. Bowker. Perhaps twenty minutes. 

Perhaps I should say that, in speaking on a mechanical question, 
although I represent the Authors Copyright League as a writer, I 
can speak with some knowledge in regard to the mechanical ques- 
tion, since I hold patents as well as copyrights and happen to be the 
author of a book on copyrights. I was also actively allied with the 
Edison Illuminating Company in New York for nine years. 

Perhaps you would like to have for the record this opinion of 
Tudge Lacombe and his associates, which has been so often referred 
to, in the Auto-Music case. I do not present it as part of my 
remarks. 

The Librarian. It is already embodied in the June hearing. 
[" Arguments," p. 35.] 

Mr. Bowker, Doctor Hale alluded to the difficulty which came 
from the statute of Anne as taking away some of the rights of au- 
thors under the common law. To hark back to the fundamental 
part of the bill, I call your attention to the fact that section 2, as the 
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negative fundamental provision, has been left unchallenged by every- 
one, I think, except Mr. Porterfield, who confused it with section 21, 
which prevents any present existing common-law rights being taken 
away, as they were by the statute or Anne. 

In that connection I want to call attention to the language of the 
Constitution, which does not propose that rights shall be created, 
but says that Congress " shall have the power to promote the progress 
of science and useful arts by securing for limited times to authors 
and inventors the exclusive right to their respective writings and 
discoveries." The exclusive right in anything is, of course, a monop- 
oly. Herbert Spencer, in talking about copyright before a commit- 
tee of the House of Lords, said : " If I am a monopolist, you are a 
monopolist, and so is every man. If I am not entitled to the product 
of my brain, you are not entitled to the product of your hands. No 
one can own anything, and property is robbery." 

That is the general position of authors, including music composers, 
that it is for Congress to secure to them exclusive rights. A land- 
owner has the exclusive right not only to sell his property, but to 
lease it or to grant an easement. He may sell it outright, or he may 
sell it with some restriction, such as that no stable shall be built 
thereon, or that no building shall be erected thereon to cost less 
than a specified sum. The authors ask that their exclusive right 
shall be recognized in the same way. That is the meaning of the 
broad provision in paragraph b, and it is not intended to go further 
than to protect the general rights. It was not intended to follow a 
chattel after it has left the hands of the owner. 

Under that general plan a royalty is not a protection of the exclu- 
sive right of the composer. Whatever arrangements may be made 
or whatever discussion there mav be as to monopolies and royalties 
as between publisher and manufacturer of these rolls, that is not a 
question for Congress. Those are trade matters. Here is the ques- 
tion of securing rights to a man who has created property. That 
is the pith of the whole matter. 

I pointed out the other day how closely a phonograph followed the 
ordinary lines, but I did not point out to you an important fact, 
that the phonograph, as a mechanism, is actuated by the motor only 
in revolving it ; that the actual writing is done by the voice. It used 
to be said that a man can talk a hole through a barn door, and the 
man's voice does cut a record upon the phonographic disk or cylin- 
der. But that record is not legible to the eye. There is also another 
invention, to which I referred on Saturday, the n^w telegraphone, 
in which the author's voice produces some unknown kind of im- 
pression in the magnetized particles of a steel tape. But that is 
definitely a writing or a record, though it is not legible to the eye. 
It does not matter whether these reproductions are writings or not. 
Necessarily they are not the originals, and it does not matter whether 
they are legible or not. There are manuscripts in existence where 
the actual writing is not legible. 

So that this wiole matter has to be thought of in the fine sense 
of the author's exclusive right to the benefit of his original work. 
In other words, there is an original record, arid there are copies. 

There is also another class of rights which are not included in a 
record, and those are the rights that the author has of oral expres- 
sion, by dramatization for production on the stage, together with 
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his right of exhibition. The publication of a record involves the 
dedication of the writing both in its relation to music and the 
drama. 

There is another recent invention, known variously as a dynamo- 
phone or teleharmonicon, by Doctor Cahill, which is now operating 
in New York, by which a musical composition is reproduced without 
any record to thousands of telephone subscribers, perhaps, and I 
understand that in the city of Budapest one newspaper has made an 
arrangement by which a telephone subscriber can go to his phone 
and ask for the proper connection, and when it is established he can 
hear a newspaper read to him, and I am also informed that at cer- 
tain hours of the day various books are read through it. 

I want to point out that the exclusive right of the author in a 
literary or musical composition can be interfered with in this mannej* 
of reproduction without payment to him by the publisher of boolcs 
or by the manufacturer who publishes through the talking machine. 
If more and more music should be produced in that shape it stands to 
reason that the returns to the author, instead of increasing with the 
development of invention and the consequent benefit to the public, 
will be reduced. So it is necessary that the author's exclusive rights 
should be protected by the broadest language. 

Again, I wish to emphasize our concurrence in the suggestion 
that, instead of section g, the broad provision of that paragraph 
shall be ^dded to paragraph f. We find also a serious defect in 
paragraph g where contrivances and devices are spoken of, naturally 
suggesting machines, which are patentable, rather than the form of 
intellectual productivity which is copyrightable. 

Now, to come specifically to the question of autorolls, perforated 
rolls, there are many kinds, almost an infinite number of kinds of such 
rolls, and there will be more. It is not a question of whether such a 
record can be read. I believe it can be read, in a certain sense, be- 
cause the Assyrian hieroglyph, the very progenitor, or if not the pro- 
genitor, certainly has such a strong resemblance to the record on 
these rolls that it may be considered to lie at the foundation of the 
art. But it does not matter in the slightest whether an^^body can 
read those or not. As a matter of fact, however, thev do detract 
from the exclusive right of the author. There can be no doubt about 
that^ The author is entitled to the exclusive right and benefit of the 
intellectual creation of his brain. There can be no doubt that these 
music rolls would not have existed had not the author created his 
musical composition. That is the key to the whole situation. What- 
ever may be the relations between the music composer and the musi<3 
publisher, or whatever may be the arrangements of the ^olian 
company with publishers, for one I do not believe that any of the 
interests — except possibly those of the music publishers in that con- 
ference — cared anything about it, but I do know that the music 
composer is entitled to ask from you the securing of his exclusive 
rights. 

The decision to which I have referred says specifically that the 
court is of opinion that these rolls are properly within the scope of 
the copyright law. But the inferior court simply said that it was 
not in a position to make so broad a construction, that it was rather 
a subject for Congressional legislation. On the ' other hand, the 
Supreme Court has often taken a broader view of the power of Con- 
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gress than the inferior courts felt able or willing to do. It is the 
belief of many, and I among them, that when this issue comes before 
the Supreme Court it will be adjudicated in the broader light, and 
that it will be found that, as in the case of photographs and other 
things, the Supreme Court will state that in the present law there is 
that provision. It would, therefore, be doubly unfortunate that this 
new law should seem by definition to take away rights which perhaps 
already existed. If thej did not already exist, then certainly within 
the phrase of the Constitution we think those exclusive rights should 
be secured. 

A Member. How long ago was it that the case went to the Supreme 
Court ? In other words, when can you reasonably expect a decision ? 

Mr. BowKER. I am not a lawyer, and can not answer. 

Mr. O'CoNNELL. The decision of the circuit court of appeals was 
handed down five days prior to the introduction of the bill in Con- 
gress — that is, on the 25th or 26th of May, 1906. I do not know 
whether it has been taken up on appeal or not. 

A Gentlejman. I have been informed by the clerk of the Supreme 
Court that it will be reached in about a year. 

Mr. Bowker. One thing more : There is nothing in the bill which 
prevents the composer under his exclusive right from making an ar- 
rangement by which any manufacturer can utilize his composition, 
and I think possibly in this kind of business that will be to his profit. 
I think this bill is very explicit on this point. 

The contract that has been referred to provides particularly as to 
existing copyrights that they shall not in any way be affected by the 
provisions of this bill. I should say that noncopyrighted articles 
can not in any indirect way be put under the protection of the new 
bill. It is only a new arrangement of an old thing that can be put 
into copyright. So that there is nothing in this bill which would seem 
in any way to prevent absolute freedom on the part of the composer to 
deal with all these gentlemen if he chooses. There is nothing unjust 
to them as to the existing material which they are utilizing, and so 
we ask that the musical composer be put on the same basis as the 
author of books, the author of a drama, an artist, and be given, as 
the Constitution says, the exclusive right to his writings. 

A Member. What do I understand to be exactly your desire in re- 
gard to music, the language of paragraphs g and f being " to publicly 
reproduce? " 

The Librarian. Mr. Steuart suggested the interpolation of the 
words " for profit." 

Mr. BowKER. If a man bought a machine for his own purposes and 
pays a royalty, of course he can not be prevented from using the 
apparatus for his own purposes. 

A Member. Suppose he buys it from a phonograph company and 
then buys a record of Mr. Sousa's march, the " Free Lance ; " would 
he be liable under this bill ? 

Mr. BowKER. If he bought an unlawful copy, of course he could 
be enjoined from using it. 

A Member. Take any copy that a phonograph company might 
make. 

Mr. Bowker. Yes; that is a logical deduction; just as would be the 
case if he bought hats or umbrellas. 
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Let me add a word : I was very much impressed with the^ attention 
given by the committee to Mr. Davis in his statement as an inventor. 
But the plea of the inventor that he should be allowed to sell his 
invention under a royalty and that the composer should be prevented 
from getting the benefit of the product of his brain seemed to me not 
to be very logical. It seems to me the argument should be that the 
inventor himself should be the first person to join with the claim of 
the author. 

AMENDMENT FB.OFOSED BY MB. BOBEBT UNDEBWOOD JOHNSON. 

Mr. Johnson. Mr. Chairman, may I suggest an amendment, and 
give my reasons for its adoption ? 

Clause b of section 18, on page 14 of the bill, provides : 

For fifty years after the date, of first publication in the case of any composite 
or collective work, any work copyrighted by a corporate body — 

This evidently is not intended for anything else, yet I am informed 
that nearly every magazine is owned by a corporation which should 
not be deprived of the full term of copyright provided in clause c. 
Take McClure's Magazine. Should that periodical be given a blan- 
ket copyright of only fifty years for its materials, all of which are 
copyrighted for the longer term of life and fifty years, each article 
would have to be separately copyrighted and a separate notice 
printed, which would be a colossal inconvenience and a substantial 
conflict of equities. There would, moreover, be nothing left to copy- 
right by a general notice. In other words, the part would be greater 
than the whole. I therefore, on behalf of the American Copyright 
League, which has already discussed this matter, propose the inser- 
tion, after the words " any work copyrighted by 'a corporate body," 
of the words '' not an assignee or licensee of the author or authors." 

Senator Clapp. I think perhaps, Mr. Johnson, you had better file 
a written slip embodying that proposed amendment. 

Mr. Johnson. I will do that. I only wished to call it to the atten- 
tion of the gentlemen who are here so that they might have notice. 

Senator Clapp. It will be more likely to receive attention if it is 
filed with the proposed amendments. 

The Librarian. Mr. Chairman, it is suggested that this would be 
an appropriate time for Mr. Burton, of Chicago, to speak. He has 
proposed a substitute bill, the purpose of which he explained briefly 
on Friday last, but which he was to have an opportunity to discuss 
to-day in connection with these provisions. Is it your pleasure to 
hear him now ? I understand that Mr. Sousa desires to ask a ques- 
tion or make some observation. 

Mr. John P. SousA. Mr. Chairman, the first patent granted on a 
phonograph says : 

Be it known that I, Thomas A. Edison, of Menlo Part:, in the county of 
Middlesex and State of New Jersey, have invented an improvement in phono- 
graph or speali:ing machines, of which the following is a specification : 

The object of this invention is to record in permanent characters the human 
voice and other sounds, from which characters such sounds may be repro- 
duced and rendered audible again at a future time. 

A record is an authentic memorial, and a memorial is a preserva- 
tion of memory. If you can get away from a writing in that, I 
would like to know it. 
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STATEMENT OF MB. CHABLES S. BURTON, OF CHICAGO. 

Senator Clapp. Please state whom you represent. 

Mr. Burton. I represent the Melville Clark Piano Company, of 
Chicago, and also the Q. R. S. Company, of Chicago, and other 
parties interested in the manufacture of automatic musical instru- 
ments and appliances. 

Mr. Chairman and gentlemen of the committee, preliminarily I 
want to say, and not entirely out of line with that which I may have 
subsequently to say, that I found myself in most complete concur- 
rence with Mr. Porterfield on Saturday to the effect that he found 
the pending bill not one upon which tne amendments which he de- 
sired to suggest could be founded; that it did not furnish a satis- 
factory framework for a reconstruction to embody the views of those 
who differed from its present make-up. 

I had it in mind to suggest changes and amendments of the bill as 
it stands for the purpose of meeting some particular points I had in 
mind, representing my clients as 1 do, and relating especially to 
automatic devices. But simply to show how difficult it is to proceed 
along that line, I will just mention one or two of those difficulties and 
then drop the matter, taking up the particular point on which I wish 
to speak. 

For example, it will be understood that clause g of section 1 we 
desired to have cut out. I canceled that, and then immediately 
found that the same virus was found in clause f, as Mr. Steuart 
pointed out. I rephrased that, and then found that the same diffi- 
culty might arise in clause h. I cut out clause c for what I thought 
sufficient reasons, and then found that that would clash with clause 
h of section 5, reproductions of a work of art. And so on. 

It was not because the bill is not framed in a unitary manner. It 
is too unitary. It is completely woven part with part, so that by 
those who accept all its parts it will be regarded as a most excellent 
piece of well-joined work; but when you begin to cut out any one 
leature the bill bleeds at every artery; it has to be entirely recon- 
structed. The red thread runs through it all. Here and there it 
takes a different pattern, as in clause g of section 1, but it is 
throughout the bill. 

Therefore I quite agree with Mr. Porterfield that an entirely new 
bill will be necessary unless you take the bill substantially as it is in 
all its points. 

Senator Clapp. While I myself do not very much like the idea 
of a time limit, yet, for the convenience of others who are to speak, 
1 would like to have you suggest about how long a time you want. 

Mr. Burton. That depends a great deal more on what the com- 
mittee wishes at this point than upon my preference. I can say a 
good deal in half an hour, and I can talk two hours. But I am at 
the disposal of the committee. I shall make a fair opening, and 
then I will be here to be shot at by the parties who oppose my view, 
and then perhaps I should desire to reply. But I shall be content, 
whenever the committee wishes, to call a halt, provided that since 
I am here to be attacked in my bill I should like to have the oppor- 
tunity to reply to the criticisms that may follow if I do not antici- 
pate them in my opening. 
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Mr. Walker. Mr. Chairman, Mr. Burton has given a great deal 
of study to this bill and its subject-matter, and I am informed that 
he suggests a large number of amendments, most of them improve- 
ments. I do not approve altogether of his substitute bill, but much 
of it is valuable, and it all indicates a very close study of the sub- 
ject. Therefore I think that the convenience of the committee would 
be promoted by allowing him to proceed without time limit, because 
I am certain he will not use his time other than usefully to the com- 
mittee. 

Senator Clapp. I think we will take a recess at 1 o'clock, and shall 
desire just before the recess for lunch to hear one or two gentle- 
men who perhaps want to get away on the trains. With that limita- 
tion or understanding Mr. Burton may proceed. 

The Librarian. I have had a request from Mr. Glockling to be 
heard just before the recess. 

Senator Clapp. The others may not feel obliged to remain unless 
they wish. 

Mr. Burton. I thank the committee for so much liberty. It will 
enable me to confine my attention to the subject and not be watch- 
ing the clock. 

I think it would be most convenient if the members of the com- 
mittee have before them the substitute draft for reference, though 
they can follow it, of course, in the parallel-column matter prepared 
by the authors. I shall refer to our substitute draft for my own 
convenience. 

The Librarian. Mr. Burton, allow me to remind the committee 
that the variances between your substitute bill and the pending bill 
have been drawn off and separately printed as an addendum, and 
copies of that separate statement are before the committee and will 
be available to all who desire to refer to it. Of course there are 
many provisions in Mr. Burton's bill identical with the pending bill. 

Mr. Burton. That reminds me, and I may as well say at this point, 
that I entered upon this work solely for the purpose of covering the 
points in which my clients are interested, and I shall not trouble 
the committee with any suggestions as to sections that do not touch 
their interest, some of which I might have found objectionable and 
might have agreed with the criticisms of others. But I have simply 
noted these changes desired by my clients, not desiring to appro- 
priate other people's suggestions. With that understanding, I do 
not stand sponsor for the mere reprinted matter of this bill. I 
should criticise very much of it if I were to undertake that function. 

There are two sections of the substitute draft that embody the 
gist of the departures, as I may say, from the pending bill — sections 
3 and 39. 

Section 3 recognizes and intends to recognize the character of 
authorship entitling the person to copyright as inhering in the 
work done — ^the artistic work done in producing appliances for the 
reproduction of speech or music — the singer who smgs through the 
instrument to produce the graphophone roll or talking-machine disk ; 
the artist who plays the musical instrument and in the same way 
causes a reproduction of the music upon a graphophone roll or disk ; 
the artist who plays upon the piano for the purpose of securing an 
automatic record or perforated roll presenting the characteristics of 
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his work; and the artist (for he is an artist) who cuts diagrams 
and arranges the perforated roll, being guided by his interpretation 
of the music from the printed score. In all these cases there is artistic 
work. You will recognize easily and at once that the singer or 
player, whose work is done automatically in the phonograjm and 
made to record and reproduce itself in the resultmg devices, has 
contributed to a result entirely independent of and apart from the 
work of the composer. You might not recognize it unless you were 
familiar with the process ' of the arranger of the perforated roll, 
but it is as thoroughly and entirely the fact in the one case as in 
the other. 

You may put a mathematician to work to cut a perforated roll, 
and when you see it you will recognize at once that it is not the 
work of a musician. The musician must be a man with a thorough 
appreciation of the music. Mr. Sousa will smile at my phrase — 
and he is at liberty to do so — ^but I do know from reading testimony, 
and I know from information given me by those who use the differ- 
ent rolls, that it takes a musician using a musician's skill and ability, 
and, besides that, using the skill and ability of an expert mechanic, 
to comprehend what his machine is going to do with the roll he is 
going to cut. He must blend his knowledge as a musician with his 
musical appreciation, with his knowledge of what his machine can 
do, and must cut his roll accordingly. It is an artistic work of a 
high grade, whether you look at it from the standpoint of the 
mechanic or of the artist. 

So that in all these cases — the roll cut automatically or cut by 
calculation, or the disk produced bjr speaking or playing — in all 
these is the work of authorship entitling the person who has by 
that means produced it to copyright thereon. It is analogous to, 
but, in my opinion, more meritorious than the work of the photog- 
rapher who poses his subject, selects his point of view, and then 
manipulates his instrument with skill and produces a picture. He 
is not thereby cutting off anybody else from posing the same subject 
and selecting a point of view, but he does obtain a copyright of his 
picture. 

Three engineers undertake to make a map, each of them, of the city 
of Washin^x)n. They will survey the same streets. They will mark 
the same corners. They have identically the same distances to lay 
off. And each of them will make a niap, and each man is entitled to 
a copyright upon the map he has made, not to prevent another man 
from making another map of the same city with the same dimensions 
and directions; But each man is entitled to the product of his own 
effort, and the work of another will only be infringement when he 
has taken the work of the first as a master and copied therefrom 
without himself making any survey. 

Therefore the object of section 3 is simply to prevent piracy, which 
is easy as to some of these things and not impossible in any, I believe. 
For example, the taking of a perforated roll that the master has pro- 
duced at the expense of much work and great artistic ability and 
putting that in a machine and making an automatic reproduction 
would be an infringement. To entitle one to copyright he must him- 
self go to the expense of money and skill in preparing his own 
master. 
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This is not a fanciful protection. It is. one which the makers of 
these devices know is actually necessary. They know that the perfo- 
rated rolls which they have produced/ at great expense have been used 
as the master from which to make replicas, which, while they may 
be considered very good, are still inferior to the original. We think 
this is the place where that protection should be granted. 

It has been suggested, and I think with force, that section 3 as 
it appears in the printed copy before you is not entirely clear as to 
the intent that the protection granted should be of the particular 
device. It has been suggested that it might be interpreted as indi- 
cating the first producer of the device. I have indicated what I 
think to be the proper change to be made on page 2 of the substitute 
draft, begfinning in line 26,, so that it will read : 

Shan be considered the author of the specific device or appliance so produced, 
and the same may be copj^righted under the provisions of this act by or in the 
right, of such author, without prejudice to the right of any other person to 
arrange and produce other device or appliance of the same or "Other sort for 
reproducing to the ear the same work. 

I think that will make it clear. 

Now let me turn to section 39, which has perhaps received the most 
criticism, and I am not so conceited as to assert that it is free from 
objection from some points of view. The general pni'pose of section 
39 is this: To recognize the contribution which a composer makes 
to the profit-earning capacity of automatic devices which produce 
music — to recognize it, however, in such a way that it shall not be a 
springing out directly from the copyright or composition, but as a 
personal element. 

In general this section provides that no person shall make such an 
automatic device and issue it on the market for distribution without 
marking thereon the name of the author or the name of the composi- 
tion, orl)oth, unless the consent of the author shall be first obtained ; 
that, for the advantage, presumably, arising out of the reputation of 
the author or his work and carried by his name, the author shall be 
entitled to a reasonable royalty; that that royalty shall be uniform, 
so that any person making a like device (as a perforated roll, a talk- 
ing machine! disk, or telegraphone device) will pay the same amount — 
not that the talking machine disk shall have tne same royalty, neces- 
sarily, but that all perforated rolls shall pay the same royalty, all 
telegraphone devices pay the same, and all talking machine disks shall 
pay the same. The reasons for this are prudential, and I will present 
them later. 

It has been suggested that it is not clear from the whole section, as 
it stands in the printed draft, that this royalty should be compulsory — 
that is to say, that the author should not have the power to refuse to 
permit his music to be reproduced in this manner; that is, it was 
thought i^ might mean that you might limit royalty to two or three ; 
that the requirement of the bill would only be that those two or three 
should pay the same rate, and not that any person who desired should 
not make the same device. I would propose, therefore, to amend sec- 
tion 39 so that it shall read as follows : 

Sec. 39. Devices and appliances for automatic reproduction, to the ear, of 
speech or music shall not be held or treated as infringements of any copyright 
obtained under this act tipon the speech or music so reproduced : Provided, how- 
eveVy That any person publishing or making in multiple, for sale, any device or 
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appliance for reproducing to the ear by the aid of any mechanism or automatic 
musical instrument any work copyrighted under this act, belonging to class 1 
or class 5 of section 6 hereof, shall cause to be plainly marked on each such 
device or appliance and each copy thereof the name of the author of such work 
and the title by which the same is published, unless the consent of the author to 
the omission of such name or title, or both, is first obtained. 

It has been suggested to me also that the section provides no means 
of enforcing payment of the royalty, and would therefore seem to 
provide that the author might do his best to get his pay in whatever 
direction he chooses. In view of this very just criticism I propose to 
add at the end of the section, following line 27, the following: 

And all courts having jurisdiction to enforce the provisions of this act shall 
have power to enforce the payment of such royalties so fixed, by any suitable 
means by which the orders and decrees of courts of equity are lawfully enforce- 
able, and in case of continued Or repeated default in respect to such payment, to 
enjoin the person or persons chargeable with such default from further making, 
selling, or otherwise distributing the device or appliance in respect to which the 
default exists. 

I think, so far as those two criticisms go, they can be answered by 
these amendments. 

I want to say now that the criticism that has been made this morn- 
ing will surely be repeated, that Congress should not have power to 
recognize or give to the author a right and then dictate to him 
what he should do with it; that if the author has a certain right as 
to this feature he should be at liberty to say that one person and 
only one shall succeed to his rights, or a part of them ; that two or 
three may divide it among them, and it is for the court to say ; that 
Congress has no right to dictate any requirement in that regard. 

It is also suggested — and I diverge from my line to take it up — 
that the language of the constitutional provision indicates that such 
interpretation of exclusiA'^e rights, as it might be termed, was not the 
intention of the Constitution. This is a little divergence, but it may 
be pertinent here. The constitutional provision is : 

The Congress shall have power to promote the progress of science and use- 
ful arts by securing for limited times to authors and inventors the exclusive 
right to their respective writings and discoveries. 

Now, does the word exclusive in this provision of the Constitution 
mean absolute, unqualified, total, unconditioned, and unconditional? 
And does the clause mean that Congress shall have no power in the 
premises except to grant such absolute, unqualified, total, and un- 
conditional right? If so, then there never has been a valid copy- 
right law, for Congress has never granted to any author or inventor 
any such absolute, unqualified, and unconditional right. It has 
never granted a total right. The purpose of that clause of the Con- 
stitution and of all statutes enacied under it is to encourage the 
author to effort in the production of that for which he mav receive 
pecuniary reward. Congress has open to it the whole field ajid 
the whole gamut of expedients to extend this encouragement, and 
has given to the author the monopoly of multiplying copies of his 
production. Congress might have gone much further. It might 
have given also the monopoly of public reading, but it has never 
done it; it might have given the monopoly of public and private 
recital, but it has never done it; it might have given the monopoly 
of public and private teaching the contents, but it has never done 
it. I might go on almost indefinitely indicating the things that 
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Congress might have done ijsrithin this power of granting exclusive 
rights which it has not done in anj^ statute. Congress has not fixed 
the fee for filing copies and printing notices. Congress could have 
fixed $50 or 50 cents as the fee. Congress could certainly have fixed 
an annual fee if it had chosen to do so. Congress could have ex- 
cepted from that unconditional and absolute control whatever it 
pleased. The greater includes the less. Congress had power to 
grant exclusive rights. I differ with Mr. Walker in that, perhaps. 
But Congress never did it and never will do it. 

Mr. Walker. May I suggest that the power U> grant is the power to 
secure. 

Mr. Burton. I want to reply to that. If I secure for my son a 
position in the Treasury Department, does that mean that he had it 
before ? The word secure does not mean, to my mind, what has been 
suggested. It simply meant to confirm strongly. If all Congress 
could do was to secure the exclusive right, then anything that does 
not secure that right does not come within the power of Congress. 
But Congress has the power up to that limit. The greater includes 
the less. Within that limit it had power to do whatever it deemed 
expedient for the purpose. Congress had given to authors the right 
of multiplication of copies, and it might as well have reserved to them 
expressly in the statute as it stands the subsequent right' of transla- 
tion — not as within the copyright, not as going with the title, but 
that the author has the right of translation. 

That is to say, Congress does not exhaust its power under the Con- 
stitution when it has granted the right of multiplication of copies. 
It may do in any other way what it sees fit to secure to the author 
such rights as it sees fit to secure within its just control. 

Congress having secured to the author the right of multiplication of 
copies, the bill provides that which is the very essence of the copy- 
right, that the composer shall have this additional encouragement to 
em)rt, this additional advantage, namely, the right to receive a royalty 
for the use of his product through automatic devices. It is not an 
incident that pertains to copyrights, to multiply copies. It is a right 
reserved to the author to promote additional encouragement to ef- 
fort, and it remains with him. 

I believe that will stand legal criticism. I am quite confident it 
will stand prudential criticism. 

Mr. SousA. Do you pretend to say that Congress, having the power 
to make this law, can give the author less than the Constitution had 
the power to give to Congress? 

Mr. Burton. Congress is not compelled to go to the limit of its 
power. 

Mr. SousA. I do not think it can do less than the Constitution calls 
for. The Constitution says exclusive right for limited time, and I 
do not think it is within the power of Congress to give less than the 
Constitution gives. 

Mr. Burton. It may go the whole distance of its power or only a 
part. 

Mr. Sous A. " The Congress shall have . power to promote the 
progress of science and useful arts." I do not think it can do less 
than the Constitution provides. Of course, it can not do more, be- 
cause laws have been set aside as having gone beyond the Constitution. 

CH— 06 17 
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Mr. Burton. As I say, Congress has never enacted a copyright law 
that was valid, if that be the case, and *that principle has been sus- 
tained by the courts. I am not asking the committee to be wiser, nor 
do I set myself up as being wiser, than the Supreme Court on that 
point. It seems to me in all such matters Congress must stop short. 
If the Constitution not only said how far Congress might go, but how 
far it must go, it would only be necessary for the copyright law to 
adopt the phraseology of the Constitution and stop there. It was 
intended by the Constitution that Congress in enacting a statute 
should exercise discretion in view of the conditions, the expediency 
And fairness of what was proposed to carry out the purpose of the 
constitutional provision, which was to promote the progress of science 
and the useful arts. 

I do not want to be led off or lead off into any ethical discussion, 
but I repudiate entirely the proposition which has been advanced, 
and upon which some argument is founded, that this right of protec- 
tion for authors' works is an elemental, an essential, right. I am 
prepared to argue the ethical question in any proper forum, but I do 
not believe there is any such ethical question involved, and if there 
be, this is not the place to discuss it. The Constitution in this pro- 
vision does not proceed upon any such theory. It proceeds on the 
ground of expediency. The power given to Congress is the power 
to promote the public goodj to secure fairness. Beside the duty it 
Owes to the public, it owes the duty of securing a reward to the 
author to stimulate him to effort. 

Expression is written in the human constitution. It does not 
require any National Constitution. That which a man conceives and 
thinks he wants to express. But he may hold it back. He may be 
Encouraged to develop that which is within him and to express it by 
hope of pecuniary reward; and that is all the Constitution aims at. 
It is not to secure a natural right that the Constitution gives this 
power. The Constitution gives Congress the power for the purpose 
which is stated there — the encouragement of useful arts. It is the 
expedient that is aimed at.' So it is solely a question of expediency 
And fairness relating to justice. In other words, expediency sug- 

rsts fairness in the distribution of such encouragement as Congress 
authorized to give. So it seems to me that we accomplish this pur- 
pose in the measure which gives to the author a protection in the way 
suggested in this section, severing it entirely from copyright. 

There are some prudential reasons to be considered. We shall be 
asked, of course, why not provide somewhat that the copyright, 
whether in the hands of the author or of the assignee, should carry 
with it the power to exact uniform royalty? I answer two things. 

First, it is a fact that the great majority of composers, with few 
exceptions, are disposed to accept a small sum for a present sale of 
(Sopyright, rather than await the contingencies of publishing and 
marketing. The author is perhaps in immediate need. I could 
indefinitely multiply instances, hut suffice it to say that the fact is 
that at least a majority of composers in selling their copyrights 
would not get a cent more under this bill than they would under the 
copyright act as it now stands. I am informed, and believe, that 
there are very large numbers of composers who are more or less 
under time contract to give to certain publishers their compositions. 
Such contracts are made under the present law. To add this new 
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source of revenue would simply make a donation to the publisher, 
who has made his contract and purchase in view of the old statute. 

Mr. Johnson. May I ask if Mr. Burton does not know that that 
was one of the arguments against the passage of the copyright bill 
of 1891? 

Mr. Burton. I was not here at that time. 

Mr. Johnson. I was. And don't you know that there is not an 
author in this country who is not from 50 to 100 per cent the gainer 
by the copyright law of 1891, which gavejiim that which he hmiself 
created instead of giving it to somebody else ? 

Mr. Currier. Suppose Congress in this act gave certain new prop- 
erty rights, would the courts hold that the publishers under prior 
contracts, which did not contemplate those rights at all, could take 
them ? Would not the courts hold that neither of the parties to the 
contract contemplated the transfer of the rights from the composer 
to the publisher, and that they still remained in the composer? 

Mr. Burton. It would not be impossible for such an interpreta- 
tion to be given, but. I should doubt it. I should be disposed to 
believe that when the parties made these previous contracts they took 
the hazzard of a change in the copyright law. 

Mr. Currier. If your contention is true, that they have not these 
rights now is true, then Congress is creating some new property 
rights that neither party contemplated. 

Mr. Burton. True, but if it was still under the copyright law I 
should myself, if I were a composer, hesitate a long time before I 
should act on the theory that the copyright did not contemplate pres- 
ent or future change. If I had the other side, I might argue that 
way, but I should have little confidence in it. 

I want to reply to that suggestion. I did not intend to at this 
point, but I will. I will read the statement of a witness — George 
Schleiffart — who was examined on that very point. He said : 

My first great success, Careless Elegance, which I published on royalty 
twenty-eight years ago, and which is still selling to-day, netted me $13. My 
great song. Who Will Buy My Roses Red, which sold 100,000 copies, netted 
me $83. My great composition. World's Exposition March, $5. The Cadet 
Two-Step, 50,000 copies sold, $4. And so I might go on ad infinitum. Out of 
1,500 compositions I have probably earned $5,000. 

Mr. Schleiffart is a man who is fairly able to take care of himself 
as a composer; but, as is the case with a lar^e number of composers, 
the composition of music is a side issue, a collateral matter, with him. 

Mr. SousA. Possibly, with the exception of the Stars and Stripes, 
the most popular composition I have ever written was The Washing- 
ton Post March. It has gone so far over the world that in other 
countries they have even changed its name. I received for that 
march $35, sold it outright to the publisher, but afterwards received 
something more when it became so popular. 

Mr. Burton. It might be well to amend the provisions of this bill 
so as to furnish a lawyer or adviser to every composer. 

Mr. SousA. It certainly would have paid me to consult a lawyer. 

Senator Clapp. The committee will take judicial notice of the fact 
that it is always advisable to consult lawyers. 

Mr. BuBTON. I hesitate to state, because it may seem to cast re- 
flections on some publishers, but I want it understood that in exist- 
ing conditions, as between the ordinary music composer and the pub- 
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lisher, the composer is not a business man, is not learned or experi- 
enced as to how to conduct his affairs. I will not give the name of 
this gentleman, but will furnish his name to the committee if it is 
desired. He is a professor of music in New York City, an or^nist, 
a composer, president of the New York State Teachers' Association 
and or other societies. I asked this gentleman a general question as 
to the. real benefit the' composer ordinarily got out of his composi- 
tions. He said : " I will give you a typical case." This man was as 
fairly able to watch out for himself as the ordinary man at least. 
He said : " I published a certain piece of music and placed it with a 
responsible house on royalty, payable quarterly. For the first quar- 
ter I watched the music stands and found the piece well distributed 
and favorably commented upon, and consequently I looked for quite 
a return on the first quarter day; I got $3.25. Well, I went to the 
publishers. They said, ' Oh, well, it has cost a good deal for adver- 
tising and sending out circulars, and for purposes of promoting we 
have been giving copies away; next quarter will be better.' The 
next quarter I got $4 or $5. The third quarter I went into the market 
myself and with money of my own and that given to me by friends 
for that purpose I bought " — I won't say whether he said five hun- 
dred or a thousand copies, but take the lower figures — " I bought 
600 copies, so that I knew there had been that many copies sold in 
the regular course of trade, and I distributed them; I bought these 
in .the early part of the quarter, so that they should be sure to get 
into the regular quarterly report. That quarter my returns were 
$6.50." 

Mr. TiNDALE. I should like to protest against this being regarded 
as a typical case. 

Senator Clapp. I suggest that it is not of the utmost importance. 

Mr. Burton. I recognize that. 

Mr. SousA. I believe I have received from my publishers every 
dollar I was entitled to. 

Mr. Burton. I am certainly glad to hear that. I simply dis- 
claim any intention to cast reflections, but at any rate this is only of 
secondary importance. 

The main proposition is this: The reason for the universalit}^ of 
reproduction arises out of the situation of the business. The value 
of an automatic instrument to a purchaser depends entirely upon 
the number and character of perforated rolls which he can obtain for 
it. If one maker has by common recognition a very distinct superi- 
ority over another, the scale is turned strongly. Whenever it is 
recognized that one house has gained preeminence of reputation, pur- 
chasers and composers will both go to that house. Water runs down 
hill. If conditions change, another house may secure prominence, 
and it is all over with the first house. 

You may start with even conditions. Let us suppose there is no 
tendency toward domination; th^ field is open for all. Some house 
will Hoon be recognized as having supremacy. Then everything goes 
to it. In other words, if one house has an advantage, that must be 
overcome by some handicap. Competition is like climbing hand over 
hand, and competition is ended as soon as one hand gives out. That 
is the reason why in this business there should not be that opportunity 
for domination. Neither the author nor the copyright owner should 
have the right to select one and cut off another. If so, other houses 
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must go out of business until you change the law. Once establish that 
domination and it will be hard to overcome. It is difficult to climb 
the hill in that condition of affairs. So that whether the author or 
the copyright owner has this right to accept a royalty, it should be 
by requirement of the statute so lAade that anyone who desires to 
enter into the business can do it, and so that the author shall not have 
the right to select his maker and confine the right to that maker. 

Senator Clapp. Mr. Burton, we will now have to ask you to post- 
pone your further remarks, because Mr. Glockling is here and wants 
to fcpeak before we adjourn for lunch, so that he may take the train. 

STATEMENT OF MB. BOBEBT GLOCKIilNG, PBESIBENT OF THE 
INTEBNATIONAL BBOTHEBHOOB OF BOOKBINDEBS. 

Mr. Gix)CKLiNG. Mr. Chairman and gentlemen of the committee, it 
will take but a very few minutes to deliver my message. 

I desire to have reference to section 13 of the bill before the com- 
mittee, known as the manufacturing clause. The purpose of it is to 
afford certain protection to such crafts as enter into the product of a 
book. So far as the bill now before you is concerned, I fully concur 
in all its provisions affording protection to the crafts mentioned 
therein.. The difficulty is that it does not go quite far enough; does 
not afford protection to the other crafts that enter into the product. 

The argument that was made before you the other day by Mr. 
Sutherland is fuUv approved by me, and has equal force as applj^ing 
to the crafts that 1 represent. 

In this connection I desire to say that myself, in conjunction with 
other members of the book craft, will, with your permission, draft 
such changes in the section as will adequately cover protection to all 
concerned, and which, I am sure, will fully meet with the approval 
of the committee in so far as the principle is established, ana I will 
present that or send it to you within a few days. 

Senator Clapp. You can do that within a week? 
. Mr. Glockling. Yes, sir. 

The Chairman. T\niat is the nature of the amendment you pro- 
pose? 

Mr. Glockling. To afford protection to craftsmen. 

The Chairman. Does that cover bookbinding? 

Mr. Glockling. Bookbinding. 

Mr. Sullivan. At the suggestion of the committee, Mr. Glockling 
has appeared here in conniection with the proposed amendment of 
section 13. He speaks for the Association of International Book- 
binders. I understand his suggestion looks to the fact of a confer- 
ence of .representatives of the different organizations and some agree- 
ment by them upon an amendment which will be presented within a 
week. 

Mr. Currier. To cover the entire manufacture of books ? 

A Gentleman. We desire to protect the American printer, plate 
maker, and pressman. 

Mr. Currier. How about presswork? 

Mr. Sullivan. That will be included in the amendments. It is 
the belief of those employed in the mechanical construction of books 
that the entire manufacturing work should be done in the United 
States. We understand some publishers object to that for the reason, 
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as they state, that there is a certain kind of paper that can not be 
produced in the United States, but which must be secured in Japan 
or elsewhere. So we have concluded to leave out that feature, but 
we do desire that the complete manufacture of books, so far as con- 
cerns typesetting, plate work, an& binding, shall be completed within 
the boundaries of the United States. So far as concerns the manu- 
facture of paper, that is a matter we respectfully submit to the 
Senators and Representatives. 

Mr. Currier. You take no interest in the raw material ? 

Mr. SuuLivAN. We do not propose to go further than to include 
the bookbinders and pressmen ; that they shall be as fully protected 
in the copyright law as anybody. 

Mr. Cromelin. May I ask whether the committee will sit to- 
morrow ? 

The Chairman. We had hoped that at the close of the session this 
afternoon all interests would feel that they had been fairly heard. 
Is it not possible to conclude the hearing this afternoon ? 

Mr. Walker. The opponents have not been heard at all. There 
are several here who will be able to contribute a great deal of new 
information to the committee, information which was not given in 
June. I think if the committee should limit the opponents to the 
musical programme to one session of half a day much information 
can be had from them, so that I think, in the interest of facilitating 
the work of the committee, as well as in justice to those present and 
desiring to be heard, we can present our case in full this afternoon. 

The Chairman. It is the purpose of the committee to be in session 
three hours this afternoon, and during that time we hope to close 
the hearing. It is not the purpose of the committee to curtail de- 
bate unreasonably upon these questions, but I do hope that the gen- 
tlemen who are interested and who desire to speak will appreciate 
the fact that members of the committee have other duties to per- 
form than to sit here and listen to argument of unreasonable length. 

Mr. Walker. I have been invited by gentlemen associated with me 
to make the opening observations this afternoon. I shall not re- 
peat what I said in June unless your honor should request further 
information at that time. In fact, I shall be as brief as possible, 
dwelling only on important points. I shall be followed by other 
gentlemen who will be able to state to the committee matters of fact 
with which they are more familiar than T am. In view of the num- 
ber of gentlemen who are here to speak and in view of their ability 
and the knowledge they have, I will say that it will be impossible 
for us to render to the committee all the assistance we can render ^ 
unless we are permitted more than three hours. If we were endowed 
with the utmost conciseness of statement, as some are, we might do 
so, but it is impossible for us to do so otherwise. However, we will 
do the best we can. 

The Chairman. We will not determine that question now, but 
later. 

The Librarian. I desire to say that Mr. Philip Mauro, who was 
down on our list to appear to-day, is not able to be present. He is 
in court and can not be here until to-morrow. I simply ask that that 
be noted on the record at this point. 

The committee took a recess from 1 to 2 o'clock p. m. 
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AFTER RECESS. 

The committee reassembled at the expiration of the recess, Senator 
Kittredge in the chair. 

The Chairman. Before Mr. Burton proceeds with his argument 
the committee would like to know from the gentlemen interested how 
many hours are desired for the presentation of the case by the op- 
ponents to subdivision g? ^ 

Mr. Burton. I can not speak for them, Mr. Chairman. 

Mr. Walker. Mr. Chairman, perhaps I can speak as accurately 
as anyone in that regard. There are four able gentlemen here ready 
to speak, and all of them are well worthy of your attention. One dis- 
tinguished patent lawyer, who is very much interested in this matter 
and is able to make a good argument, can not be here to-day at all. 
but can be here to-morrow. I refer to Mr. Mauro. I think we ought 
to have at least five hours in opposition to clause g. 

The Chairman. Mr. Cromelin, is the gentleman to whom Mr. 
Walker refers the one you have in mind ?• 

Mr. Cromelin. Mr. Philip Mauro, counsel for the American 
Graphophone Company, ife in court in New York to-day, but will 
probably be able to be here to-morrow, and would like an opportunity 
to appear before the committee in this matter. 

The Librarian. Mr. Chairman, Arthur W. Adams, who had ap- 
plied for leave to be heard, not merely on paragraph g, but on some 
other provisions of the bill, has written me a note saying that he ii» 
obliged to leave for New York, but would be glad to be heard to- 
morrow, if there is to be a session of the committee held to-morrow. 

The Chairman. How much time does he desire? 

The Librarian. He said he would like to have half an hour. 

The Chairman. How much time does Mr. Mauro desire? 

Mr. Walker. Mr. Mauro is a concise and trained speaker and will 
not use any time unnecessarily. I should think about half an Jiour 
would be sufficient for him. 

The Librarian. There are six speakers noted in opposition to 
clause g — ^Mr. Mauro, Mr. Walker, Mr. Dyer, Mr. Pound, Mr. 
Cromelin, and Mr. O'Connell. 

The Chairman. The committee will be in session this afternoon 
until 5 o'clock. It will then take a recess until half past 7 o'clock 
this evening, and continue the night session until five hours have been 
devoted to the matter in order to hear these gentlemen. Do you de- 
sire, Mr. Burton, to be heard further by the committee? 

Mr. Burton. If the committee think I have made a fair opening, 
it is all I desire, provided that, if I am able to remain. I may have an 
opportunity of replying to any criticism that may be made of the 
points I have advanced. 

The Chairman. The committee will determine that when the criti- 
cisms are made. 

Mr. Burton. I only want to say that the usage, which I pointed 
out, does obtain to some extent, by reason of which the composers 
are not able to derive much revenue from royalty contracts, and that 
would be an objection to royalty contracts. Of course, it will be said 
that if the music publishers have advertised the publication, so have 
the cutters. That remark was to be looked for ; but I say that, so far 
as my own clients are concerned, I am sure they are making theiv 
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arrangements in such a way that the possibility of the suppression 
of reports and the possibility of misrepresentation will be as nearly 
prevented as possible. We have no objection to the making of the 
most stringent provisions in that regard, and we should make, our- 
selves, the most careful provisions to enable the composer to secure full 
returns and to have full opportunity to test the facts and check up in 
every way that is possible. 

Mr. BowKJER. May I ask, Mr. Burton, whether, if the composer, 
under the circumstances, has difficulty in collecting royalties from his 
own publisher, he would not have increased difficulty' in collecting 
from Tom, Dick, and Harry? 

Mr. Burton. As I have said, it is entirely possible to make some 
practical provisions to meet that situation, and, if necessary, they can 
De made in the bill itself so as to preclude any possibility of fraud in 
that respect and to insure the composer the royalties to which he is 
entitled: If Congress undertakes to make such provisions, it can fol- 
low the details to any necessary extent, and we are prepared to submit 
suggestions in that regard in order that they may secure the rights 
aimed at in thei bill as perfectlv as human provisions can secure them. 

Mr. Johnson. May I ask ii that sort of a provision in a bill like 
this is not. very much like regulating private business? How is the 
Government going to collect these roj^alties? It strikes me as being 
impracticable. 

Mr. Burton. The Government does not undertake to collect them, 
and it is no more interfering with private business than any other 
limitation put upon a right granted is an interference with private 
busifiess. The right is granted subject to certain requirements, and 
it is not unfair to business. As to the practical details of the method 
by which this should be accomplished, while I can see there may be 
differences of opinion, my own opinion is very clear that it would be 
but a very short time before royalties for this class of work would 
be so definit-ely fixed that it would not require the composer and the 
publisher many minutes to come to an agreement in a case where the 
cutter wanted to use the music. The first two or three instances 
where the royalty was to be fixed would practically determine the 
range within such limits as now obtain. 

Mr. Johnson. Mr. Chairman, I regard it as of the essence of this 
matter that anyone proposing to criticise this bill should submit an 
actual technical substitute for it. How otherwise are we to know 
what is intended? How are we to know what we are contending 
with? So far as what is called the stamp copyright has been tried, 
with reference to literary work, it has utterly failed, and it is directly 
opposed to the principle of copyright. Where such a provision has 
been attempted, it has precluded the advertisement of the author's 
works, which can not be undertaken by a half a dozen people and can 
not be shared in by half a dozen publishers. One reason for giving 
the author exclusive control of his work is that he may give it to an 
agent, and that agent can present it to the public. That agent can 
afford to present it to the public because he reaps where he has sown, 
and he will be willing to go to the expense of advertising these things 
to the public in such a way as no one but an agent could afford to 
advertise them. 

Mr. Burton. My response to that would be, if the committee desires 
a response at this point, that the actual experience with regard to 
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perforated rolls up to this point has been that the roll advertises 
itself sufficiently. They do not have to do any advertising of that 
sort. If the music is known by name to the people who want it, they 
get it. The cutters are now getting what they want. This simply 
gives the publisher a royalty which he does not now get. So far as the 
publicity arising out or getting the music in this form is concerned, 
I believe the facts in that regard will be presented more fully than I 
can state them now ; but I may state generally that the use of music 
in this form advertises it immensely, and that by reason of their use 
the sales of music in sheet form has increased 100 per cent in almost 
every instance. 

Mr. BowKER. Mr. Chairman, may I point out to you the fact that 
there is nothing in our American law providing for a license or for 
royalty? The patent law does provide for the license and royalty 
system, and it works perfectly well under the law, although not pre- 
scribed in the law. I can sell my patent by license or under a royalty. 
I submit that it is neither necessary nor desirable to include in the 
body of the written law a provision for royalties, any more than it is 
necessary and desirable in the patent law. 

The Chairman. Mr. Cutter has stated to me that he desired thirty 
seconds of time in order to present a matter briefly to the committee. 

Mr. Cutter. Mr. Chairman, I desire only to present and read to 
you the following notice : 

NOTICE TO PUHCHASEB. 

This copyright volume is offered for sale to the public only through the 
author or press agent of the publishers, who are permitted to sell it only at 
retail, and at 50 cents per copy, and with the express condition and reservation 
that it shall not, prior to August 1, 1907, be resold or offered or advertised for 
resale. The purchaser from them agrees to this condition and reservation by 
the acceptance of this copy. In case of any breach thereof the title of this 
book immediately reverts to the publishers. Any defacement, alteration, or 
removal of this notice will be prosecuted by the publishers to the full extent of 
the law. — (The Authors and Newspapers' Association.) 

Mr. SousA. As I understand your view of the law, Mr. Burton, you 
want something in it which will compel the composer to give his 
work to the entire field of mechanical music-producing machines, 
and give them the right to reproduce them. Am I right about that ? 

Mr. Burton. Substantially. 

Mr. SousA. You want them to be compelled by law to do that ? 

Mr. Burton. Not to give him any control over the matter except to 
get his royalty. 

Mr. SousA. Would you be willing that the mechanical instrument 
manufacturers, and all of them, should be compelled to buy all the 
compositions produced, and to have that put into the law ? 

Mr. Burton. There is no buying involved in the matter. 

Mr. SousA. You want to compel me to sell ? 

Mr. Burton. No. 

Mr. SousA. You want the law to make me sell to you. If that is 
the case, I want the lawmakers to force you to buy. I have got 
some compositions I would like to sell. 

Mr. Burton. If the committee thinks that is a logical deduction 
I have no argument to make in regard to it. It seems to me not to 
require any response. 
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Mr. SousA. I can not understand why you want to compel me to 
do something when I can not compel you to do something. 

Mr. Burton. I think Mr. Sousa looks at the matter from the 
wrong standpoint. It is not proposed to compel either to do any- 
thing. It is proposed to offer him something which he is not now 
getting. 

Mr. SousA. One of the great points in this matter is the confidence 
1 have in my publisher. I can go to sleep at night with the feeling 
that the next morning I am going to get what is due me. Suppose 
that under this law you have some scoundrel who will take my com- 
position and not pay me for it. I have no redress, for the law com- 
pels me to give it to this man. 

Mr. Burton. You have the royalty which has accrued, or if they 
have taken it without the payment of royalty, you have a chance to 
sue an irresponsible person for damages. The scoundrel could take it 
before without your consent, and this provision would give you a 
definite right of recovery. 

Mr. SousA. But if this law passes without that provision it would 
also give me a right to recover. 

Mr. Burton. I have presented the reasons which seem to me to 
be controlling ones in regard to the requirement of allowing any 
cutter to have the liberty to take any music he desires, namely, that 
the conditions of this trade are such that the moijient you leave the 
matter open so that one house can obtain a recognized superiority 
in regard to its ability to use these rolls the whole trade will turn 
that way, and you do not secure the ordinary results of competition. 
You can not do that in this industry. 

Mr. SousA. It is true that the whole bugaboo of this matter is 
found in this infernal -S^olian business, but that condition does not 
obtain in the publishing business in this country. 

Mr. Burton. But the conditions are not the same in the publish- 
ing business. 

Mr. Johnson. Why not? 

Mr. Burton. Take the school book publishing houses, for illustra- 
tion. We will say that a given school must obtain all of its books 
from one house or another, as it pleases. Assume that such a con- 
dition exists. Then the house that has no arithmetic is out of the 
field; but that house can get an arithmetic, and it is only a question 
how soon it will overcome the disadvantage and be on a par with its 
competitor. And the fact that it needs one will bring the arithmetic 
author to it, for it is then their natural market because it needs their 
wor^. The contrary is the case in the instance of the automatic 
music business. The house that has already the best equipment of 
music is the one to which the composers will all go with their new 
works. If one house controlled, let us say, for convenience of com- 
parison, 80 per cent of the production, it would have a good musical 
equipment and would immediately draw all of the composers to it, 
because it would have a larger number of customers, and would have 
a temporary supremacy. The result of that supremacy would be to 
draw purchasers, and then further composers would go to it. It is 
not like the ordinary conditions in ordinary competitive business. 

Mr. SousA. But under the patent laws there is an enormous amount 
of litigation in the attempt to stop men from getting out their pat- 
ents, but there are continually new patents coming out. Do you as- 
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sume to tell me that when they get up an invention of that kind they 
are going to stop inventions? 

Mr. Burton. But the composers will go to the house that has the 
advantage. 

Mr. Johnson. That is no advantage to the house. This bill does 
not say that the JEolian Company has got to have it and that the 
Edison Company is not to have it. It does not even say that your 
firm has to have it. 

Mr. Burton. I think the point has not been grasped. If the com- 
poser can grant an exclusive license, then the house that gets the most 
of this business becomes dominant. My proposition is, therefore, 
that the composer shall not grant it to an exclusive licensee, but that 
the right shall be open to all who pay the royalty. 

Mr. Johnson. Take the case of Mark Twain, whose works are pub- 
Jished by Harper Brothers. Would you, under the law, compel Mark 
Twain to allow the Century Company to publish his books hy paying 
him the same royalty, and allow Putnam to do the same thing, and 
any other publisher to do the same thing? 

Mr. Burton. No; because the man who buys Mark Twain's book 
at one house can buy another author's books at another house if he 
desires, and so complete his library to any extent, and that is not 
true with reference to these perforated music rolls. 

[For substitute draft submitted by Mr. Burton, see Appendix, 
pp. 411-426.] 

Mr. Johnson. But you want Mr. Sousa to be compelled to sell his 
compositions to anyone who will pay him the royalty. Now, why 
could we not get Mr. Sousa 's compositions from one house and Mr. 
Herbert's from another and Mr. De Koven's from another. The 
fundamental error, Mr. Chairman, in this provision is that the pub- 
lic in some way has a right to have Mr. Sousa's music. Under no 
construction of our policy, as adopted in 1891, has the public any 
right to have Mr. Sousa's music any more than it has the right to 
havd the horse of the chairman. There is a communistic principle 
back of all this agitation for a license to do something with a magi's 
work which the Constitution has reserved to him, and I tell you, 
gentlemen, that you can not trifle with that principle. We are now 
m a condition of affairs in this country in consideration of property 
when it is absolutely essential that every constitutional enactment, 
every constitutional outgiving, shall put the right of property where 
it belongs. I say to you that this is a communistic principle, to 
say that the country has a right to take Mr. Sousa's music when it 
has not the right to take my books. 

I am about to go to New York in a few minutes, and I beg your 
indulgence to say this : We are here to protect the essential principle 
of property in literary, artistic, and musical productions, and in any 
other intellectual productions, and you can not trifle with that prin- 
ciple. You must not pass a bill which does not recognize that prin- 
ciple. I am very glad to think that the committee is in earnest about 
this matter. I sajr to you that the principle is eternal, and it will 
only be a little while, if this bill is not passed, until the principle is 
adopted. 

There is no such thing as a nonexclusive copyright. It is petti- 
fogging on the part of the gentleman to say that, because Congress 
has provided certain ways of registering a copyright, that is in no 
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way an infringement or limitation of his copyright. As Mr. Mc- 
Adoo said in his great speech in the campaign of 1891: 

Mr. Speaker, the first copyright law was written by Moses on tablets of 
stone — " Thou shalt not steal." Even at that time these men who were engaged 
in using the writings of others were properly called pirates, because they 
preyed upon the brains of other men. ^I remember that Charles Dickens, when 
he came to this country and saw the son of one of his publishers, said to him : 
" What a nice little boy you are, and your father is the greatest pirate on earth." 

I mince no words in dealing with these gentlemen who come here 
to overthrow the rights of the musical composer. Fifteen years ago 
this thing was made shameful, and it has been going on ever since. 
They would not be in court to-day if there had been such a thing as 
a mechanical reproducer of music ; but they come here now and ask 
you to give them a license to prey upon the works of those men who 
are an honor to their profession and an honor to America. 

We are just now forming in this country a school of music. We 
love music in this country. Our operas, our concerts, and our thea- 
ters are well attended. We have the musical taste, but we have not 
yet produced a school of music. I say it is most important that noth- 
ing should be done by this committee to keep from musical composers 
the encouragement which has been extended to and which has operated 
so well in the case of the literary man and the artist. 

The Chairman. I want to interrupt here to ask Mr. Cutter oiie 
question. Do you claim that Congress has the power or authority 
to prevent the making of a contract such as you have read from this 
book? 

Mr. Cutter. No, sir ; I only want you to understand that this bill 
should be so drafted that such a contract should not be legalized. 

The Chairman. Has Congress any power to declare it an illegal 
contract ? 

Mr. Cutter. I understand it has been so declared by the courts. 

The Chairman. Before you begin, Mr. Walker, let me state to you 
that it is now half past 2 o'clock. The committee will be in session 
until 5 o'clock, and then take a recess until half past 7. It will 
continue its session until the five hours which you gentlemen have 
requested is exhausted. You are to divide your time as you see fit. 
The committee will then adjourn until to-morrow morning, at 10 
o'clock, at which time it will hear Mr. Mauro for thirty minutes and 
Mr. Adams for thirty minutes. At the expiration of that time pub- 
lic hearings will be fmished. 

The Librarian. Mr. Chairman, I have a communication from Mr. 
Davis, who has applied for leave to be heard in behalf of certain 
inventors, in which he informs me that Judge Walker will express 
what he had intended to say in that behalf. 

The Chairman. Let his communication be made a part of the 
record. 

The communication referred to is as follows : 

West Obange, N. J., December 7, 190^, 

To tfie Senate and House Committees on Patents: 

During the interim between the last hearings and the present ones upon the 
copyright bill, I have devoted much time and personal funds in efforts. (1) to 
prepare a brief of ray oral arguments before your committee on June 8 last 
and furnish evidence substantiating the charges made by me at that time; 
(2) to ascertain the consensus of opinion regarding paragraph g, section 1 of 
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the proposed bill, of leading inventors whose rights will be mostly affected 
thereby; (3) to create such an organization or association of inventors as would 
entitle us, under the ruling of Mr. Putnam, to notice of and admission to 
future conferences (secret and public) in which our interests are discussed with 
legislative ends in view by salaried officials of the Government. 

Until late last night I had hoped to be able to appear before you to-day in 
person and ask you to again indulge me as a representative of numerous 
American inventors, but most unfortunately for me and for the cause I would 
plead, I am incapacitated for traveling as a result of a recent operation. In 
order to meet the contingency arising from this unforeseen circumstance, I am 
just sending the following telegram : , 

" West Orange, N. J., December 7, 1906. 

Register of Copyrights, Washington, D. C: 

Illness incapacitated me from appearing in person at the present hearing 
as the representative of numerous inventors whose interests are threatened 
by the proposed copyright bill. It would be agreeable if Mr. Albert H. 
Walker would be allowed time in which to plead our cause specially. Please 
ascertain if the Committees on Patents will grant this favor, and Mr. Walker 
will gratuitously and on this short notice serve a large class of inventors who 
look up to him- and Congress to save them in this emergency. Wire me results. 
** Mailing letter to Mr. Walker and appeal to committees later to-day. 

" G. HowLETT Davis." 

It was my intention in my further oral arguments, had Providence and your 
gracious and honorable committees permitted, to have presented and urged 
the following points: 

(1) That my failure to submit a brief of my former arguments, under the 
authority kindly extended by you, is due to the fact that Messrs. Walker, 
0*Connell, Cameron, and the other emii^ent speakers who spoke a^ter me 
practically made my brief. . The four contracts, copies of which are printed 
in the record of the former hearings, embody two of those referred to in my 
argument, and the record embodies such an expos6 of these contracts and other 
matters as to completely justify my charge that " collusive elements have been 
at work behind the drafting of the bill." 

(2) That all of the inventors with whom I have conversed concerning the 
bill look upon paragraph g, section 1 thereof as iniquitous, and that the 
great majority of them object to paying composers a royalty under any cir- 
cumstances or conditions because of the facts set out in my former arguments, 
and because of innumerable other reasons which can be advanced. 

(3) That my failure in organizing those inventors whom I represent into 
an association is due partly to lack of time and funds, but mostly to the 
sublime confidence which they have in the stability of our laws and in their 
Representatives in Congress. 

As an amendment to the bill I urge the cancellation of paragraph g, sec- 
tion 1, and of all other words, clauses, and paragraphs which include mechani- 
cal devices, and as a substitute therefor, preferably to appear at the end of the 
bill, the following: 

**Provlded, That the expression 'works' shall not, for the purposes of tbis 
act, be deemed to include perforated music rolls used for playing mechanical 
instruments, or records for the reproduction of sound waves or the matrices 
or other appliances by which such rolls or records respectively are made." 

The above is a literal redraft of a part of section 3 of the British musical 
copyright act, passed in August of this year, and which had been pending 
fifteen years. 

Are the English inventors any more worthy of protection than we who lead 
the inventors of all nations? 

Will you change conditions which have existed for one hundred and nine- 
teen years? 

Respectfully submitted. 

G. HowLETT Davis, Inventor 

West Orange, N. J., Decernber 7, 1906. 
Mr. Thobvald Solberg, 

Register of Copyrights, Washington, D. C. 

Dear Sib : In conformity with my telegram to you of to-day I inclose herewith 
for transmittal, a communication addressed to the Senate and House Committees 
on Patents. 
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I am mailing in your care a copy of the communication referred to, to Mr. 
Albert H. Walker, not knowing his address in Washington. I trust that you will 
be able to effect a prompt delivery of this letter also. 

Thanking you in advance for your action in these matters, and trusting that 
you may find it convenient to give me some information as to the progress of 
the hearings firom time to time, I remain, 

Respectfully, G. Howlett Davis. 

The Chairman. How much time do you desire, Mr. Walker? 
Mr. Walker. One hour. 

STATEMENT OF ALBERT H. WALEEB. 

Mr. Chairman and gentlemen of the committee: I appear before 
you to-day upon this bill, for the second time, in the same capacity 
m which I appeared before you in June. I appear before you as 
inventor, as author, as lawyer, and as the representative of many 
inventors and of a few manufacturers. Nearly all of those whom I 
represent I represent gratuitously, for they appealed to me as friend, 
philosopher, and guide, probably on account of my white hairs, to 

Slead their cause before this honorable committee ; and I am going to 
o it the best I can. There is only one party that is contributing to 
the expenses of my trip to Washington, and that is the Auto-Music 
Perforating Company of New York, which is pecuniarily interested 
in the automusic features of this bill. 

I have no private interests tp promote. Indeed, my own private 
interests would be much promoted by the passage of the bill exactly 
as it stands ; and its indefinite postponement would be detrimental to 
my own interests; but I favor its indefinite postponement, and I op- 
pose its passage. I do this as a jurist, as an author, and as a friend 
of constitutional law. 

My brethren on the other side do not monopolize devotion to 
ethics. I am fond of ethics myself. I am opposed to the passage of 
this bill on any one of three grounds, and each of those grounds, in 
my judgment, is fatal to the propriety of the bill. 

I will address myself to that part of the bill which undertakes to 
dominate mechanical musical instruments by the copyright laws of 
the United States. That is the part of the bill I am opposing to- 
day. I oppose that part of the bill on three grounds: First, on the 
ground that it is unconstitutional — plainly and undeniably uncon- 
stitutional; second, even if it were not unconstitutional it is fla- 
grantly unjust; and, third, even if it were not unconstitutional and 
flagrantly unjust it is opposed to public policy. My observations 
will consist in an attempt to enforce each of these propositions. 

When I appeared before the committee in June the committee 
very kindly listened to me for an hour, and the speech I then made 
was taken down with great accuracy and printed at pages 161 to 181, 
inclusive, of the arguments before the committee on the 6th, 7th, 8th, 
and 9th of June, 1906. The 'first five pages of that argument were 
devoted to the broad questions of common law and constitutional law 
which underlie this discussion. I do not intend to repeat that argu- 
ment or any portion of it ; but I recommend those gentlemen of the 
committee who desire to know what I think about the subjects there 
treated to read pages 161 to 165, inclusive, of the arguments made in 
June of this year. I propose to reenforce and strengthen that con- 
stitutional argument at present by reference to material which was 
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not then at my command. That material is a decision of the United 
States circuit court of appeals for the second circuit in the case of the 
White-Smith Music Publishing Company v. Apollo Company, now 
reported in the 147th volume of the Federal Reporter at page 226, 
which portion of that volume was published on November 29, 1906. 
The decision of the court is brief, and I ask permission to read it 
and then comment upon it, because, as I interpret it, and I have 
given a good deal of thought to it, it can not be justified at all ex- 
cept upon the ground that the court was convinced that Congress has 
no power to denominate mechanical musical instruments under the 
copyright law. After I have read the opinion I shall explain how 
I deduce that conclusion from it, and to me the conclusion is unavoid- 
able. This is the opinion and the whole of it : 

The questions raised in these cases are of vast importance and involve far- 
reaching results. They have been exhaustively discussed in the clear and for- 
cible briefs and arguments of counsel. We are of the opinion that the rights 
sought to be protected by these suits belong to the same class as those covered 
by the specific provisions of the copyright Ftntutes, and that the reasons which 
led to the passage of said statutes apply with great force to the protection of 
rights of copyright against such an appropriation of the fruits of an author's 
conception as results from the acts of defendant. But in view of the fact that 
the law of copyright is a creature of statute and is not declaratory of the com- 
mon law, and that it confers distinct and limited rights which did not exist 
at the common law, we are constrained to hold that it must be strictly construed 
and that we are not at liberty to extend its provisions either by resort to equi- 
table considerations or to a strained interpretation of the terms of the statute. 

We are therefore of the opinion that a perforated paper roll, such as is manu- 
factured by defendant, is not a copy of complainants' staff notation, for the fol- 
lowing reasons: It is not a copy in fact. It is not designed to be read or 
actually used in reading music, as the original staff notation is ; and the claim 
that it may be read, which is practically disproved by the great preponderance 
of evidence, even if true would establish merely a theory or possibility of use, 
as distinguished from an actual use. The argument that, because the roll is 
a notation or record of the music, it is therefore a copy, would apply to the disk 
of the phonograph or the barrel of the organ, which, it must be admitted, are 
not copies of the sheet music. The perforations in the rolls are not a varied 
form of symbols substituted for the symbols used by the author. They are 
mere adjuncts of a valve mechanism in a machine. In fact, the machine or 
.musical playing device is the thing which appropriates the author's property 
and publishes it by producing the musical sounds, thus conveying the author's 
conception to the public. 

I have not in my possession the particular sheet of perforated 
music that was involved in the Apollo case, but I have in my posses- 
sion one which is not distinguishable therefrom, except by putting 
measuring instruments upon it; and if some one of you will hold 
one end of it I will manipulate the other end and indicate to the 
committee what one of these perforated music rolls is like. 

The circuit court of appeals for the second circuit determined that 
that was not a copy of the staff notation of a piece of music. In 
determining that it was not a copy the court logically and neces- 
sarily had to determine that this piece of paper is not a writing, 
because it lacks no other element of being a copy of the staff nota- 
tion except not being a writing. When used as it is intended to be 
used it plays the same tune that would be played by a pianist and 
the same tune that was intended to be played from the original staff 
notation. So that when you are analyzing the characteristics of the 
word " writing " and the characteristics of the word " copy " you 
will conclude that this perforated sheet of paper stops short of be- 
ing a copy of the original staff notation because it is not a writing, 
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and for no other reason. If the court had been able to find that 
this was a writing they would necessarily have found it was a copy. 
In finding that it was not a copy they really found that it was not 
a writing, and it was because they thus found it was not a writing 
that they decided the case as they did. In finding that it was not 
a writing they found that the Congress of the United States has ho 
constitutional power to denominate this kind of a valve, instrument 
under the copyright laws of the United States. 

The Chairman. Do you use the word "writing" in the strict 
sense? 

Mr. Walker. No; I do not at present. I atn now inquiring what 
signification the circuit court of appefals for the second district must 
have given to the word " writing in promulgating this decision. 

Mr. BoNYJs^GE. In that opinion the court declared that it would 
give a strict construction to the statute and that they could not give 
it a liberal construction. They were therefore considering the stat- 
ute and not the constitutional power of Congress to enact it, were they 
not? 

Mr. Walker. That was the next point I was about to mention, be- 
cause it was a point I consider significant. In this case, literally, the 
circuit court of appeals speaks of the statute; but constructively, 
when you interpret the decision as the- result of careful analysis, you 
should read, wherever they use the word " statute," the words " Con- 
stitution and statute." Why so? The Constitution is itself statutory 
law. The only difference is that the Constitution deals with general- 
ities and the statute with details, and in general the origin of the 
Constitution is in the people represented in a constitutional conven- 
tion, whereas the origin oi the statute is in the people represented in 
Congress. But in the nature of the case constitutions and statutes 
are alike in that they are written edicts representing the will of the 
people. These edicts have the same relation as each other to the 
common law, which is based upon immemorial usage. 

Mr. BuRKAN. May I ask you a question based on this decision ? 

Mr. Walker. Yes. 

Mr. BuRKAN. Why did the court say in this very opinion, " We 
are of the opinion that the rights sought to be protected by these suits 
belong to the same class as those covered by the specific provisions 
of the copyright statutes, and that the reasons which led to the pas- 
sage of said statutes apply with great force to the protection of 
rights of copyright against such an appropriation of the fruits of 
an author's conception as result from the acts of the defendant?" 

Mr. Walker. I hold that when the court here speaks of the statute 
they logically mean " Constitution or statute," although they do not 
use those words. That is a very important point, and I thank the 
gentleman from Colorado for questioning me upon that point. This 
IS the language of the court : 

But in view of the fact that the law /)f copyright is a creature of statute, and 
is not declaratory of the common law, and that it confers distinct and limited 
rights which did not exist at the common law, we are constrained to hold that 
it must be strictly construed and that we are not at liberty to extend its provi- 
sions, either by resort to equitable considerations or to a strained interpretation 
of the terms of the statute. 

But the law of copyright is not the creature of statute, strictly 
speaking. It is the creature of Constitution and statute. If there 
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was no Constitution no statute could be enacted to lay the foun- 
dation for any law of copyright. So that if Judge Lacombe, or 
any other learned jurist, tells me that the law of copyright is 
based upon statute, independently of the Constitution, I call his 
attention to the fact that he has misspoken himself, because no 
lawyer would venture, on second thought, to affirm any such propo- 
sition. So you should read this decision as follows: In view of 
the fact that the law of copyright is a creation of written law, 
that is to say, an aggregation of Constitution and statute, and is not 
declaratory of the common law, and that it confers distinct and lim- 
ited rights which did not exist at common law, we are constrained 
to hold that it must be strictly construed, and that we are not at lib- 
erty to extend its provisions, either by resort to equitable considera- 
tions or to a strained interpretation of the terms of the Constitution 
and statute. 

The moment you permit me to insert the words " Constitution or " 
before the word " statute " my case is made out. You can not de- 
cline to permit, me to do that, because it is as certain as anything can 
be that when the court speak of the "statute " they mean to speak of 
positive law, including " the Constitution and statute," for otherwise 
they would be affirming the proposition that Congress could enact a 
statute on the^ subject of copyright, without any constitutional au- 
thority so to do. 

This concludes what I have to say upon that subject, except upon 
the topic broached by Mr. Burkan, and which he sought to insert 
into my speech in order to break, if possible, the force of such re- 
marks as I might make. Now, what is the language which pleases 
my brother so much ? It is, " We are of the opinion that the rights 
sought to be protected by these suits belong to the same class as 
those covered by the specific provisions of the copyright statute, and 
that the reasons which led to the passage of said statutes apply with 
^reat force to the protection of right of copyright against such an 
appropriation of the fruits of an author's conception as results from 
the acts of defendant." 

Now, that language is obiter, and it got there because these judges, 
in the absence of a thorough argument of the case,- took the same 
superficial view of the inherent rights of an author, which nearly 
everybody takes when he first gives his attention to the subject. 
Nearly everybody takes the same superficial view that my friend Mr. 
Sousa holds, namely, that the right which an author has in his in- 
tellectual productions is something sacred, and far above the provi- 
sions of all constitutions and statutes, and that any constitution or 
any statute which derogates from that right—nay, more, any consti- 
tution or statute that does not enforce that right — is a violation of his 
inherent property right. 

That is all wrong. There is no foundation whatever for that 
theory. The whole copyright theory is based not upon the notion 
of inherent property right at all, but' is based upon a convention of 
civilization. Civilization had to go far before that convention arose, 
and it never was known until long after the time of Shakespeare. 
It never was thought of in respect to the dominion of an inventor 
over his invention or the inherent ownership of an author in his 
writing. The common law never dreamed ox such a thing until it 
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was brought out in the case of Millar v. Taylor in the reign of 
George III, and there it was brought up, not as a practical question, 
but as a speculative question as- to whether or, not there had been, 
anciently, such a right. Now, anciently, nobody had enjoyed such a 
right. It was a purely speculative proposition as to whether, prior 
to the reign of Anne, there had been such a right. Why not hunt 
back and inquire whether anybody ever asserted such a right or en- 
joyed such a right? If you do that, you will find the negative to 
your inquiry. As I said in June, in the time of Shakespeare no 
human being ever dreamed of any exclusive right to copy any literary 
work. William Shakespeare never dreamed of any law of copy- 
right* Anybody could copy, print, and publish one of Shakespeare's 
plays as well as William could ; and many of his plays were copied, 
printed, and published during his lifetime without his consent being 
had or thought necessary. All such a publisher had to do was to get 
the permision of the Crown to publish a Shakespeare play, and that 
permission was granted or refused according to whether the Crown 
thought it would harm the British people to read that play. It had 
no i-elevancy whatever to the authorship of the play. 

Mr. BowKER. Do you remember an earlier case ? There was a cele- 
brated copyright case growing out of the stealing of a copy of a 
manuscript, as far back as the time of St. Columba. It was brought 
under the common law, and there was an elaborate argument. The 
court decided in a very old-fashioned way that the call must follow 
the cow, and the right of copyright was sustained by the court as 
early as that case. 

Mr. Walker. That case dealt with the ownership of the manu- 
script. When Milton sold Paradise Lost, what he sold was the 
manuscript, and the reason the man paid him the money for the 
manuscript was because he could not get it in any other way. The 
moment he published Paradise Lost there was nothing to hinder 
other publishers from multiplying copies as much as they pleased. 

Mr. SousA. Do you remember that there was a time when slaves 
were sold in this country? 

Mr. Walker. There were slaves sold ; but slavery was afterwards 
abolished by a constitutional amendment. You can not justify this 
bill until you get a constitutional amendment made to furnish a 
foundation therefor. 

These are the grounds, in brief, upon which I claim that the pro- 
posed legislation is unconstitutional. 

Mr. BoNYNGE. How do you justify the granting of the right, un- 
der the copyright law, to reproduce a play? 

Mr. Walker. I do not justify it. 

Mr. BoNYNGE. You think jt is unconstitutional? 

Mr. Walker. Certainly; plainly so, "V^Tien Congress attempts to 
grant a monopoly, under the copyright law, to the performance of 
a play on the stage it is transcending its powers as plainly as possible. 

Mr. Johnson. Have the courts so held ? 

Mr. Walker. It is a significant thing that although that play- 
right statute has been upon the statute books in one form or another 
for fifty years no court has ever sustained it, and in my judgment, 
submitted with all deference, no court ever will sustain it. It will 
be upset just as soon as it is presented in a case where it must be 
decided. 
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Mr. BonyKge. In principle the granting of a copyright to these 
mechanical instruments is the same as the granting of a monopoly for 
the reproduction of a play. 

Mr. Walker. Undoubtedly, and if that playwright statute is con- 
stitutional, this clause g would be constitutional. 

Now, if any member of the committee has any question to ask on 
the subject of the constitutionality of the bill I will be glad to 
answer it, if I am able. , 

Mr. Chaney. How do you justify the granting of a copyright on 
a sculpture? 

Mr. Walker. On the ground that a sculpture is a kind of writing, 
known anciently as pictuX'e writing. The Constitution is broad 
enough to cover the two kinds of writing known to man, and the 
earliest kind was picture writing. Later than that came symbolic 
writing. Sculpture is picture writing, whereas the written English 
language is symbolic writing. 

Mr. Chaney. Let me ask this further question : Is the term 
" writing " confined and limited in its meaning by the meaning at 
the time of the adoption of the Constitution? 

Mr. Walker. J think it can be fairly considered in the light of 
what it was understood to mean at the time of the adoption of the 
Constitution ; but I believe that when we are inquiring for the mean- 
ing of a word that is in the Constitution we are not confi^ned to the 
meaning at that exact date, but we should take a view of the gen- 
eral force of language during that period of the world's history, 
which in this case is substantially the same as the view taken now. . 

Mr. Chaney. I mean to ask whether, in the light of subsequent 
civilization, the word " writings " should have any other meaning 
than it had at the time of the adoption of the Constitution ? 

Mr. Walker. If it has you have no right to adopt it. The Con- 
stitution, as Justice Bradley said, is not a nose of wax, which you can 
bend around in any direction you please. 

Mr. Chaney. But in the light of our higher intelligence at this 
time we can conceive of a meaning which it plainly possesses, al- 
though it did not have it at that time. 

Mr. SousA. In Johnston's History of the Library of Congress it 
says that the directors of the library company of Philadelphia ten- 
dered to the President and Congress, after the letters were removed 
to that city in 1748, " the use of the books and their library in as full 
and ample a manner as if they were members of the company ; " and 
President Washington, through his secretary, Tobias Lear, returned 
thanks for the attention. The dictionaries in this library were John- 
son's, Bailey's, Ash's, and Phillips's; and it is fair to assume that 
these were used by the Federal convention in framing the Consti- 
tution of the United States. Ash defines " exclusive " as " having the 
power of excluding, debarring, excepting." Johnson defines ex- 
clusive " as " having the power of excluding, denying admission, de- 
barring from participation." Ash defines " writing " as " playing 
the author." Johnson defines " writing " (from writ) as " a com- 
posure, a book, for example." 

Those were the dictionaries in use during the discussion of the 
Federal Constitution, and that was the meaning the word " writing " 
had at that time. 
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Mr. Walker. Johnson defines " writing " correctly. The other 
dictionarie's you speak of are books with which I am not acquainted. 

Mr. Sousa! I got the definition out of Johnson's Dictionary. . 

Mr. Currier. When you were exhibiting this perforated roll, I 
noticed that you made the remark that it was not a copy of a writing. 
Is it a reproduction? 

Mr. Walker. No ; it is not a reproduction in any way at all, because 
it can not be read. Some gentlemen have stated that it can be read, 
but that is an absurdity. In order to read this perforated' roll 
as a writing, you must, with your eyes, determine within an eighth of 
an inch how far the holes .are from the edges of the paper, and the 
significance of these holes with respect to what notes they will play 
is dependent entirely upon their distance from the edges oi the paper. 
The holes are often within an eighth of an inch of each other, and no 
human being can read that roll and determine what notes appear 
there, unless he can infallibly measure with his eye those slightly 
varying distances. 

Mr. Currier. Is it a reproduction of his idea ? 

Mr. Walker. No ; it is not. His idea is never reproduced until it 
is put into the machine, and the machine constituted the reproducing 
instrumentality. This is what the court found it to be after an ex- 
haustive examination of conflicting expert testimony. The court 
held that : " The perforations in the rolls are not a varied form of 
symbol substituted for the symbols used by the author. They are 
mere adjuncts of a valve mechanism in a machine." If they were 
a varied form of symbols substituted for the symbols used by the 
author, it would be a copy of that author's work beyond any doubt, 
and would be a reproduction ; but the court finds, as a matter of fact, 
that they are not a varied form of symbols, but are mere adjuncts 
to a valve mechanism in a machine. In fact, the court says that 
it is the machine itself by which is conveyed the author's conception 
to the public. ^Vhen they speak of the author's property they do 
not mean any property under the Constitution and statutes of the 
United States, because they found that he has no such property; 
but they use that language harmoniously, with the view of his in- 
herent property right in intellectual production, and I submit they 
use it inaccurately, because after finding that there is no such prop- 
erty they proceed to speak of the author's property, whereas they 
should have spoken of his meritorious right, not secured either by the 
common law or by the Constitution or by statute. 

You must realize, gentlemen, that the circuit court of appeals for 
the second circuit is composed of very busy men, and they allowed 
only an hour and a half to a side for the argument of this great case, 
which depended upon numerous facts not before the committee at all. 
These important questions were not adequately presented to the 
court. Why? The attorney for the Apollo Company in this case 
was my friend, Mr. Burton, and the attorney |or tlie plaintiflF was 
Mr. Charles E. Hughes, now governor-elect of New York. I enter- 
tained the views which you gentlemen have gathered from what you 
have heard me say here, and I desired to appear and present those 
views to the court, but Mr. Burton firmly refused to give me any of 
his hour and a half in which to say anything to the court and inas- 
much as I did not represent any party to the litigation I was not tech- 
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nically entitled to be heard. But I said to the court that my client 
had a hundred times as much interest in the case as the nominal 
defendant; that the public had a million times as much interest in it 
as the nominal defendant, and that I had some ideas about the matter 
which I would like to be permitted to state. Judge Lacombe said: 
"Mr. Burton can give you as much of his time as he pleases," but 
Mr. Burton would not give me a minute. Therefore I had to beg the 
court for time and they gave me only ten minutes, and during those 
ten minutes I was interrupted with several questions which I thought 
were not extraordinary in point of intelligence. The result was that 
the court had the benefit of no argument .upon the constitutional 
questions involved, except such as I was able to hurl at them in ten 
minutes, when gentlemen were firiAg questions at me. Therefore I 
think their work is Qot characterized by the accuracy of statement 
which would have been expected if I or some other gentleman had 
been permitted to adequately explain my views to their honors. 

Now, gentlemen, I am going to establish my second proposition, 
namely, that this legislation, if enacted and if constitutional, would 
be unjust as between individuals; and in order to do that it is neces- 
sary to connect my remarks with the speech I made in June, and 
particularly with a request that was made of me during that argu- 
ment by Senator Kittredge, the chairman on the part of the Senate. 

What I have to say now is not confined to what is denominated the 
Aeolian scheme, because even independent of the ^olian scheme this 
legislation would be unjust. At the argument in June I submitted 
to the committee, according to the light I then had, what I called the 
Aeloian scheme, of which other gentlemen have spoken in harsh 
language, but I, being a person of mild character, use softened 
speech when I have occasion to criticise persons whose conduct does 
not altogether square with my opinions of propriety. I must read a 
little of what I said then, in order to connect with the dialogue be- 
tween Senator Kittredge and myself. I then said: 

The JEoUan Company made contracts with nearly aH of the members of the 
Musical Publishers* Association. Each of those contracts provided as follows : 
That the particular member of the Music Publishers' Association granted to the 
Aeolian Company the exclusive right to make perforated sheets of paper, to 
play the tunes represented bj^ all of the music published by that particular 
publisher, and that contract also provided that the ^olian Company should 
never pay any money for that exclusive right until the JEolian Company suc- 
ceeded in getting some court to decide that the copyright laws covered the 
perforated paper roll. That contract also provided that the JEolian Company 
should pay all the expenses of some test suit made for the purpose of testing 
that question. 

In pursuance of that contract, the MoUru Company caused the White-Smitii 
Music Publishing Company to bring a suit against the Apollo Company in the 
southern district of New York upon a couple of little negro melodies, one of 
which was entitled " Little Cotton Dolly " and the other of which was en 
titled " The Kentucky Babe Schottische." I fancy that the copyright on both 
those negro melodies was not worth as much as $1.50 and that certainly $3 
would cover the value of both of them, but they answered the purpose of a 
test case. 

The iEolian Company poured out money like water in that litigation and 
endeavored to secure from the United States courts a reversal of the decision 
of Judge Colt, which had been made many years before. In the course of that 
litigation I was retained by the Auto-Music Perforating Company, which was 
not a party to this litigation, but which had an interest a hundred times greater 
than that of the nominal defendant. In pursuance of that retainer I presented 
a petition to Judge Hazel, before whom the case was heard, and in that peti- 
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tion I asked that my client be made a defendant. And I set forth in that 
petition the whole iEolian scheme in full with all the clearness of statement 
of which I was capable, and it was sworn to by my client. When that state- 
ment was filed before the judge, a printed copy was served upon the attorney 
for the JEolian Company, Mr. Charles E. Hughes, one of the ablest men in 
the United States, who has distinguished himself in the recent insurance investi- 
gation in New York. Anything that he does not think of is not likely to be 
worth thinking of, and when he put in, as he did, an elaborate brief in reply 
to my petition he did not controvert one solitary word of the statement of 
evidence set forth in the petition about the inherent character of the iKolian 
scheme, which he would have done if he could have done so. 

The Chairman. What was his reply — raising questions of law? 

Mr. Walker. I do not think his reply amounted to a row of pins. 

The Chairman. Is that a matter of printed record? 

Mr. Walker. His reply? 1 have a copy of his brief in my office in New 
York. 

The Chairman. Will you send that to the committee? 

Mr. Walker. I will ; yes. 

Senator Clapp. And your petition? 

Mr. Walker. Yes. 

That, Mr. Chairman, was a promise on my part to furnish the 
committee with that material, and I will now read briefly, because 
they are short, those portion^ of the petition which set forth the 
^olian scheme, as it was sworn to by my client at that time. The 
petition was presented to Mr. Hughes several days before the argu- 
ment of the case and several days before he filed his reply thereto. 

The following statements were in that petition: 

Fourth. The -^Eolian Company, of Meriden, Conn., is a large and wealthy 
corporation, which is engaged in making and selling automatic musical instru- 
ments and in making and selling perforated strips of paper for use in those 
instruments. 

Fifth. There is an association of publishers of sheet music, which association 
includes nearly all the principal music publishers in the United States, and the 
members of which association copyright and publish most of the sheet music 
which is copyrighted and published from time to time in this country. 

Sixth. The ^olian Company has a contract with each member of said asso- 
ciation of music publishers, which contract substantially provides that the 
MoUan Company shall have the exclusive right to make and sell perforated 
sheets of paper, to be used in automatic musical instruments, for producing the 
music represented by any or all of the copyrighted sheet music published by 
that publisher; provided the .^3olian Company can and does cause a decree to 
be obtained in some Federal court declaring such a perforated sheet to be an 
infringement of sucft a copyright; or, failing to obtafn such a decree, provided 
the ^olian Company shall succeed in inducing Congress to enact such a statute 
to subject such perforated sheets to the dominion of such copyrights ; but 
which contract also provides that the iEolian Company shall not be obliged 
to make or sell any perforated sheet of paper to be used in producing the 
music represented by any particular copyrighted sheet music, or pay any roy- 
alty thereon, unless it elects to thus make and sell such particular perforated 
sheet. 

Seventh. This action was actually begun, and has been really prosecuted, by 
the JEolian Company in the name of the White-Smith Music Publishing Com- 
pany, but at the expense of the ^olian Company, for the purpose of obtaining 
such a judicial decree as is contemplated by each of said contracts. 

Eighth. If this case is decided in favor of the complainant, all of those con- 
tracts will be thereby put into operation, and will operate to give the Aeolian 
Company the exclusive right to make and sell perforated sheets for use in 
automatic musical instruments to perform most of the music which the owner 
of such an instrument would desire to have performed thereby. That monopoly 
of the right to make and sell most of the perforated sheets which the public 
would wish to buy would practically result in conferring upon the Aeolian Com- 
pany a monopoly to make and sell all of the perforated sheets which the public 
would wish to buy, and also a practical monopoly of making and selling all 
automatic musical instruments operated by perforated sheets of paper, because 
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no prospective purchaser of an automatic musical instrument would buy one 
which could be used by him in playing only a comparatively few tunes when he 
could purchase one from the Aeolian Company, even at a higher price, for 
playing all the tunes which he would desire to have played, and because the 
Aeolian Company could present this dilemma to every prospective purchaser of 
an automatic musical instrument by simply declining to sell any perforated 
sheets for use in any instrument not made and sold by that company. 

That was the ^olian scheme as I set it forth in the petition. It 
was sworn to by my client on information and belief. This was the 
affidavit upon which my client founded his request to be permitted to 
prove these statements by regularly taken depositions. 

I have here the brief of Mr. Hughes filed in reply to that petition, 
and I am going to read to the committee all that this brief contains 
upon the questions of fact set forth in those portions of the petition 
which I have read : 

The petition contains numerous allegations as to the Aeolian Company. They 
are not supported by any evidence ; they are made wholly upon information and 
belief. (Petition, p. 8.) The petitioner says its information was "carefully 
acquired " and that its belief is founded " upon convincing evidence." But the 
petitioner makes itself the sole judge of what is ** convincing " and seeks to 
affect the judicial mind by assertions upon which it can not act judicially, save 
for the purpose of excluding them from consideration. When an attempt was 
made, as appears from this record, to prove assertions of this sort it resulted in 
a fiasco. 

That is a plea which amounts to saying that the statement may be 
perfectly correct, but I had not proved it in regularly taken de- 
positions. 

The Chairman. What did the court say in denving vour applica- 
tion? 

Mr. Walker. It did not comment upon the petition at all. 

The Chairman. I mean what the court said on the question of per- 
mitting your client to be permitted to come into the suit. 

Mr. Walker. It did not make the slightest observation. It wrote 
on the back of the application " denied; " but at the same time it 
decided the case in favor of my views. 

Mr. BuRKAN. You filed a brief in that case. 

Mr. TiNDALE. When you were reading just now I noticed the 
statement that ^olian agreement was that they would try to ob- 
tain legislation from Congress. 

Mr. \Valker. I am coming to that. That is my next point. I 
have read to the committee all that Mr. Hughes said upon that sub- 
ject. I now wish to analyze what he says, because it is logically 
divisible into two parts. 

The first part of that paragraph contains three or four sentences 
which amount simplj^ to saying that the petitioner has not proved his 
statements, and that part, of the paragraph does not contain any state- 
ment or any intimation that the petitioner's statements are not true. 
It simply says that they have not been proved except by affidavit. 

The last sentence is this: " When an attempt was made, as appears 
from this record, to prove assertions of this sort, it resulted in a 
fiasco." 

I did not make that attempt, and Mr. Burton did not make that 
attempt with any such view as that. In point of fact, what Mr. 
Hughes refers to as Mr. Burton's attempt to prove the .iColian scheme 
related to some evidence in the record to the effect that somebodv on 
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his side of the litigation had written letters to five or six music pub- 
lishers and asked them whether or not they were parties to Ihe 
a55olian contracts, and one-half of them wrote back that they w^ere 
and one-half that they were not. That is as far as Mr. Burkan 
pressed the question as to how far the uEolian contract had been 
•' agreed to by music publishers. 

Here is the -.Eolian contract itself. I wish to say to my learned 
brother on the other side that at the time I prepared this petition I 
had never seen the ^^olian contract. The ^iEolian contracts were 
kept among the secret archives of the company and of the pub- 
lishers, and a copy of it had not leaked out, although information 
as to essential parts of it had leaked out. In preparing that petition 
I had to go on what had leaked out. More than a year afterwards, 
I, for the first time, saw the ^olian contract. When I came to 
analyze that contract I found out how fully it squared or did not 
square with the account I had given of it in the petition filed more 
than a year before. I find that it squares literally with every ele- 
ment 01 that account, except one. The account I gave a year .before 
included numerous particulars, and one of those particulars was 
that the ^^olian Company had agreed, in* default of success in the 
courts, to attempt to secure legislation from Congress having the 
same operation. When you come to look at the -^olian contract 
you do not find that provision in form, but you do find it in sub- 
stance, and I will tell you where. 

You do find it in substance. The gentleman who addressed the 
committee to-day stated that the ^olian contract was made to 
depend upon the White-Smith suit, and that if the White-Smith 
suit 'failed the ^olian contract failed with it. But he is wrong 
about that. The iEolian contract goes into operation if the ^olian 
Company ever succeeds in getting a favorable decision from a court 
of last resort, and if they rail once they can try a second time, and 
so on indefinitely. If they ever do succeed in getting such a decision 
as will subject these perforated sheets to the copyright law, then 
the contract goes into effect. The ^olian contract provides that it 
shall go into effect whenever the ^olian Company wins a suit 
in the Supreme Court, and the only way they can adopt to win a 
suit in that court is to get Congress to enact a statute that will 
compel the courts to decide in their favor. So that if # the ^olian 
Company loses this litigation in the Supreme Court a year hence, 
that will not end the ^^^olian contract at all. They can then rise 
up with another suit, based upon this new statute enacted by Con- 
gress, and then they will win, and then the contract goes into force. 

Mr. TiNDALE. That is a different statement from the one made 
previously to the effect that the ^^olian Company had agreed to 
make an attempt to get legislation. This is entirely different, and I 
am glad to get the matter straightened out. 

Mr. Walker. There is no mystery about it at all. I made my 
statement on the best information then obtainable, before the JEolian 
contract leaked out. Now I am proving to you that although the 
^olian contract did not in terms use the word " Congress " and did 
not in terms set forth that scheme, yet it sets it forth in substance; 
so that now, if any gentleman will take an hour to compare the 
^olian contract with my account of that contract as set forth in 
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this petition he will find my acooun^t literally correct in every point 
except one. 

Mr. BoNYNGE. Will you kindly read the cla^use of the ^olian con- 
tract to which you refer. 

Mr. Walker. I will, indeed. I marked that yesterday, as I thought 
somebody would ask me >to read that clause. " This JEolian contract 
is in two parts, one avowedly referring to the other. Then there is a 
letter connected with the contract which is to be taken into account. 
There is a good deal of verbiage in it, and it would take a good while 
to read the whole of it, but I have carefully marked the part which 
will apply to your question. It is as follows : 

Now, therefore, the publisher, for and in consideration of the premises and 
the sum of one dollar, lawful money of the United States, to him by the JEolian 
Company An hand paid, receipt whereof is hereby acknowledged, does hereby 
covenant and agree that no charge shall be- exacted from or be due from the 
iEolian Company for the manufacture or sale by it, or any of its customers, of 
any perforated music sheets of either of the kinds aforesaid, for playing any 
of the copyrighted musical compositions which are owned or controlled, or whicii 
shall hereafter be owned or controlled in whole or in part by the publisher, 
until a decision of the court of last resort in a suit which is to be instituted 
against some manufacturer ^r user, other than the JEolian Company, of such 
perforated music sheets for' the purpose of testing the applicability of the 
United States copyright laws to such perforated music sheets, and not then 
unless such decision shall uphold the applicability of the United States copy- 
right laws to perforated music sheets of the kinds aforesaid. 

Mr. BoNYNQE. That refers to the then existing laws. 

Mr. Walker. Not, in my judgment, to those laws only. 

Mr. BoNYXGE. Do you, as a lawyer, say that refers to statutes that 
might come into existence after the signing of that contract? 

Mr. Walkek. Certainly. 

Mr. Bonynge. Is that your legal opinion as to the construction 
of a contract made, based upon statutes then in existence — that it 
applied to statutes that may be subsequently passed? 

Mr. Walker. If it had been confined to statutes then in existence 
it should have said. so. It says "Copyright laws of the United 
States," and that language is broad enough to cover laws that are in 
existence at the time the suit is brought as well as laws in existence 
at the time the contract is signed. 

Mr. Chaney. Usually we, as lawyers, confine the meaning of a 
contract to the laws in existence at the time of the execution of the 
contract. 

Mr. Walker. I do not know that that is the universal rule. It 
depends upon the contract. If the language of the contract plainly 
contemplates the laws that are in existence at the time of the execu- 
tion only, then of course we give it that signification, but when you ' 
are construing the contract you must look at the relations of the 
parties and the purposes they have in view. The purpose both 
parties had in view could be subserved just as well by a new law as 
by the old one. 

Mr. Bonynge. This refers to " a suit." If " a suit " has been 
started, upon the determination of that suit, which was the suit 
evidently contemplated by this contract, does not the contract termi- 
nate? 

Mr. Walker. I do not think so, because the contract referred to 
" a suit " in the future and not to any particular suit. 
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Mr. BoNYNGE. It refers to " a suit " and not to " suits." 

Mr. McGavin. Suppose this bill is passed and. the law is made 
perfectly plain. Do you mean to say it would be necessary to have 
a decision of the Supreme Court of the United States on that lan- 
guage? 

Mr. Walker. Certainly; because then whoever objected to that 
law would question its validity in point of constitutionality and go 
to the Supreme Court on that point. You can make the law as 
plain as you please, but somebody will question it on that ground. 

Mr. SousA. You state that this contract is unconstitutional, and 
that under any law passed it would be unconstitutional, do you not? 

Mr. Walker. I say that any law to subject these perforated sheets 
to the copyright laws would be unconstitutional. 

Mr. SousA. That is your view of it? 

Mr. Walker. Certainly. 

Mr. SousA. And, of course, the right one. 

JVIr. Walker. The contracts are not of the slightest value, fniless 
they succeed in securing a favoi*able decision either on the basis of 
the present legislation or some future legislation. 

Mr. SousA. Then these ^Eolian contracts are not worth anything? 

Mr. Walker. Sometimes unconstitutional things are pecuniarily 
valuable. 

Mr. BuRKAN. Do you, as a lawyer, contend that if this legislation is 
passed this contract would be valid? It was contemplated in 1902 
that the enforcibility of the contract should depend upon a suit. If 
they fail in that suit, and Congress should pass this law, do jow mean 
to contend that this contract would be valid ? 

Mr. Walker. Valid if the new law is valid. 

Mr. Bi.'RKAN. Read your contract. 

Mr. Walker. You gentlemen have asked for my opinion and I 
giye it to you. 

Mr. Legare. Go on with your argument. 

Mr. Walker. A member of the committee has said to me in an 
undertone, " Go on with your argument." I am desirous of doing 
that, and I think more light will De thrown upon the subject, if my 
opponents will let me speak, rather than continuallv interrupt me. 

Now, that JEolian scheme was set forth with perfect fairness in the 
petition that was filed. The petition was replied to by Mr. Hughes, 
one of the ablest men in the United States, now elected governor of 
New York, after full deliberation, and presumably he made the best 
reply he could make. The only reply he attempted to make was that 
Mr. Walker had not proved this by depositions, but only by affidavits. 

The Chairman. The statement made by Governor Hughes was that 
the final hearing had closed December 8 and your application was 
made in the latter part of December, asking to have the case reopened 
and a hearing upon the facts in a case already closed. Is that right? 

Mr. Walker. I do not think it is quite right. Mr. Hughes took 
the ground that however true my facts might be about the JEolian 
scheme, it was too late to get them into the case. I did not deny that 
it was rather late to ^et into the case, but I was doing the best I 
could, and I set forth in a sworn paper in court a certain statement 
of facts. Mr. Hughes took the statement to make a reply to it and 
his reply was, first, " You are too late," and second, " You have not 
proved your statement of facts." 
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Mr. Chaney, I think he would not be expected to examine facts 
if it was too late to present them. 

Mr. Walker. He would not take the risk of being sure it was too 
late to present them, because it is not at all unprecedented that an 
opportunity to prove such facts as were presented in my petition has 
been granted, and it would probably have been granted in this case if 
the judge had not decided according to my view without granting it. 

Mr. Campbell. The court would have granted you an opportunity 
to be heard. 

Mr. Walker. It was not yet up to Mr. Hughes to disprove my state- 
ments of fact, but it was up to him to deny them if they had not been 
true. 

Silence constitutes evidence in some cases in law. Where one 
states a fact against a particular party and the statements are repeat- 
edly made known to that party and that party remains silent when it 
would be to his interest, ii he could, to deny the statements, his silence 
constitutes evidence to men's minds that the statements which he does 
not dispute are true. 

I have here a sheet taken from the Musical Age, one of the most 
reputable and extensively circulating musical papers in this country, 
of the date of December 1, 1906. There is an elaborate article on 
section g in that newspaper. This paper says that the iEolian Com- 
pany has in its possession contracts with practically everv publisher 
of prominence in the United States, covering a term of thirty-five 
years, by which this company obtained full and absolute use of all 
musical compositions as soon as litigation or legislation secured to 
it the absolute control of the copyrights. The possession of these 
contracts will enable the ^olian Company to stifle all competition. 

Mr. Campbell. Do you now contend that this contract provides 
for legislation? 

Mr. Walker. It provides for legislation in this sense, that it au- 
thorizes the ^olian Company to secure legislation, and on the 
strength of that legislation to secure a favorable decision by the 
Supreme Court and then put the contract into force. I believe, as 
firmly as I believe that we are assembled here this afternoon dis- 
cussing this problem, that that was an understood part of the ^^olian 
scheme, although not expressed in words in the -SJolian contract. 
So far as I am able to understand contracts, and I have been getting 
my living by legal labor for a good many years, I do affirm that that 
contract does enable the ^olian Company to carry out that very 
scheme, to secure legislation and then secure a favorable court de- 
cision on the basis of that legislation, and then to put the contract 
.into force. If you disagree with me about that, you do;' but that is 
my opinion, and it is based upon considerable professional labor 
and upon the best information I can get. 

My next proposition is not connected with the -^olian scheme. 
Independently of that I am now going to lay down the proposition 
that this legislation would be unjust, and this is the foundation of 
my propositon : The business of inventing, making, and selling auto- 
matic music players began on a commercial scale about 1896, and it 
has gone on increasing from that time to this, about ten years; and 
during that time the sales of sheet music have far more than doubled. 
The sales of sheet music have increased much faster than the popula- 
tion has increased, and much faster than musical education has in- 
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creased, and much faster than any element of civilization with which 
you can compare those sales has increased. And that excessive in- 
crease of sales has been caused by the introduction of automatic 
instruments, so that John Philip Sousa occupies this position : Whereas 
prior to 1895 he received royalties on his sheet music without any 
competition whatever,' and without any infringement of his sacred 
right by any automatic music instrument manufacturer. Since that 
time his royalties halve more than doubled, or, at least, th§ royalties 
of composers generally have more than doubled, and as the result of 
that doubling of royalties he is receiving much more money for his 
compositions than he would have received if the automatic players 
had never been introduced into the art at all. 

It is therefore perfectly demonstrable that the introduction of 
automatic music players has not deprived any composer of anything 
he had before their introduction. Further than that, the introduc- 
tion of these automatic instruments has not deprived the composer 
of anything he would have had if they had not been introduced. 
And, further than that, the introduction of automatic musical instru- 
ments has much increased the composer's revenues from the sales of 
sheet music. Why so? Because the composers' tunes have been ad- 
vertised far more extensively by the automatic music instruments 
than they could have been advertised in any other way, and those 
instruments have drawn to the sheet music an enormously increased 
demand. Thus, somebody goes along the street and hears one of 
Sousa 's tunes played in a talking machine or in an automatically 
operated piano. That individual has a piano at home, but no talking 
machine and no pianola, and that lady or girl or young man who 
fancies that tune, having heard it, goes into a music store and buys 
the sheet notation of that music, takes it home, and plays it on the 
piano. If it had not been for the automatic instrument that person 
would never have heard the tune. Now, that is not a universal event, 
but the statistics show that the greatest benefit conferred upon com- 
posers in this country in the last ten years has been conferred upon 
them by the very people they denounce as pirates. 

The Chairman. Mr. Walker, an hour has passed since you began to 
speak. 

Mr. Walker. With the consent of my associates, I will take a little 
of their time. 

The Chair^ian. It is understood, however, that this time is taken 
from the time of your associates. 

Mr. Walker. Yes ; I understand that my associates will permit me 
to have a little of their time, and I will therefore follow out this train 
of thought. 

There is no doubt about it that certain composers are complaining, 
not because we take away anything they ever had or anything they 
otherwise would have had, but because we have not given them very 
much larger revenues than we have done, on account of our having 
done the things we have done. It is their desire to extract from our 
treasuries the very last drop of profit we have made out of our oym 
brains in addition to the very large amount they have already 
extracted in the indirect manner I have indicated. In pursuance of 
their desire they stand up here and invoke these sacred ethical prin- 
ciples and reflect severely upon us as being pirates ; whereas^ instead 
of being pirates, we are the best friends they have. 



COPYBIGHT . HEARINGS. 285 

What have we done in order to accomplish this beneficent work 
for these gentlemen? We have made hundreds of inventions, we 
have invested millions of dollars of money in producing automatic 
musical instruments, and we have put a vast amount of labor and 
ingenuity into the work, with the result of conferring upon them a 
large share of the fruits of our investment, our genius, and our labor. 

Mr. BoNYNGE. Would these machines have been any good if the 
composers had not composed music? 

Mr. Walker. Certainly not. In a civilized country we must all 
walk along together. No man lives unto himself alone or dies unto 
himself alone. No man who contributes to a useful art can claim 
the whole of the fruits of that art on the ground that if he had not 
made his contribution the result would not have been arrived at 
at all. 

And so, gentlemen, although my interests are the other way, anJ 
I speak only as a jurist, as a lawyer, and as a lover of justice, I say 
this: That the motive and tendency of such composers as come here 
and ask for this legislation is a mercenary motive and not an artistic 
motive. I say that if Victor Herbert or John Philip Sousa or 
Reginald De Koven hopes to compose immortal music hereafter he 
must discard that mercenary spirit and be willing to let these auto- 
naatic musical inventors and producers live and prosper as well as 
himself. 

It will take me only about five minutes to present my third propo- 
sition. This legislation is opposed to public policy, because if it were 
enacted it would increase the price of automatic musical instru- 
ments by stifling competition, and if enacted it would impede the 
progress of invention in automatic musical instrumentis. It would 
confine that business to one great combination or corporation, in pur- 
suance of the JEolian scheme. Independent manufacturers have 
written letters to me asking me to appear and argue for them as 
friend, philosopher, and guide, which I am doing, and many of them 
have made valuable' inventions in this art. So that if you gentle- 
men do decide to give this monopoly to the jEolian Company, you 
will confine the business to such inventions as that company have. 
They have a good many, but they have not all. The result of your 
work will be to increase the price of automatic musical instruments 
to the people of the United States.* You will also compel them to 
buy machines inferior to those they otherwise would buy. No one 
can put up a state of facts or an argument that will controvert these 
propositions. 

Now, gentlemen, this is the last time I shall have the honor of 
addressing you on this subject. You have an enormous responsi- 
bility. Millions, beyond the dreams of avarice, are involved in 
this bill. You have come from many different parts of the United 
States to recommend legislation to Congress, and in framing this 
law and in ^carrying this great responsibility I hope you will brush 
aside all preconceived notions and everything that is superficial, and 
go down to the very roots of the merits of this case. "When you do 
that, you will find* that this proposed legislation is contrary to the 
Constitution of the United States; you will find that it is unjust as 
between the parties in interest, and you will find that it is contrary 
to that public policy, which is so dear to your official hearts. 
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Mr. SousA. Will you kindly tell me the amount of capital involved 
in the talking-machine business ? 

Mr. Walker. That will be attended to by one of my associates, 
in due order. 

STATEIMCENT OF FBANK L. DTEB, BEFBESENTING THE EDISON 
FHONOGBAFH WGHKS AND THE NATIONAL FHONOGBAFH COH- 

FANY. 

Mr. Dyer. Mr. Chairman and gentlemen, I wish to say in the. 
beginning that the statement which was made before this committee 
in June, to the effect that the Edison Company were interested in 
any scheme or combination by which musical copyrights might be 
monopolized is absolutely unfounded, so far as those companies 
-are concerned. They are unalterably opposed to those sections of 
the bill which relate to their business, including the section which 
we are now discussing. , 

The decisions of the Supreme Court of the United States on the 
subject of copyrights make it clear, I think, so far as they can, that 
this may be regarded as a precise definition of the word " writings.'' 
" Writings," as construed by the Supreme Court, mean a visible 
embodiment of an intellectual conception by which the author's idea 
may be comprehended by sight. 

Mr. BowKER. May I ask a question ? 

The Chairman. Mr. Dyer, do you desire to be interrupted? 

Mr. Dyer. I would rather not be interrupted, as it disturbs my 
train of thought. 

The Chairman. The committee will protect you from interrup- 
tion. 

Mr. Dyer. The thing which the law protects is not the idea, but 
the embodiment of the idea. A musical composition, if it is copy- 
righted at all, is copyrightable because it is a " writing," and can be 
read by the skilled person to whom it is addressed. That is to say, 
a collection of sounds or noises, the embodiment of music is not 
copyrightable; but a writing, which is addressed to musical people, 
is a thing which is copyrightable. A phonograph record is not a 
writing, as I contend, because it can not be read, not only because 
of its minuteness and its enormous complexity, but because, as dis- 
tinguished from the perforated rolls, of its variability. That is 
to say, a phonograph record of a particular piece may be played one 
day, and the next day the same piece may be played on the phono- 
graph and the two records will be absolutely dissimilar, not as to 
the effect on the ear but as to the effect on the eye. Mr. Edison 
determined to experiment in that direction in the early days, to see 
if it was not possible to read a phonograph record. He operated 
a phonograph and spoke the letter " a " into it. That letter would 
require the length of about 1 foot, and would be represented by 
many thousand extremely , minute vibrations. He examined with 
a microscope each particular indentation and made a drawing of it, 
so that at the end of two or three days he had what he thought was 
a picture of the letter " a." He tried it again with the letter " a,'' 
and he was surprised to find that the two pictures were absolutely 
dissimilar. Upon investigating the matter he found that the slight- 
est change in the pronunciation of the letter, the slightest variation 
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of a person's lips or vocal organs, resulted in the production of a 
completely different visible record, • although to the ear it gave the 
same sound. : 

Mr. Chaney. What does that prove? 

Mr. Dyer. That proves, to my mind, that a phonograph record is 
not a writing because it can not possibly be read. Some pf the gen- 
tlemen present have stated that they understood a phonograph record 
could be read, but it is impossible to read it. It can only be heard 
through the ear. 

The present bill proposes two important departures in the law and 
seeks to protect: First, sounds themselves which impress the brain 
through the organ of hearing, and, second, records which of them- 
selves give np indication of their subject-matter but require to be 
used with a mechanical device to produce or reproduce the sounds. 
In other words, the bill proposes to protect the sounds themselves, 
so that anyone who produces those sounds on a phonograph or a piano 
or vocally is an infringer. 

So the bill proposes to protect the sounds as distinguished from the 
embodiment of the sounds. 

The second absolutely novel proposition which the bill proposes to 
engraft on the statutes is that instead of protecting the embodiment 
of the idea which of itself is capable of giving to the mind of the 
observer the idea that was in the author's mind, it seeks to protect 
the records which give no indication of their subject-matter, but 
which require to be put on a mechanical device and which then 
operate to produce in the one case and to reproduce in the other the 
intellectual idea of the author. 

These are completely novel propositions in the copyright law. 
They have never been enforced m a single country in the world ex- 
cept in Italy. In the Italian courts, not in an appellate court, I 
understand, it has been held that a phonograph record is an infringe- 
ment of a copyright, and therefore that a copyright applies to the 
sound and not to the embodiment of the sounds. In France the 
courts have held that a phonograph record, if it merely contains 
sounds, is not an infringement, oecause, the courts say, a sound can 
not be copyrighted ; but where a phonograph contains words that have 
been copyrighted it is an infringement. The reason for that is that 
over a hundred years ago the French Government passed an act ex- 
cepting from the operation of the copyright law music boxes which 
were imported into France in large quantities from Switzerland; 
and the court said that the law excepting music boxes from the copy- 
right law would apply to these phonograph records; but if they con- 
tained copyrighted words they were an infringement. 

Mr. BoNYNGE. Then that ruling was because of a previous excep- 
tion? 

Mr. Dyer. Yes. In Belgium, in Germany, in England, and in 
this country, up to date, phonograph records have been excepted 
from the operation of the statute. I think the record which we have 
before us gives a decision of the court of appeals in this district in 
which it was held by that court that a phonograph record was not 
an infringement of the copyright laws. No possible infringement 
of a copyright law, even under this act, could result from the making 
of the records themselves, because those records may never be used, 
or they- may be kept until the rights have expired, or they may be 
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sent abroad. An infringement would only be committed when the 
dual thing happened, when the record, which represents a part of the 
infringing act, is brought into contact with the machine which makes 
the reproduction. In other words, the infringement would have to 
depend upon the doctrine of contributory infringement, as it is 
known, in patent cases. 

Mr. HiNSHAW. This clause g refers to the making of a device as 
well as to selling it. 

Mr. Dyer. I do not see how the section could possibly apply to 
records which of themselves represent nothing at all. They are like 
a telegraphone record. They are nothing of themselves. 

Mr. Webb. That clause prohibits the use of them, does it not ? 

Mr. Dyer. I believe it does, although I am not familiar with the 
provisions of the bill. I only want to speak on the general proposi- 
tions involved. 

There is a very marked distinction to be drawn between literature 
and music. Literature is something which conveys intellectual 
thought to the reader. Music, in the popular sense, and our records 
contain music of a popular kind, that is to say, instead of appealing 
to the head it appeals to the heels, as Mr. IngersoU has stated, may 
be likened to a collection of pleasant sounds that make a pleasing 
impression on the mind through the instrumentality of the ear. Of 
course I recognize that there is music that will appeal to skilled per- 
sons like Mr. Sousa in which they can hear possibly aft entire novel 
or an entire operatic production, but I refer to ordinary music, jing- 
ling music, like the music box. The law makes no distinction between 
pleasing music and music which appeals to those with a musical edu- 
cation. In other words, it is a collection of pleasing sounds. In other 
words, the composer is a musical chemist, whose works are heard 
through the agency of the ear. 

If you gentlemen pass an act by which you are to monopolize any 
intellectual conception which makes a mental impression through 
the agency of the ear — in other words, if you depart from the deci- 
sion of the Supreme Court and leave out the element of visibility — 
then why stop at the ear ? For instance, Mr. Post, who invented the 
Postum Cereal, has an intellectual conception that he will produce a 
composition that will give an impression to the mind of a substitute 
for coffee. That is put on the market, and it does make a pleasing 
impression on the mind. It would be possible, under this act, by 
analogy, to copyright perfumes because they make a pleasing impres- 
sion on the mind through the agency of the sense of smell. 

So I submit that if we depart from the limited view the Supreme 
Court of the United States has given to the word " writing," as mean- 
ing something that conveys a mental impression through the agency 
of the eye, we ought not to stop at the ear. We ought to protect Mr. 
Post in his preparation, and we ought to protect the perfumers in 
their preparations. So that when Mr. Clemens spoke the other day 
in reference to his surprise that the oyster had not been included, he 
may have spoken more wisely than he knew. I am not sure, if this 
bill goes through, but what the oyster would be protected. 

Mr. BoNTNGE. Those things are patented, are they not? 

Mr. Dyer. It is very difficult to obtain a patent in cas^s of that 
kind. 
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Mr. Chaney. What do you say with i*efere*Lce ta the i-eading by 
raised letters by a blind man? 

Mr. Dyer. That can be read by other people, btft a {)honograph 
record is absolutely unreadaible by anybody. 

For example, I might mention to you, as lawyers, a subpoena duces 
tecum which provides for the production of writings. What have 
the courts said must be produced in reponse to a subpoena of thut 
kind? The furthest they have gone is to say that you fean produce 
drawings. You can make a man produce drawings, but you can not 
ma(ke a man produce a model of a niachine under that subpoena. If 
this bill should become a law, then, by a parity of reasoning, it would 
be possible to compel a man to come in and divulge the mental irii- 
pression within his mind. 

Mr. Chaney. What kind of process is used, then, to get patented 
improvements into court in the trial of cases? 

Mr. Dyer. You can subpoena a nian and make him testify concern- 
ing it or get an oi'der of the court, I suppose, requiring him to pro- 
duce infringing goods, or you can file a bill of discovery which will 
enable you to go in and make an examination of the infrin^ug 
mechanism. 

Mr. HiNSHAw. Is it not true in many countries that patents arei 
granted not merely on the product which is produced by the inventive 
genius, but upon the process itself? 

Mr. Dyer. In this country it is true. 

Mr. HiNSHAW. And in some other countries. 'Wherein is the dif- 
ference between that proposition under the patent law and this one 
we have here? 

Mr. Dyer. I had intended to devote some of mv time to the dis- 
cussion of the analogy between the question we have here and the 
question of patent law, because I know nothing about copyrights aJnd 
I have made a study of the patent law. 

Mr. WALitER. If Mr. Dyer will permit me to answer this specific 
question, I will say that the Constitution provides for promoting 
progress in useful arts, and in pursuance of that provision Congress 
has enacted statutes granting patents on processes, the processes 
being arts. In fact, the definition of the word " art," as it appears 
in the Constitution, is now somewhat narrower than was intended, 
and it is confined to particular processes, so that no art is patentable 
unless it is also a process. 

Mr. Dyer. I submit, gentlemen, that a radical change in the law 
Would seriously disturb tested interests which have enormously de- 
veloped under the present law. The National Phonograph has a 
pay roll of over $45,000 per week, over 4,000 ertipioyees, and makes 
over 100,000 records and 1,500 machines daily. Current i^usic is 
as necessary as current news to a newspaper. The bu'siness has 
developed under the security of the present law, without, protest 
from the publishers or composers, without suit, and without knowl- 
edge of an attempt to change the law. Many publishers, in fact 
have sought to popularize their productions by having them put on 
the phonograph. 

The CfiAiRMAN. How does the Edison Company secure the music 
that it is desired to put in use ? 

CH— 06 19 
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Mr. Dyer. The committee has not heard about the situation and it 
may be of interest to know about it, because it is such a specialized 
industry. The records are made by what are known as " the talent." 
All told there are not more than twenty peofjle who make it a business 
to go around and visit the three large talking-machine companies — 
the Columbia, at Bridgeport ; the Edison Company, at Orange, and 
the Victor Company, at Philadelphia. Everyone can not sing into 
a phonograj)h. It requires a special talent to do it. You have to 
have a special kind of voice and a special technique. In singing 
certain notes they have to move close to the horns, and in singing 
other notes they move back. People who are singing these songs 
are constantly moving back and forth to produce the records. These 
people come to us with the music they propose to give us. They are 
like vaudeville artists. They say, " Here is a liew song I would like 
to sing for you." The words of the song are written in typewriting, 
because the talking machines are only capable of running for about 
three minutes, and therefore an entire song can not be given. They 
usually give one verse and two choruses. If the song is short, they 
give two verses with the chorus. 

Then by reason of the shortness of the record they frequently 
have the music scored out so as to fit on the machine. In other 
words, they come to us with their wares and sing them into the 
machine. We do not know whether they are copyrighted or not, 
or where they get them. I suppose in many cases we buy copy- 
righted music. I am not specially familiar with the business side 
01 our enterprise. 

But current music in the phonograph business is like current news 
to the newspapers. We have to have it. A man has a Victor talk- 
ing machine and his neighbor, who has an Edison phonograph, 
hears that record and wants it. He writes down to us for that 
record and we furnish it. The poor people in the United States 
hear of the great operas that are going on in New York, and of 
these popular hits by the Rogers brothers and people of that kind, 
and thej^ want to hear that music. They write in to us and say: 
" Why don't you give us that record ? " So that you see at once 
we have to supply popular music, just as the magazines supply 
popular news items, and the newspapers supply popular news 
items. 

The Chairman. You have now reached the point, as I understand 
it, at which complaint is made. Mr. Sousa and other composers 
and authors of these popular stirs object to having them used m the 
maimer you have described, without giving them satisfactory com- 
pensation. What have you to say about that complaint? 

Mr. Dyer. I say, as to this complaint, that it is not founded in law, 
in ethics, or in morality. However, if the committee does not agree 
with my proposition and believes that something ought to be done, I 
would advise mv client not to pay any further tribute, and I suppose 
the question of the constitutionality of the act would have to be 
settled. If that has to be done, then I submit that every possible 
safeguard should be provided in the act to protect these companies 
during the time that this is being litigated, so that we would not be 
harassed by injunctions and have our goods impounded and our 
business stopped pending a decision. 



^ COPYBIGHT HEAEXNGS. 291 

The Chairman. Eliminating the question as to the constitutionality 
of the act, what do you say about the equity of the complaint which 
the composer makes ? 

Mr. Dyer. I do not see any equitable ground for their complaint. 
As a matter of fact, we have in the past had many publishers come to 
us with requests to publish their music, because it becomes popular in 
that way. I understand that through the instrumentality of talking 
machines the demand for sheet music has enormously increased. 

Mr. BoNYNOE. The demand for the writings of public men and 
authors have also very materially increased. < 

Mr. Dyer. Yes, sir. 

Mr. BoNYNGE. And they continue to get paid for them through the 
copyrirfit law when they furnish them ; is not that true ? 

Mr. Dyer. Yes. 

Mr. BoNYGNE. Is there any distinction between the two? 

Mr. Dyer. In an ethical sense ? 

Mr. BoNYNGE. Yes. 

Mr. Dyer. I don't know as there would be in an ethical sense. It 
seems to me that, ethically, we are entirely justified, but possibly that 
is because we have become accustomed to it. 

Senator Smoot. Would your company object to paying a royalty 
for the use of these popular airs to the composers, if all other com- 
panies had the right to pay the royalty and secure the production? 

Mr. Dyer. If that is what the committee thinks ought to be done, 
if that can be constitutionally done, and if the court says we shall 
pay further tribute, of course we prefer to do it rather than to have 
our business interrupted. 

Senator Clapp. Why do you use the expression " further tribute?" 

Mr. Dn:R. Because we already pay tribute when we buy the music, 
assuming that it has been copyrlglited. 

The Chairman. You pay the artist an agreed compensation? 

Mr. Dyer, Yes; they get paid by the day. 

The Chairman. And he gets the music from the music store? 

Mr. Dyer. Yes, sir ; that is, as I understand it ; although in some 
cases, possibly, we buy the music ourselves. 

Drawing an analogy from the patent practice, I submit that, under 
these circumstances, when we have gone on for fifteen years under the 
present law without molestation, have invested large sums of money 
as capital in these enterprises, and have built up a business along 
these lines which has now become established, that, as a matter of 
equity, the publishers and the public are estopped^ from contesting 
our right to go on further. I submit that we should be allowed to 
do so. 

The analogy to which I would like to call your attention is found 
in the doctrme of the patent law, because the patent law is very 
much more firmly established than the copyright law. I may invent 
a machine, patent it, and start to operate under that patent. One 
of my competitors finds that the claims of my patent can be avoided 
by omitting some unimportant detail or by varying the construction 
in some immaterial respect, even although the idea fully realized my 
intellectual conception. He makes those changes and goes into 
business himself. I find, when I consult my attorney, that he does 
not infringe my patent. My attorney then advises me to have my 



292 ooFmaHT HBAJdnroB. 



patent reissued. I go to the Patent Office and the Patent Office say : 
" Certainly, you ought to have had this broad claim in the first 
instance. Your attorney was derelict or did not understand his 
business. You are entitled to a broad claim, which would cover this 
man's mechanism." 

This question has been very frequently submitted to the Supreme 
Court. The Supreme Court does not say that you can continue the 
infringement up to the date of the reissue of this patent, but you 
must stop from that time on and go to making something else. The 
Supreme Court says that you can continue to make that device 
as long as you choose; that you have obtained rights you are 
entitled to under the law as it existed when you went into the 
business; and that this man, by reason of the reissue of his patent 
and the change of his grant, can not aifect you. 

The Chairman. Do you understand that the proposed legislation 
was intended to affect any conditions that are now existing or that 
have existed in the past? 

Mr. Dyer. Not at all ; but future copyrights. 

The Chairman. Then in what w^ay is your argument pertinent to 
this question? 

Mr. Dyer. I thought that it was somewhat analogous, from the fact 
that the Supreme Court says, in the case of an infringer, that you 
can not make him pay for infringements that were committed up to 
the date of this reissue. It seems to me that would be analogous to 
the position taken in this bill. The Supreme Court has said that 
when these rights have once become vested you can not divest them. 

Mr. BoNYNGE. The difference is that you still have a vested right 
in this piece of music, copyrighted before the passage of this act, and 
would continue to have it after the passage of this act. It would be 
only the new pieces of music, composed after the passage of the act, 
to which the act would apply. 

Mr. Dyer. That is very true; but we would have to change the 
whole business scheme of our enterprise, and, I believe, that if we 
were obliged to stop using current music the company would not 
succeed. 

We make two kinds of records. We make the ordinary record — 
that is, popular record — and then we make what we call grand 
opera records. We exert special pains in the making of those grand 
opera records, and try to make them just as good as we possibly can. 
We try to sell them to the public, and we do sell them to some extent; 
but I do not think that the sale of the ^and opera records amounts 
to 1 per cent of the sales of current music. I think we would proba- 
bly not be able to succeed if we were denied the use of current music. 

Mr. HiNSHAW. How would you be denied the right to use them? 

Mr. Dyer. We would be infringing rights. 

Mr. BoNYNGB. You could get them by complying with the law 
and paying royalty to the composers. 

Mr. Dyer. That would be possible if we could make proper ar- 
rangements with the composer; but when there is a monopoiv it is 
sometimes impossible to make arrangemente, particularly wLre such 
combinations exist as have been suggested in this case. 

Mr. Chanby. You have no trouble in buying your machines? 

Mr. Dyer. We make £he machines. 
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Mr. CsANEr. You have got a monopoly on that, have you not? 

Mr. Dyer. No ; we think we are very badly treated in the way of 
infringements. It may be of interest to you gentlemen to know 
that Mr. Edison has never made a solitary cent out of any of his 
patents. 

Mr. Campbell.. That means that the company makes the money 
under Mr. Edison's patents. 

Mr. BowKER. Will you repeat that statement? 

Mr. Dyer. It is that Mr. Edison has never made a cent out of his 
patents. ^ 

Mr. Bowker. How about stock in the illuminating company? 

Mr. Dyer. I do not know anything about the details oi his busi- 
ness. 

Mr. HiNSHAw. You mean that he has made his money out of the 
manufacture ? 

Mr. Dyer. Yes; out of his business. He is a manufacturing 
patentee. 

In this business a composer's chance is small, since of the many 
thousand musical copyrights registered, only about forty are used 
each month. Under the present law, composers have only to submit 
their compositions to the talking-machine companies, instead of the 
publishers. Under the present law, and under the situation as it 
exists to-day, the composers can be adequately protected, because in 
the talking-machine; business a scoop is just as important at it is in 
the newspaper business. If Mr. Sousa would come to us with one 
of his compositions and we should have an opportunity of putting 
that on the record three months ahead of our competitor, it would he 
of great value to us, and we could pay him very handsomely for that 
composition. So I thinfe: that so far as the composers are concerned 
tiiey have the same opportunities that a newspaper reporter has, if 
he tias what he considers a scoop. 

But, after all, why should composers be treated with any greater 
tenderness than inventors? They are both the creators of intellectual 
property. They are both referred to in the same clause of the Con- 
stitution. They should both be protected by the same laws. It is 
not a fact, as the gentlemen have so earnestly argued before this hon- 
orable committee, that the law contemplates the protection of intel- 
lectual property. Probably the most wonderful invention of the 
nineteenth century, and certainly the most beneficent, was that anaes- 
thesia could be accomplished by means of ether. Doctor Morton, 
who made that discovery, obtained a patent on it, and that patent was 
held to be invalid, because the court said that was merely an effect ; 
that the discovery or invention contemplated by the Constitution was 
something else. It was one of the greatest inventions of modern 
times. 

Ajiother verj great invention was the electric telegraph, which 
was made the '.subject of a patent, and it was litigated before the 
Supreme Court. The court said that the idea of sending messages 
over wires by electricity was a mere principle, and that patent was 
held to be invalid, and the intellectual property in the idea was lost. 
A very simple invention, with which you gentlemen are all familiar, 
is the modem lead pencil with the piece oi rubber in the end. That 
is a very simple thing, and it is a very useful invention. The court 
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said that was not an invention or discovery such as the Constitution 
contemplated, but that it was an aggregation. When you bring two 
old elements together, and when those elements cooperate in some 
way so as to produce a new effect, you can not get a patent on that 
aggregation, so that not all aggregations are patentable. Another 
inventor in San Francisco engaged in the manufacture of wooden 
pulleys. He discovered that he could make very much better pulleys 
than had ever been made before and make them very much cheaper. 
That patent was litigated before the Supreme Court, and the court 
said this is a mere mechanical method, and you can not get a patent 
on a mechanical method. It is not such a discovery or invention as 
the Constitution contemplates. 

Mr. Chaney. That was on the ground that it was not an intel- 
lectual creation at all, but was simply the gathering together of sevr 
etal intellectual creations. 

Mr. Dyer. This is one of the ideas that I wanted to emphasize be- 
fore this committee, namely, that the law only contemplates the actual 
embodiment of an invention und not the principle involved. I think 
the law contemplates the registration oi the sounds themselves and 
not any present means of embodying them. 

Mr. Chaney. You are addressing yourself to an intellectual crea- 
tion. These matters were not intellectual creations. They were sim- 
ply an aggregation of intellectual crisations. 

Mr. Dyer. Those are the rules which the Supreme Court has laid 
down, under the broad language of the Constitution. The courts 
have also held that methods of doing business are not patentable. 

The Chairman. Perhaps each one of those elements was pat- 
entable. 

Mr. Dyer. You mean in the case of the lead pencil? 

The Chairman. In the case of the lead pencil and in the case of 
the agOTegation of the different elements. 

Mr. Dyer. If either one or both are patentable, you can obtain a 
patent. But the law of aggregation is that you can aot get a patent 
on bringing two things together, when the bringing of the two things 
together does not result in a new effect. 

Public policy, in the law of patents, requires that when tribute 
has once been paid under a monopoly, that when a patentee has once 
been paid his price, the patented article may be used anywhere 
in the United States, free from restriction, even when that use 
invades a territorial right under the same patent. That is to say, 
if I am the manufacturer of folding beds in Washington, D. C, and 
the patentee of that bed, and I should give to Senator Kittredge, 
who lives in Baltimore, we will say, a license under that patent for 
the State of Maryland, and he also goes into the manufacture of 
folding beds, if a dealer in folding beds in Baltimore finds that I 
sold those beds cheaper than Senator Kittredge and came to Wash- 
ington to buy his beds from me and paid my price for them and took 
them to Baltimore and sold them and used them for any purposes he 
saw fit, he would be protected under the patent law. This is the law . 
as established by the Supreme Court, by reason of the public policy 
involved in connection with patents. 

Mr. Burkan, who spoke on Saturday, very kindly gave me a copy 
of his brief. He refers in that brief to many patent cases and he 
seems to find a good deal of comfort in them. It happens that in 
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two of those cases I was of coiunsel, so I know more or less about 
them. And I find in reference to those two cases he has entirely 
misunderstood the effect of the decision. He says that, for instance, 
"upon the sale of a patented article the owner of the patent does 
not part with control over the article sold.'' That, oi course, is 
absurd, and is not supported by the cases cited. If I am a manu- 
facturer, of automobiles and I sell to any one of you gentlemen one 
of my automobiles, you get title to that automobile and you can 
do with it as you see fit. You can burn it or destroy it or throw it 
in the river. 

The cases to which Mr. Burkan refers are cases of conditional sales, 
where the sale was made with the express understanding that the 
purchasier of the patented article would observe some covenant as to 
selling price. or manner of use. Mr. Burkan, however, failed to call 
"attention to the most recent case on the point by the circuit court of 
appeals, second circuit, which is the case of Cortelyou v. Lowe. In 
that case the circuit court of appeals held that a patented article 
could not be. sold subject to a restriction which would result in a 
monopoly of an unpatented device. That is to say, they said that a 
man who owned an automobile could not sell that automobile with the 
condition that you should buy your gasoline from him, because that 
would practically amount to a monopoly in gasoline. Yet the present 
bill puts the seal of legislative approval on a scheme which the courts 
have declared to be contrary to public policy, and which will enable 
copyright proprietors to do ]ust that thing. 

I have heard more or less of the suspicion, in this hearing, that there 
were contracts of this kind with the ^olian Company. I do not 
know anything about the iEolian Company, but I have not heard 
any suspicions that there were any such contracts with the talking- 
machine companies. I do not want to charge that there is a con- 
spiracy or combination, because there seems to be more or less doubt 
about it. I do not want to be involved in such a discussion. But 
I say that if there is such a combination it is possible that such a com- 
bination would be enormously more powerful than would be possible 
under any system of patents. In patent practice it is not infrequent 
that manufacturers in a certain line, for instance in the line of har- 
rows, will find that they are losing all their profits by fighting one 
another on patents, as patent suits are very expensive, and they will 
pool their patents with each other and license each cither to use them. 
In that way they form more or less of a monopoly and keep their com- 
panies out of litigation. That is done in other lines, but it has never 
gone beyond individual industries. This bill makes it possible to 

f)ractically monopolize the entire business of copyrights. It is not 
imited to coon songs or to dance music, but applies to the entire field. 
I do not think i am betraying any confidence when I say that I 
have been told by a gentleman who is very intimately connected with 
the Music Publishers' Company, that they have seventy-five con- 
tracts, and that there are very few concerns out of that combination. 
Now, if it is possible to have contracts controlling 50 per cent of the 
musical productions it is possible to have contracts controlling sub- 
stantially all of them. I think it is important for the committee to 
see that nothing shall be done which will permit a monopoly of that 
kind. It would be almost as powerful a monopoly as the taking over 
of the telegraph companies by the Government and then granting to 
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Mr. Hearst the exclusive right to use the telegraph lines for the dis- 
semination of news. 

Again, drawing an analogy from the patent law, it seems to me 
that the position of the composer in this matter would be like that of 
a patentee, who, having sold ^. patented shoemaking machine and re- 
ceived his price therefor, should claim that he had a right to a part 
of my profits in the use of the machine. It seems to me .that the 
copyright proprietor should have no more protection than the pat- 
entee. He can do everything that the patentee does. If he is not 
making money enough out of nis compositions he can sell ♦them at the 
very highest price the public will pay, and he can sell them subject to 
such reasonable and fair conditions as he may choose to impose. If 
a thing is patented, and there is a demand for it, the patentee gets 
the highest price possible. 

It seeiTis to me that when we go that far we go as far as we should 
go. If this bill is passed a weapon is put into the hands of the 
copyright proprietor by which the public will be oppressed and his 
competitors harassed and possibly put out of business. . 

Mr. SorsA. I understand you to state that the pay roll of the Edi- 
son Company is $45,000 a week. 

Mr. Dyer. That is what I have been informed. 

Mr. SousA. Do you know whether there are any composers or. that 
pay roll ? 

Mr. Dykr. I do not know anything about that. 

Mr. HiNSHAW\ If a dramatic production is copyrighted, the copy- 
right owner can prevent its prdduction without the payment of 
tribute, can he not? 

Mr. Dyer. That depends upon the question as to whether the 
statute is constitutional or unconstitutional. 

Mr. iliNSHAW. Wherein does this proposition to prevent the pro- 
duction by machines of a musical composition differ from the pro- 
duction ot a drama? 

Mr. Dyer. I think that if they would recognize the Constitution, 
and if they looked to the meaning of the word " writing " as defined 
by the Supreme Court, they would not permit a drama to be included 
in the word " writing." I am free to say that I think it a very doubt- 
ful question whether a dramatic performance can be constitutionally 
protected ; but the question does not seem to have been decided by the 
Supreme Court. I do know, however, that many dramatic authors 
do restrict tlieir copyrighted plays, and that those copyrighted plays 
can not be performed unless you pay $75 to Mr. Charles Frohman, for 
instance. I know that has been done in connection with a small 
dramatic club, which wanted to produce a copyrighted play. 

Mr. HiNSHAW. And the question as to the constitutionality of that 
has never been decided ? 

Mr. Dyer. It has never been decided. 

Mr. BuRKAN. May I ask you a question ? 

Mr. Dyer, i es, sir. 

Mr. BuRKAN. Do you remember this doctrine, laid dovrn in the 
case of Bobbs-Merrill Company v. Strauss (139 Fed. Rep.), to this 
effect : 

There Is no sanction or support whatever to the doctrine that the several 
owners of distinct patents, each having a monopoly of its particular patent, 
or the several owners of distinct copyrights, each having a monopoly of his 
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particular copyright, may combine and conspire as to their patented articles 
or as to their copyrights or books published under a contract thereby to restrain 
interstate commerce in articles made or producea thereunder. The right or 
privilege to form such a combination or conspiracy is not embraced or included 
within the monopoly granted. 

Is that the law ? 

Mr. Dyer. I have no doubt about that, xnat is a Supreme Co^urt 
decision. 

Mr. BowKER. I would like to ask you one or two questions. Did 
Mr. Edison name the phonograph? i 

Mr. Dyer. I don't know about that. I think it is very doubtful. 
Mr. iiiaison is not a man of a classical education. 

Mr. BowKER. What does the word " phonograph " mean, literally ? 

Mr. Dyer. I should say it meant " sound writer." 

Mr. BowKER. And graphophone means the same thing? 

Mr. Dyer. They claim that there is a difference. 

Mr. BowKER. It means the same thing, " sound writing," does it 
not? 

Mr. Dyer. Yes. 

Mr. Bowker. Have you happened to hear mention made of the 
Edison dinner, and of verses composed by me? 

Mr. Dyer. No; I did not. 

Mr. Bowker. Were you not at the dinner ?- 

Mr. Dyer. I ^as not there. 

Mr. Bowker. The fact is that those verses were recorded by my 
voice and nothing else. The nerves of my brain directed the vocal 
organs instead of the hand. Was not that literally a writing by 
myself? 

Mr. Dyer. No; I don't think so; as I understand the Constitution, 
I do not think that was a writing which the framers of the Con- 
stitution had in mind. However, I have made my argument and you 
can make your replj to it. 

Mr. Bowker. Is it not true that the operation of my brain was 
simply going through the nerves of the voice instead of through the 
nerves of the hand ? 

Mr. Dyer. Yes. 

Mr. Bowker. And was making a record on that roll, just the same 
as any record is made from other records? 

Mr. Dyer. Yes. 

Mr. Bowker. And that intellectual product existed nowhere else 
at that time. 

Mr. Dyer. But we are dealing here not with literary compositions, 
but with musical compositions. I have made the distinction, which 
I hope I have made clear. 

Mr. Bowker. You said the business of the Edison Phonograph 
Company would be ruined in case this law passed. In the first 
place, is it not true that you make two different kinds of talking 
machines? 

Mr. Dyer. No^ we do not. 

Mr. Bowker. Excuse me, but the district manager of the phono- 
graph company was in my office last week with what is called a com- 
mercial machine, which is used as a substitute for stenographers. I 
wanted a machine which would reproduce music and could be used 
commercially, and he specifically told me that no machine made was 
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calculated to do both; that one worked at 120 and the other at 160 
revolutions a minute. I repeated these verses to a commercial phono- 
graph, which is used for commercial purposes only. So it is scarcely 
true that the business would be ruined. 

Mr. Dyer. I think the business would be substantially ruined if 
we were not able to get hold of the current publications of music. 

Mr. Walker. I am requested to annoimce that the next speaker on 
our part is Mr. Pound. 

The Chairman. Before Mr. Pound begins, I understand that Mr. 
Cutter desires to' correct, in the record, a statement he has made. 

Mr. Cutter. I wish to correct a statement I made in regard to k 
decision as to the legality of the notice in the front of the book, 
which I submitted. I find, upon consulting tJie case upon which I 
relied, that the form of notice relied upon in that case was different 
from the form of notice in this book. The notice in this book which 
I have presented claims property in the article if the contract is not 
fulfilled. That was not in the notice in the. case to which I have 
made reference. 

STATEMENT OF GEOBOE W. POUND, OF BUFFALO, N. T., BEPBE- 
SENTING THE DE KLEIST MUSICAL INSTBUMENT MANUFAC- 
TUBING COMPANY, OF NOBTH TONAWANDA, N. Y.; BUDOLPH 
WUBLITZEB COMPANY, OF CINCINNATI, OHIO. 

Mr. Pound. Mr. Chairman and gentlemen of the committee, I 
believe, in opening, that it is proper to pay tribute to the occasion 
which has brought us here. I think these hearings are great edu- 
cators, and I believe they do much for the business interests repre- 
sented here. They enable us all to depart with better ideas of one 
another, and with broader ideas as to the business activity of our 
country. We have 85,000,000 people, and naturally there are largely 
diversified interests — ^burning questions, keen debate, great interests 
trying to vindicate their right to be; these are the people's schools. 
These public hearings which you give us, in this way, are schools for 
our inrormation and education. 

I had intended to address myself more than I shall to the consti- 
tutional leatures of this bill; but I am somewhat impressed with 
the belief that possiblv you have heard along that line about all that 
you wish to hear. { believe the bill to be absolutely unconstitu- 
tional. If passed, that will be the opinion of our firm and that will 
be our advice to our clients. 

The Chairman. I understand that you are speaking to subsec- 
tion g. 

Mr. Pound. Yes, sir; that and its dependents. T desire to call the 
attention of the committee more particularly to the reason why we 
are here. We are here upon the same theory that our friend Mr. 
Sousa is here, who seems to be the only one of these composers who 
takes very much interest in this matter. It seems to me that the 
Musical Publishers' Association ought not to come here and say that 
they appear for the composers — ^that is a strange anomaly — ^rather 
than that he alone should appear. 

I intend to exhibit to you a contract, and I believ«». I can convince 
you not only that there is some liability of a monopoly being created 
under this contract if you pass this bill, but that a monopoly now 
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actually exists beyond peradventure. I will direct your attention to 
the fact that the JEolian Company has ^pt a number of these con- 
tracts. My friend Mr. Bowers said last night that they had a bushel 
of them. The one which I produce to you now is one which I believe 
you have not yet seen, and it is headed " Manufacturers' Sixty Per 
Cent Contract." In addition to this they have their "Publishers' 
Contract." 

I am going to direct your attention to some of the principal pro- 
visions of this contract, which was presented to my client on or about 
the 1st of March last. It bears date in 1906. 

Paragraph 4 says : 

(4) Upon such orders as shall be sent to the company by the buyer's manu- 
facturer or dealer, provided such manufacturer or dealer handles exclusively 
the players, or player pianos, or parts thereof made by the buyer, then the 
company shall fill such orders direct and bill to the buyer, and the company 
reserves the right to solicit orders for itself from the manufacturer or dealer 
direct, excepting the dealer who handles exclusively the players or player 
piano actions therefor, made by the buyer, e;xcepting players or player pianos 
which take a roll not made by the company. 

The word " manufacturer " under this contract refers to a piano or player 
maker who shall purchase player actions from the buyer, and the word 
*' dealer " under this contract refers to a retail piano or music dealer who ex- 
clusively markets to the consumer. 

Paragraph 6 says: 

(6) To sell to the buyer such music rolls as are covered here'in which he shall 
order, and bill the same to the buyer at CO per cent discount from the catalogue 
prices current at this date and subject to a further rebate on annual pur- 
chases as follows : 

A rebate of 10 per cent it not less than 25,000 rolls are purchased and paid 
for in one year. « 

A rebate of 25 per cent if not less than 100,000 or more rolls are purchased 
for in any one year. 

A rebate of 25 per cent if not less than 100,000 or more rolls are purchased 
and paid for in any one year. 

In case said buyer purchases 2,500 rolls in any month, he may retain 10 per 
cent of the purchase price thereof; in case said buyer purchase 4,500 rolls In 
any months he may retain 15 per cent of the purchase price thereof; in case 
said buyer purchase 6,500 rolls per month he may retain 20 per cent of the 
purchase price thereof; in case said buyer purchase 8,500 rolls per month, he 
may retain 25 per cent of the purchase price thereof ; it being understood, how- 
ever, that the buyer may retain the amount of but one of those percentages 
during each month. At the end of each year the amounts so retained shall be 
applied on account of the rebate to which the buyer shall then be entitled, but 
if said buyer shall not be entitled to any rebate, or said rebate does not amount 
to the amounts so retained, any balance so retained shall forthwith be due and 
payable by said buyer to said company. 

The second general subdivision of the contract provides that the 
buyer will not purchase for his own use, or for sale directly or indi- 
rectly, or through his branches, any perforated music rolls except 
those manufactured by the company, and that he will not oflFer for 
sale, sell or deal in, directly or through his branches, any perforated 
music rolls except those manufactured by the company. 

The next paragraph contains a provision that the buyer will co- 
operate with the company in order to induce his manufacturers and 
dealers to purchase only such perforated music rolls as are manufac- 
tured by the company, and to endeavor to induce such manufacturer 
or dealer to sign an agreement to that effect, and should the manu- 
facturer or dealer at any time decline to handle the company's rolls 
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exclusively, excepting rolls of the size and style which the company 
does not make, and provided further the said manufacturer or deal^ 
shall not at all times maintain the prices on tKe new rolls covered by 
this agreement then the company ^all have the right to demand thaJb 
the buyer discontinue the sale of such rolls to. such manufacturer or 
dealer without violating this contract. 

Section 4 of this same subdivision binds him not to engage in any 
way in the manufacture of perforated music rolls, either dSrectly or 
indirectly. 

The next paragraph binds him to maintain the prices of the iEo- 
lian Company. 

But in paragraph 5 of the third subdivision is found the main gist 
of this contract. It says : 

It is expressly understood and agreed that if perforated music is made the 
subject of copyright by statute, or it is adjudged by any trial or appellate court 
to be the subject of a copyright, then in either or both of these events the com- 
pany may, at its option, at any time, and as often as is necessary, increase the 
price thereof, so as to cover royalties paid by the company, including expenses 
of accounting therefor. All other expenses incurred by reason of copyright by 
any Increase as above shall likewise operate as to all contracts similar to this 
one with other parties. 

Mr. George Haven Putnam. What is the date of that contract ? 

Mr. Pound. It is dated the day of , 1906. It was pre- 
sented to our client on or about the 1st day of March, 1906. 

Mr. Hinshaw. Do you know whether any of those contracts have 
been executed? 

Mr. Pound. I am informed by the representative of the -^olian 
Company that they^ have many of them. 

Mr. Walker. Your company simply refused to make that con- 
tract ? 

Mr. Pound. Our company refused to make any contract whatsoever 
with the u3Eolian Company. 

Mr. Walker. That was the contract they wanted. 

Mr. Pound. This was the contract which was submitted by Mr. 
Tremaine, of the ^olian Company, their vice-president, I believe, to 
my client. 

Mr. Walker. And you were told that they had a very large num- 
ber of these contracts already executed? 

Mr. Pound. As it was expressed to me, that they had a bushel of 
them. 

Then, they had a separate agreement from this contract, going 
further than this contract does, to be executed by the dealer and not 
by them, in which he covenants that he will not cut their price, that 
he will always maintain their price, and that he will not handle, for 
sale or otherwise, perforated rolls other than those made by this 
company. 

Now, gentlemen, in the light of that contract, when they have 
got practically all the large publishing houses of this country tied 
up, when they have got the manufacturers of paper rolls tied up 
like this, if it does not create a monopoly, what is a monopoly? 

Mr. Tindale. I can say to you right now that it does not exist 
among the publishers. It may exist among small dealers. 

Mr. Pound. No ; that statement is not true. It does exist. It ab- 
solutely exists. Has there been any denial by any representative of 
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tlie -^olian Company of the fact that they have a large number of 
these contracts? There is no provision in the contract that it shall 
be^ abrogated if the Supreme Court of the United States fails to sus- 
tain their contention in the case on appeal. There is no provision at 
all for abrogating that contract. Do you mean to tell us that when 
this corporation has these exclusive contracts, so that the public has 
not only got to buy their rolls, but their machines, that it does not 
constitute a monopoly ? 

I would like to oflfer this contract in evidence as a part of the rec- 
ord. I will say that the Universal Music Company is in fact the 
-/Eolian Company. 

The Chaikman. It may go in the record as part of your remarks. 

The contract referred to is as follows: 

Manufacturers' Sixty Per Cent Contract. 

Agreement made this — — day of , in the year one thousand nine hun- 
dred and six, between the Universal Music Company (hereinafter called the 
company) and = (hereinafter called the buyer). 

Whereas the company has special facilities for manufacturing perforated 
mnsic rolls, which shall be considered by the buyer as a standard in size and 
diesign, and the buyer desires for himself and his dealers to obtain the beneflti 
and advantages thereof. 

Now this agreement witnesseth that it is mutually agreed between the com- 
pany and the buyer as follows : 

THE COMPANY COVENANTS AND AGREES 

(1) To sell to the buyer perforated music, cut by the company as ordered by 
the buyer, and at all times to construct such perforated music so that same 
rfiall equal in quality that which the company sells to its regular agents, 
dealers, customers, or contract houses, and so that said perforated ipusic shall 
include the marking of the dotted expression line and regular musical terms 
tbereon. 

(2) To guarantee each roll herein referred to to be free from defect. of work- 
manship or material, and to replace same if so defective when such defective roll 
is returned by the buyer to the company's factory, transportation charges pre- 
paid, except that the company does not guarantee the paper used in the mauu- 
facure of said rolls or warrant that such paper will not swell or shrink or be 
affected by variations of temperature. All claims above referred to and of 
whatever nature must be made by such buyer within ten days after receipt by 
him of rolls because of defects in which claim is made ; otherwise no claim will 
fje- allowed by the company. 

(3) To supply such buyer with any selection in perforated form which shall 
appear in the company's catalogue, regularly issued, and which the company 
shall produce for the use of the JEolian Company in instruments manufactured 
by said -^olian Company; but it is expressly understood that this paragraph 
refers only to the music known as " Pianola standard sixty-five (65) note, six 
perforations to the inch music rolls, cut from paper eleven and a quarter (Hi) 
inches wide, ex'cept as hereinafter referred to." 

(4) Upon such orders as shall be sent to the company by the buyer's manu- 
facturer or dealer, provided such manufacturer or dealer handles exclusively 
the players, or player pianos, or parts therefor made by the buyer, then the 
company shall fill such orders direct and bill to the buyer, and the company 
reserves the right to solicit orders for itself from the manufacturer or dealer 
direct, excepting the dealer who handles exclusively, th^ players or player 
piano actions therefor, made by the buyer, excepting players or player pianos 
which take a roll not made by the company. 

The word " manufacturer" under this contract refers to a piano or player 
maker who shall purchase player actions from the buyer, and the word 
''dealer" nnder this contract refers to a retail piano or music dealer who 
exclusively markets to the consumer. 

(5) To ship rolls direct to a manufacturer or dealer upon instructions from 
the buyer without making an extra charge therefor. 
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(6) To sell to the buyer such music rolls as are covered herein which 
he shall order, and bill the same to the buyer at sixty (60) per cent discoimt 
from the catalogue prices current at this date and subject to a further 
rebate on annual purchases as follows: 

A rebate of ten (10) per cent if not less than twenty-five thousand rolls 
are purchased and paid for in any one year. 

A rebate of fifteen (15) per cent if not less than fifty thousand (50,000) 
rolls are purchased and paid for in any one year. 

A rebate of tweiJty (20) per cent if not less than seventy-five thousand 
(75,000) or more rolls are purchased and paid for in any one year. 

A rebate of twenty-five (25) per cent if not less than one hundred thousand 
(100,000) or more roHs are purchased and paid for in any one year. 

In case said buyer purchase t^\^enty-five hundred (2,500) rolls in any 
month, he may retain ten (10) per cent of the purchase price thereof; in case 
said buyer purchase forty-five hundred (4,500) rolls in any month he may 
retain fifteen (15) per cent of the purchase price thereof; in case said buyer 
purchase sixty-five hundred (6,500) rolls per month, he may retain twenty 
(20) per cent of the purchase price thereof; in case said buyer purchase 
eighty-five hundred (8,500) rolls per month, he may retain twenty-five (25) 
per cent of the purchase price thereof; it being understood, however, that 
the buyer may retain the amount of but one of these percentages during each- 
month. At the end of each year the amount so retained shall be applied on 
account of the rebate to which the buyer shall then be entitled, but if said 
buyer shall not be entitled to any rebate, or said rebate does not amount 
to the amount so .retained, any balance so retained shall forthwith 'be due 
and payable by said buyer to said company. 

(7) To sell to the buyer for his use or for distribution by him such cata- 
logue of the Universal Music Company as he shall order from time to time, 
charging therefor thirty-three (33) cents ekch net, and monthly bulletins at 
three-quarters (f ) of a cent each. 

(8) To supply to the buyer music-roll catalogues or bulletins under this 
agreement, the same» bearing the name and address of the Universal Music 
Company, and no other name and address to be placed by the company on 
either music rolls, music-roll boxes, catalogues, or bulletins, except as herein- 
after provided. 

(9) To supply to the buyer music rolls having a special width the same as 
the buyer has been obtaining from The -^olian Company, said rolls and boxes 
to have the buyer's special label, but such special rolls to be taken by the 
buyer in lots of not less than fifteen (15) of each number ordered. 

SECOND. 

In consideration of the foregoing agreements on behalf of the company the 
buyer covenants and agrees : 

(1) That he will not purchase for his own use or for sale, directly or indi- 
rectly, or through his branches, any perforated music rolls, except those manu- 
factured by the company, and that he will not offer for sale, sell, or deal indi- 
rectly, or through his branches, any perforated music rolls except those so 
manufactured by the company. 

(2) That he will cooperate with the company in order to induce his manu- 
facturers and dealers to purchase only such perforated music rolls as are 
manufactured by the company, as hereinbefore provided, and to endeavor to 
induce such manufacturer or dealer to sign an agreement to that effect, and 
should any manufacturer or dealer at any time decline to handle the company's 
rolls exclusively, excepting rolls of the size and style which the company does 
not make, and provided further the said manufacturer or dealer shall not at 
all times maintain the prices on the new rolls covered by this agreement, then 
the company shall have the right to demand that the buyer discontinue the 
sale of such rolls to such manufacturer or dealer, without violating this con- 
tract 

(3) That he will construct all the piano players and player pianos, or parts 
of same, manufactured and dealt in by him either directly or indirectly, to 
accept the pianola width or standard roll with fianges and pins, or the said 
instruments shall be made to accept the special width roll previously made 
for the buyer by the JEolian Company. 

(4) That he will not engage in the manufacture of perforated music rolls 
in any form, either directly or indirectly. 
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• 
(5) That he will at all times maintain the list prices established by the 
company on perforated music rolls, and that he will endeavor, either himself 
or through his manufacturer, to procure from each dealer, as far as possible, 
a contract wherein such dealer shall agree to maintain list prices, and in case 
any of said dealers shall at any time decline to handle the company's rolls 
exclusively, excepting rolls of a size and style which the comt)any does not 
make, and provided further, that the said dealer shall not at all times main- 
tain the catalogue prices on the rolls covered by this agreement, then the 
company shall have the right to demand that the buyer or his manufacturer 
discontinue the sale of its rolls to such dealer, without violation of this con- 
tract, and a manufacturer purchasing rolls of the buyer shall also agree to 
exact the same condition of said manufacturer's dealer. 

THIRD. 

It is further mutually agreed between the parties hereto as follows : 

(1) All rolls purchased from the buyer, or his manufacturer, by buyer's 
or his manufacturer's dealers, shall be invoiced at not to exceed fifty (50) per 
cent off from the list prices in the company's regular catalogue. 

(2) No dealer shall be eligible under this agreement as a purchaser of the 
buyer, or his manufacturer, of the rolls referred to, imless he is a recognized 
piano and music dealer. 

(3) Nothing contained in this agreement shall be construed to cover any 
rolls manufactured by the company for the ^olian Company, or to fit its 
pipe organ, or with metrostyle or other special patented markings for special 
use for the instruments manufactured by the iEolian Company. 

(4) Should the buyer manufacture piano players or player pianos, or 
player parts, which instrument shall accept a roll other than covered by this 
agreement, then, in such case, the buyer agrees to supply such special j^oils 
upon terms and conditions to be specially agreed upon. 

(5) It is expressly understood and agreed that if the perforated music is 
made the subject of copyright by statute, or it Is adjudged by any trial or 
appellate court to, be the subject of a copyright, then in either or both of these 
events the company may, at its option, at any time, and as often as is neces- 
sary, increase the price thereof, so as to cover royalties paid by the company, 
including expenses of accounting therefor; all other expenses incurred by 
reason of copyright by aiiy increase as above shall likewise operate as to all 
contracts similar to this one with other parties. 

(6) The buyer agrees that he will not offer for sale niusic rolls, either 
directly' or indirectly, or through his manufacturer or branches, to the dealers 
of the JEolian Company, when such dealer handles no other player. 

(7) The company shall have the right to solicit music-roll orders from all 
dealers, but only for the account of the buyer or his manufacturer, when such 
dealer handles exclusively the players or player pianos manufactured by the 
buyer or his manufacturer. 

(8) The company shall fill all orders for the buyer or his dealer or manu- 
facturers within a reasonable time and as promptly as the company supplies 
its 'own dealers, excepting in case of delay from fire, flood, strikes, or other 
unavoidable contingenpies. 

(9) In case the buyer or the company violates any of the covenants of this 
agreement to be performed on his or its part* the injured party shall have the 
right to terminate this agreement forthwith. 

(10) And it is further agreed that should the company waive any breach 
of this contract on the part of the buyer the said company shall not thereby 
waive any subsequent breaches thereof. 

(11) This agreement applies only to the United States of America and shall 

become operative on and shall continue in full force and effect for 

three years from said date. 

(12.) It is further agreed that should this contract be violated by either 
party and become null and void that the company shall have the right to pur- 
chase back from the buyer any new or unsoiled music rolls, purchased of the 
company by the buyer and which the buyer may have in stock at such time, 
upon the basis of ten (10) per cent less than the net cost of such rolls to the 
buyer. 

In witness whereof the parties hereto have attached their corporate seals 
and caused to be affixed the signature of their respective officers authorized 
for the purpose the day and year first above written. 

Dated . 
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DEALEB*S AGREEMENT. 

In consideration of being permitted to purcliase perforated music manufac- 
tured by the Universal Music Company, and further, in consideration of the 
privilege of having access to their complete catalogues and monthly bulletins, 
and further, in consideration of the protection in selling prices of said music 
rolls by other dealers : 

I, therefore, agree to at all times sell rolls purchased under this agreement 
at the catalogue prices, and I will in no manner, either directly or indirectly, 
cut such prices, and will handle for sale or otherwise no perforated rolls other 
than those manufactured by said Universal Music Company, provided such rolls 
shall be invoiced to me at all times at as low a price as to any other dealers 
in like quantity, and further, provided I am supplied with catalogues and 
monthly bulletins without cost to me for such catalogues and monthly bulle- 
tins, and further, provided my orders for rolls shall be filled with promptness 
equal to that of any other dealers, delay from strikes, fire,^ flood, or other 
unavoidable causes excepted. 

(Signed) . 

Dated . 

The Chairman. Who is the representative of the ^olian Com- 
pany here? 

Mr. Pound. It is Mr. Bowers. 

Mr. Bowers. That is a misstatement. I stated this morning that 
I did not represent the company, and I did not. 

Mr. Pound. He is in charge of the sheet-music department of 
Lyon & Healy, who are the agents of the -3Eolian Company. He 
said to me last night, in the Raleigh Hotel, that he, personally, was 
the one who solicited and obtained most, if not all, of these con- 
tracts. His name is signed as a witness to most of these contracts 
for the JEolian Company. If that does not make him the agent of 
the JEolian Company, I do not understand the law of agency. 

Mr. O'CoNNELL. Mr. Pound says there is no provision for the 
abrogation of this contract. There is such a provision. It is pro- 
vided that in the event a dealer or buyer sells any other kind of 
roll they then lose their right to get any more from the ^olian 
Company. 

Mr. Pound. Yes; but what I mean is that there is no provision 
for the abrogation of the contract as has been claimed in the event 
that the Supreme Court fails to sustain their contention. 

Mr. HiNSHAW. How many contracts of that kind have been exe- 
cuted? 

Mr. Pound. I do not know. 

Mr. Walker. Does not this contract provide that if legislation 
can be secured it shall go into effect at once? 

Mr. Pound. Yes; it anticipates this legislation. 

Paragraph 5 anticipates this legislation. 

Mr. Sowers. May I interrupt you to make a statement? 

Mr. Pound. Yes, sir. 

Mr. Bowers. I wish to say that this contract which the gentleman 
has presented is not the contract made between the JEolian Company 
and the publishers* 

Mr. Pound. No ; they make a different one with the publishers. I 
have already stated that they made two contracts. 

Mr. Currier. This is the contract they make with the manufac- 
turers? 

Mr. Pound. Yes, sir. 
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Mr. O'CoNNELL. These contracts are not to be made with houses 
that cut music rolls. They are only to be made with houses that) 
as manufacturers and dealers, use music rolls. The consequence is 
that if they buy a single roll anywhere else they can not get any 
more from the ^olian Company. 

Mr. BuRKAN. Is not that in violation of the Sherman Act ? 

Mr. Pound. Possibly it may be. But I say this committee should 
not put us in the position of beins molested and harrassed. It is not 
for us to be compelled to go to the courts and to have our business 
tied up simply because it is possible that the contract of some other 
person is in violation of the Sherman Act. 

Now let me explain further along the line of the JEolian contract. 
The jEolian people have filed for copyright in this office, and have 
obtained copyrights, down to the first day of this month on 984 of 
their rolls. On the 6th day of this month, the day before this hear- 
ing was commenced, they filed 10 more perforated rolls for copyright. 
The list is here and may be seen. I observe, if you please, that they 
have taken practically all the music of the masters. They have taken 
Beethoven and Handel and Chopin, Mozart, and others and have 
copyrighted every single one of those things. All of the older syril- 
phonies and the older operas have been copyrighted by the -^olian 
company on these perforated paper rolls. To date there are 994 
of them. I notice that two of Mr. Sousa's marches, " The Bride 
Elect " and " The Stars and Stripes Forever," are included in that 
list. He tells me that this is news to him and that he never knew the 
JEolian company had done it. 

Mr. SouSA. Do you know that they have any right to do it ? 

Mr. PocTND. No, sir; I do not. I question their right to do it. 
I question their right to do everything that they have done in this 
matter, and I am here to question it. The ^olian company went 
into this campaign three years ago last March and they say they 
have spent $40,000 getting ready for this fight. We are brought 
into it at the last minute. But I say that whatever may be your 
opinion or your judgment as to the necessity of this bill along 
other lines, the independent manufacturers of this country, and 
there are large numbers of them, ought not to be handed over to the 
mercy of this monoply or this trust which is already created. 

Mr. HiNSHAw. Do you know who constitutes the JBolian com- 
pany? 

Mr. Pound. I can not tell you. It is a Connecticut corporation 
and is a $10,000,000 corporation. 

Mr. Chaney. It is not a New Jersey corporation ? 

Mr. Pound. No, sir. 

The Chairman. It is now 5 o'clock and the hour for a recess has 
arrived. 

The committee, at 5 o'clock p. m., took a recess until 7.30 o'clock 
p. m. 

AFTER REGBSS. 

Mr. Bowers. Mr. Chairman, before Mr. Pound begins I lust wish 
to say that in the matter of the iEolian contract alluded to, that I got 
it for the music publishers and not for the ^olian Company; and in 
addition to that I make statement in answer to Mr. Cromelin that 

CH— 06 20 
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Lyon & Healy were not the western agents for the ^olian Company. 
I said that we were for Chicago, but 1 should have added that we are 
for Chicago and a limited territory tributary to Chicago agents for 
the JEolian Company. 

Mr. Low. 1 should like to ask Mr. Bowers if his house owns the 
stock of the ^olian Company to a large proportion. 

The Chairman. This is all in the time of Mr. Pound. 

Mr. Pound. Yes. 

Mr. Bowers. It does not, sir. 

Mr. Pound. Well, it is a fact that they are heavy stockholders in 
the iEolian Company, is it not? 

Mr. Bowers. The estate of Mr. Healy owns some stock, and also 
Mr. Gregory. They own small holdings. You said large holdings. 
It is quite a small portion that they own. 

Mr. Pound. Mr. Bowers, in this White-Smith v. Apollo action the 
very exhibit which was the basis of that action in behalf of the -^o- 
lian Company was one of your contracts and bears your signature as 
a witness. 

Mr. Bowers. Yes; I witnessed quite a number of them. 
•Mr. Pound. That is contained on page 520 of the record of that 
case. 

Mr. Webb. You had better give the stenographer something a little 
more definite, so that you may refer to that case. 

Mr. Pound. iTiave here, the recorcj in the court of appeals in the 
matter of White-Smith Music Publishing Company v, Apollo Com- 
pany, an action in equity, and on page 520, one of the exhioits of the 
case, one of the contracts entered into by the -SJolian Company with 
the Clayton F. Summy Company, of Chicago. 

Mr. Low. That matter appears on pages 13 and 14: of the arguments 
last June. 

Mr. Walker. I would like to ask Mr. Bowers if he did not sign 
nearly all of these seventy or eighty contracts as a witness? 

Mr. Bowers. I think not, sir; I signed quite a number, but not all. 

Mr. Walker. How did it happen that you represented all of the 
numerous publishing companies instead of representing the ^olian 
Company ? 

Mr. Bowers. I was accredited from the Music Publishers' Asso- 
ciation. 

STATEMENT OF MB. GEORGE W. FOUND— Continued. 

Mr. Pound. Mr. Chairman and gentlemen of the committee: The 
statement made by Mr. Bowers just now in your presence that he is the 
avowed agent of the ^olian Company, he having charge for his firm 
of one entire department of their business, that firm being the agent of 
the ^olian Company and that firm having stock in the -<Eolian Com- 
pany, he then adding to that statement that he solicited these contracts 
m behalf of the music publishers, seems to me to add very materially 
to my statement and to the importance which it gathers here, and back 
of it all, as I said before, is not the composers; it is the ^olian Com- 
pany and this association of music pubHshers, who are here seeking 
this monopoly. Now, under the decisions of the law of the land as it 
stood, as it has stood, and as it stands to-dav, and will stand for all time 
unless the Supreme Court overturns this decision — going way back to 
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the McTainany case, twenty years ago, and coming down through all 
the stages of all the litigation we have had on that subject — 1 say, in 
the light of all that jurisprudence, we were told b}^ the Gbvernraent of 
the tfnited States that we had a right to engage in this business. We 
employed large capital, we built factories, and we put all our eggs in 
this basket. You have no comprehension, I firmly believe, of the 
magnitude of this business. As a simple illustration of it, 1 would say 
that just one of my client's purchases of talking machines and talking- 
machine records for the month of October last was over $55,000 for 
the one month, and those go out, not to the homes of the rich of this 
country, but to the homes of the workingmen. 

The workingman is the man who buys the talking machine. It 
brings home to him that which he can not get. It gives him the best 
operas, the best music, it gives him his evening's entertainment, and 
it is the home of the poor man which is primarily of necessity affected 
here, and when we have a contract confronting us, like paragraph 5 
of this contract that I offered in evidence this afternoon, giving the 
wSolian Company not only a monopoly in this business, not only the 
monopoly in the sale of perforated paper rolls, but also saying to these 
dealers that they can not and dare not use any other perforated paper 
rolls, and not only that, not stopping there, but that they must not 
use any other machine than the ^olian machine-»-and theo right along 
in that same paragraph giving to them the right to raise the price as 
they see fit, as they deem necessary, and binding that other man, that 
manufacturer, that publisher, not only by the contract itself, but by 
the written guaranty attached to the end of it, that he will live in 
accord with it — I say when you do that you hand over to these men 
here, opposed to us, an absolute unqualified monopoly such as does 
not exist to-day. 

The Chairman. I would like to interrupt you for a moment to ask 
a question upon the point of the money invested in your business. 
Suppose composition should cease, what would happen to your 
business? 

Mr. Pound. The composition of music? 

The Chairman. The future composition of music should cease? 

Mr. Pound. Of course, should future composition cease, which can 
not happen 

The Chairman. I understand that, but suppose it should? 

Mr. Pound. If this bill passed, we even more would be at the mercy 
of the ^olian Company. The ^olian Company in their last catalogue, 
if memory serves me correctlv, had a list of 9,000 perforated paper 
rolls. They have had copyrighted in this oflice about 1,000 of those 
rolls. It would be but a very brief day or two before all the rest of 
them would be copyrighted so that we would be absolutely debarred 
, from all the old masters; we would be barred from all music in the 
past, and then by this contract they seek to bar us in the future. 

The Chairman. Suppose this bill does not pass, and suppose that 
compositions should cease, in what respect would your business be 
affected? 

Mr. Pound. It would certainly be seriously affected. 

The Chairman. Now, then, this bill, as I understand, is not expected 
to be retroactive? 

Mr. Pound. It undoubtedly is, however. 

The Chairman. In what respect? 
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Mr. Pound. I will point that out to you, if I may. You take, for 
instance, in tbe case of these 1,000 rolls, so to speak, already copy- 
righted by the j^jolmn Company 

Mr. CuRRiBR. Do you suppose that the copyright they have taken 
gives them any right? 

Mr. Pound. If this law should pass, I think so. 1 do not think now, 
at the present time, their copyright is worth anything. Frankly, no, 
I do not think it is worth the paper it is written on. Of course the 
fact that they believe that is snown by the fact that they are not 
endeavorinjf to enforce those copyrights as against us. But suppose 
you pass this bill, what becomes of us then on that music they have 
copyrighted? Certainly those copyrights would become good then. 

Mr. Currier. Under what paragraph of this bill? 

Mr. Pound. Under paragmph (g) and its dependencies. 

Mr. CuRRi£R. Does not paragraph (g) particularly provide that this 
shall be a reproduction of music copyrighted after this act shall have 
gone into effect? 

Mr. Pound. They have the records right here. 

Mr. Currier. Would not this make it apply solely to new music 
copyrighted after the passage of this act? 

Mr. Pound. Yes; that section taken alone so implies, but we could 
not come and cut these same holes. 

Mr. Currier. Why not? 

Mr. Tindalb. Will you allow me to say that these numerous rolls 
which the ^Sllolian Companj' have copyrighted, or any other which 
involves the works of the old masters — nobody can do that. All in 
the world that the iEolian Company has copyrighted has been their 
own particular arrangements. Anyone, John Smith or anyone else, 
can make his own ari-angement of any of the works of the old masters. 

Mr. Pound. Then why do they copyright? 

Mr. TiNDALB. They copyright their own arrangement. 

Mr. O'CoNNEix. Mr. Chairman, I think section 6, taken in conjunc- 
tion with subdivision b in section 18 would cover the question. 

Mr. CuRRiKR. Yes. Section 6 provides that additions to copyrighted 
works, and alterations, revisions, abridgments, dramatizations, trans- 
lations, compilations, arrangements, or other versions of works, 
whether copyrighted or in the public domain, shall be regarded as new 
works subject to copyright under the provisions of this act. 

Mr. Currier. I was asking only for information. 

Mr. O'CoNNELL. If you take subdivision b of section 18 you will 
iSnd that gives copyright for fifty years after ''any arrangement or 
reproduction in some new form of a musical composition." Now, 
where this filing of these 994 records with the Librarian of Congress 
would come in would be this, that it would establish, beyond perad- 
venture, these people were the first cutters and the first to make the 
new arrangement. 

Mr. Pound. Now, I have here one of our perforated rolls. This 
roll which I exhibit to you has practically ten perforations to the inch. 

The Chairman. Where do you secure the music? 

Mr. Pound. Oh, from all sources. I will come to that in a moment. 
I am going to discuss that. You will observe that this perforation, 
this cutting, is different from what you have seen on other rolls to-day. 
We do not cut our paper, as the iEolin Company cuts theirs. There are 
many different ways of cutting that. 
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Mr. Chaney. Could you not copyright your peculiar way of doing 
that, notwithstanding they copyright theirs? 

Mr. Pound. That, I take it, would be a question. We want that 
privilege. 

Mr. Chanky. If this bill passes, would you conclude that you could 
not? 

Mr. Pound. 1 would conclude that we are absolutely barred by this 
bill. 

Mr. FuRNiss. No, sir; you have a perfect right to make any arrange- 
ments of standard music. 

Mr. Pound. I do not think so, with all due deference to Mr. Fur- 
niss. Here is one that has a hundred notes and here is one that has 
only forty -one notes. 

The Chairman. Under what provision do you claim you are barred 
from copyrighting that roll and the iEolian Company is permitted to 
copyright its roll? 

Mr. Pound. Because I take it that the ^olian Company would say 
to us that our roll — if their argument here is good for anything at all 
along this l^ne — then it would follow that they would say to us that 
our cutting was simply a mechanical diflFerence, that it was '* a material 
part" of their work. That it produces the same melody, we will say. 
substantially the same, and that our dijfference was simply a mechanical 
difference and as such would not entitle us to a separate copyright. 

Mr. Chaney. Well, you know that it is the arrangement of words 
in a book and not the ideas that are copyrighted. 

Mr. Pound. Yes. 

Mr. Chaney. Then would it not be so in this case? 

Mr. Pound. We think it would not. 

Mr. Chaney. Why not? 

Mr. Pound. It would seem so to us. 

Mr. Chaney. Why ? What provision of the bill here do you think 
would prevent it? We are trying to get at the fact, of course. 

Mr. Walker. Mr. Pound, may I interrupt there? I have my eye 
on the provision at this moment. It is in subsection (b) of section 18, 
page 14. That is the section alluded to a moment ago, in full. Now, 
let me eliminate the verbiage and read as follows: "Any arrangement 
or reproduction in some new form of a musical composition." The 
^olian a,rgument would be this: That, having taken one of the compo- 
sitions of, say, Beethoven, and being the first to reproduce that in any 
form of reproduction, they hold a copyright for fifty years on all 
sheets to do that, because they were the first to do that. That will be 
their argument; so that, according to the theory of this bill, as I under- 
stand it — that because they would be the first to take a classical piece 
of music and perforate a sheet of paper to perform that music — they 
would have a permanent, copyright, which would cover all perforated 
sheets of paper capable of rendering that music. 

The Chairman. Can you not modify that, so as to take that chance 
out? 

Mr. Chaney. What is the trouble with eliminating that? 

Mr. FuRNiss. eJudge Walker, if I may be permitted to say 

Mr. Pound. Wait a moment. I object to Mr. Furniss interrupting. 
I can not be interrupted at all times. 

The Chairman. Mr. Pound has the right to use his own time if he 
sees fit. 
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Mr. Pound. Mr. Chairman, in answer to the question as to whence 
comes our music, a large proportion of it comes from the composers 
and from the publishing houses themselves. I will read to you a letter 
bearing date April 7, 1906. It bears the letter head of Harry Tilzer, 
music publisher, New York, Chicago, San Francisco, and London, and 
is as follows: 

Dear Sir: Am glad you received "Amity song'* O. K., and I assure you I will 
more than appreciate all you do toward boosting my stuff along. Am inclosing you 
herewith "Moving day," which I wish you would also use, and I assure you I will 
more than appreciate the same. Wishing you all kinds of success, and hoping to 
hear from you in the near future, v 

I beg to remain, yours, very truly, Harry von Tilzer. 

The Chairman. Is this gentleman a composer? 

Mr. Pound. Yes; and a publisher. Here is a similar communica- 
tion, bearing date April 25, 1906, bearing the letter head of Arthur H. 
Miller Music Publishing House, 509 Broadwa}^ Baltimore. He says 
that he is sending us '' What are you going to do when your clothes 
wear out," to be placed on music rolls. ^' Thanking you very much 
in advance for any favor j^ou may show us in this matter;," etc. 

The Chairman. Do you pay tliat class of composers any compen- 
sation ? 

Mr. Pound. No, sir; they do not ask compensation. They ask for 
the advertisement coming from their music being put out on these 
mechanical reproductions. 

The Chairman. Suppose they should desire compensation? 

Mr. Pound. They never have so far — never have asked for it. 

The Chairman. Gentlemen have appeared here who complain of the 
use of their compositions in these musical devices without their con- 
sent, without paying them a compensation. 

Mr. Pound. We contend, sir, that that position is not well taken, 
that as a matter of fact every composer in the land and every music- 
publishing house in the land is glad to get the advertisement follow- 
ing from the mechanical reproduction of their music. It is regarded 
in the trade as the best assistant to the sales of their music of any form 
of advertising. Mr. Brooks, of the Chicago Marine Band, is another 
gentleman who very f requentl}^ sends his compositions to our company 
and requests them to be put on the rolls so as to give them publicity. 
Lots of these people pay singers in the music halls to sing their songs, 
and they pay bands and furnish them with their music. 

The Chairman. That class of people would not object to the pro- 
vision in the proposed law ? 

Mr. Pound. I don't know whether they would or not. I believe 
they would prefer to have it as it is now. 

The Chairman. They would not object? 

Mr. Chaney. It would not interfere with them. 

The Chairman. They would not object, because it does not interfere 
with their composition. 

Mr. Pound. I think the form which their objection would take 
would be that if this bill created or tended to create any narrowing 
down of the output of music into a monopoly that it would force them 
to deal with one house and only one house. I think they would much 
prefer that their music should be cast broadcast. 

Mr. Walker. Would you let me make a suggestion there? 

Mr. Pound. Yes. 
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Mr. Walker. The only music composers that have appeared before 
this committee, either in writing or orally, to ask for this legislation 
are three in number, Mr. Sousa, Mr. Victor Herbert, and Mr. De 
Koven. Mr. De Koven did not come in person. The almost univer- 
sal desire of the musical publishers of this country, as far as I can find 
out, is that that section (g) shall not be enacted. 

The Chairman. Musical composers, do you mean ? 

Mr. Walker. Yes. 

Mr. Sousa. Can I say a word here? 

Mr. Pound. Not now. 

Mr. Walker. I have the floor. It has been yielded to me. I have 
been an attendant at all of the hearings and only two men have appeared 
who said they were composers and that they wanted this legislation, 
arid those two men were Victor Herbert and Mr. Sousa. Jn addition 
to that, it has been stated here that Mr. De Koven took the same view, 
but he has not been here. 

The Chairman. Mr. De Koven, Saturday afternoon, through Mr. 
Berry, as I recollect, secured permission to file his statement. 

Mr. Walker. Certainly. No doubt he agrees with Mr. Herbert 
and Mr. Sousa. This afternoon we had here the leader of the Marine 
Band in Washington, a distinguished composer also — not so famous 
as Mr. Sousa, but, nevertheless, his successor as master of that Marine 
Band. That gentleman was all ready to stand up here and tell this 
committee that he did not as a composer desire this legislation, but 
unfortunately he is unable to be here to-night. Judging from the 
knowledge I have been able to gather during six months it is my 
opinion that of all musical composers in the United States ninety- 
nine out of every one hundred of them are intelligent enough to know 
that the enactment of this bill will be against their interests, and any- 
how, whether that is so or not, none of them have come here and 
asked to have the bill enacted. Further than that, that sheet that 
Mr. Putnam carries, which sets forth the gentlemen who want this 
bill enacted, does not contain the name of a single musical composer. 
It contains one heading that purports to relate to something with 
musical composition, and under that list are contained the names of 
two ladies, but no gentlemen. 

The Librarian. You mean the list of participants in the conferences ? 

Mr. Walker. So that the fastnesses of the North Pole, where 
Lieutenant Peary has lately been, is no more silent than is the great 
mass of musical composers of the United States in advocacj' of this 
bill, and the situation comes down to this, that gentlemen who are 
not composers,' who are engaged in a mercantile business, the iEolian 
Company and their friends, are seeking, under the guise of the merits 
of the musical composers, to drive their competitors out of competition 
with them in a commercial business. 

Mr. Sousa. Can I say a word here? 

Mr. PouNp. It will have to be very brief, and this will be the last 
interruption that I shall permit. 

Mr. Sousa. Mr. Chairman, 1 can not understand why the passage 
of this law will interfere with these gentlemen who want to go to the 
talking machines. If 99 per cent of the composers are willing to give 
them their product, all right. I can not understand why I should be 
robbed in that way. It will not hurt you, and if 99 per cent of them 
give the music to these people, all they will have to do is to pay me- 
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I can not understand how this law will interfere with tl^em, and I am 
not standing for any publisher. I am standing for John Philip Sousa, 
and America., 

Mr. Walker. The interest the 99 per cent have in the defeat of the 
bill resides in the- fact that thev will sell more music if we continue to 
advertise their business than they will if the Aeolian Company drives 
us out of business. 

Mr. SousA. 1 prefer to be the judge of that myself. I want to 
select the means of advertising my music. 

Mr. McGavin. Mr. Sousa, there was a representative of a phono- 
graph company here last session who, 1 think, in the hearings made 
the statement that you at one time had come to them and besought 
them to put 3^our music on their machines. 

Mr. Sousa. 1 beg to state here that the stp,tement was so absurd at 
the time that 1 did not take it seriously. It is absolutely false. 

Mr. Cromelin. Mr. Chairman, I would like to state that I am the 
vice-president of the company referred to — the Columbia Phonograph 
Company. Mr. Sousa claims the city of Washington as his home. 
So do we. We started in business in the District of Columbia about 
the time Mr. Sousa, then leader of the United States Marine Band, 
won his first laurels as a composer. The first band records I have 
any recollection of were made by Mr. Sousa and his band, and I have 
very distinct recollection of advance scores of Mr. Sousa's being sent 
to our laboratory to be played on our records before the sheet music 
was out. There never was a time from then until now that Sousa 
and his band have not made talking-machine records, for which they 
have been liberally paid; and my company has spent thousands of 
dollars and have distributed millions of circulars . advertising Mr. 
Sousa's marches. 

Mr. Sousa. But I do not want your advertisement. 

Mr. Cromelin. 1 know; but when you say that the statement 
referred to is not true, I wish the committee to know that I was here 
in Washington at the time, and I know whereof 1 speak. I do not 
think that Mr. Soiisa, on reflection, will deny what I have stated. 

Mr. Sousa. I will not deny that my band played for their records, 
but I never was in the laboratory of the phonograph company in my 
life. 

Mr. Pound. The distinction is that Brother Sousa's band goes and 
plays, but that he does not go in person. Now, referring to Mr. 
Zimmerman, the musical director of the band here in Washington, and 
a somewhat well known composer, I will say that, finding himself 
unable to remain here, he sent me his card, which I hold in my hand, 
with the request that I say to this committee that he believes, and that 
it is his opinion as a composer and band leader, that the advertisement 
derived from the reproduction of his music on instruments is of far 
more benefit to him than any small royalty which he might get. 

Mr. Webb. What is the name of the gentlemen? 

Mr. Pound. Mr. John S. M. Zimmerman. 

Gentlemen, we have been in this business and we have built up a 
great industry. So far as intellect is concerned, I think there is a lot 
of nonsensical sentiment in this discussion here. There is no business, 
no class of business, in this country which has developed a keener 
competition, brighter genius, than the automatic and mechanical music 
business. The man who invents those machines is an intellectual genius, 
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an intellectual giant. He is entitled to his protection just exactly as 
much as the composer is entitled to his. We have gone along these 
lines believing, and the law of the land tells us we have a right so to 
do, that we have a right to be in this business. We have built great 
factories, and what we object to here primarily and essentially is now, 
when they have failed in every other way, when the iEolian Company 
in the contest for industrial supremacy, in this contest of brains against 
brains, has been falling behind, if you please, a little, not hardly able 
to keep up in the struggle for commercial supremiacy — what we object 
to is to then have them resort to this legislation. They set aside a 
fund in March, 1902, to organize and create sentiment, to institute 
litigation, procure legislation, and to introduce a bill in Congress. I 
say to pass this bill you not only t^ke this property from us and destroy 
<5ur vested rights, but you do more than that. We have paid to the 
United States Government hundreds of thousands of dollars in these 
inventions. One of my clients has practically spent $100,000 along 
this line. He has 90 or 100 patents. We have been told by this Gov- 
ernment that we were protected in that, that when we got those inven- 
tions and paid the Government for the patents upon them the law said 
we had a right to reproduce this music and put it on the market and 
sell x\>» 

The Chairman. That is the precise question 1 ask you. Where is 
the provision in this bill that does deprive you of any existing prop- 
erty rights that you possess? 

Mr. rouND. Because to-day we have a right to reproduce this music. 

The Chairman. Music not yet composed? 

Mr. Pound. Yes; any music as it is composed. We havq a right 
under the law of the land as it stands to-day to reproduce that musics— 

Sast, present, or future. This bill says to. us that we can not repro- 
uce that if some fellow tells us we can not. The argument is made 
here that this is a restriction of property rights. I do not take it so. 
You and I have not the right, under the law of the land, for instance, 
to indulge in the retail sale of liquors. The law of the land says you 
have not that right, but it goes on to say that if you pay a certain sum 
of money, if you get a certain number of consents, if you keep 200 
feet away from a church door, from a court of justice, from a school- 
house, etc., that then vou may have that right. There is no property 
right which, in the full meaning of the term, is absolutely exclusive; 
that is, exclusive as to all conditions and free from covenants. Such 
a thing in this age of business development, this magnitude of enter- 

frise we live in, could not be possible. Following along that thought, 
believe it is suggested by the professor of theory in the Cosmopoli- 
tan School of Music in Chicago and b}^ other noted musical critics and 
authorities that, as a matter of fact, these brains that compose the pop- 
ular music of to-day do not originate anything. I believe it is con- 
tended that there is not 5 per cent of the music brought out to-day 
that is absolutely new. One illustration that was used in the discus- 
sion is that famous song of ''Annie Rooney," which was so popular a 
short few years ago. That was absolutely taken from Beethoven. 
To be sure it was made to increase, made to run faster, but the mel- 
ody is there, and that can be- followed out by those competent along 
that line, and similarly it will be pointed out to you to-night by one of 
my associates in reference to the music of one of these gentlemen who 
have asked you to pass this bill, and he will take up some of our most 
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prominent successes and show you that they were published seventy 
years ago in Germany. 

Mr. FuRNiss. ^ 'Annie Rooney" is not copyrighted. It has always 
been in the public domain. 

Mr. Pound. That does not touch the question. There is one other 
point. In no other countr}'^ in the world is there any such law as is 
proposed to be enacted here. You are making and creating an abso- 
lutely radical departure from all established law and custom. I have 
here the German law. Reading from section 22, page 9: 

Reproduction is permitted when the musical composition is, after publication, trans- 
ferred to disks, plates, cylinders, bands, and similar parts of instruments for the 
mechanical rendering of pieces of music. 

There is not any country to-day, if we except Italy, where this ques- 
tion is still undetermined. There is not any place in the world which 
gives any such right as these people ask for here. And we submit 
that the animus of this matter, and the contradiction of the theory 
that this is in behalf of the musical composers, is amply shown here 
by this contract which has been offered in evidence this afternoon. 
When the Music Publishers' Association sent their paid attorney here 
to stand in front of you and say he comes here as their attorney and in 
behalf of the musical composers I think it should be taken with a grain 
of salt. 

Mr. BuRKAN. I do say that. I am here in behalf of the musical 
composers. 

Mr. Pound. When he says this, in the light of that contract, what 
is" the animus, then, behind the proponents of this bill? My conten- 
tion is that we ought not to be turned over to the mercies of this 
monopoly. As one of their gentlemen remarked here the other day 
in private conversation, " Why, inside of a year we will have you fel- 
lows crawling on your bellies, where you belong." Certainly they 
would. • 

Mr. BuRKAN. Who told you that? 

Mr. Pound. I will give the committee the name if it is desired. 

Mr. Hedgeland. Mr. Leo Feist told me that. 

Mr. Pound. I do not care to mention any names. I am not going 
into that argument; but it does seem to me that the proper solution of 
this question as it is presented to us here now, and the fact is, that this 
bill as it is should hot be passed. I believe we are all sincere, more or 
less, and 1 believe this measure as it is before you should not be 
enacted. 1 believe the only proper way of solving this question is to 
separate the musical composition part from the other portion of the 
bill altogether. Then let us all come in here and agree on a reason- 
able and proper measure, and we will meet these gentlemen and agree 
to any bill which is proper and which properly safeguards our interests. 
This bill does not. 

\\'e are getting rather tired these days of these large combinations 
and trusts and monopolies, and I tell you that the people who suflfer 
because of these combinations in restraint of trade are always the 
people of the homes. The schoolboy, reading history, reading of the 
defense of the Pass of Thermopj^lae, fires himself with emulation and 
ardor as he reads how the blood of those- three hundred added itself to 
the flow of that reddening river, and afterwards in later life, in the 
broader knowledge of manhood, it comes to him that beyond and 
behind Thermopylae lay the homes of a kingdom, and that it was not 
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the sacrifice of life there, it was not the splendid, indomitable, physi- 
cal courage displayed there which was the moving spirit that animated 
it all, but it was the homes that la}^ behind Thermopylae. That is what 
there is to this bill. It is iniquitous, it is wrong, and is especially 
iniquitous and especially wrong in view of these contracts that we 
have shown to you. This concern, a combination of gentlemen who 
would come here and ask at your hands a radical departure from all 
existing law and custom, would ask you to put in the statute books 'Of 
this land a law giving them something wtiich they have not now, 
which they have not either by law of equity or custom or the law of 
statutes, should come here with clean hands. They should not come 
here tarnished by an attempt in advance to create a monopoly based 
upon your law. The paragraph said, "As may be provided by statute." 
I believe that the automatic musical instrument is an educator. I 
believe that it does very much indeed for the music-loving people, 
about whom our good friends have talked to you here. They profess 
great interest in the public and in the cause of musical education, but 
it seems to me that the public is the one and the sole element which 
has been omitted in their consideration. It is a very common thing, 
my clients tell me, to have people come into their establishments and 
ask them to have some piece played by one of these mechanical instru- 
ments, and for them then to buy the sheet of music so that the}^ may 
take that home and learn it upon the piano, first getting the piece 

Slayed upon the automatic instrument to see how it should be played, 
^ne of our friends here, one of our composers, who to-day is very 
active in asking you to support this bill, frankly states that one of his 
successes was known and called for and demanded all ov^er the country 
because some talking machine had put it out. 

Mr. SousA. Will you add the rest of that statement? 

Mr. Pound. Yes. The rest of it was that you marveled why it was 
that in this tour, when only 200 copies of the piece of music had been 
sold you found this demand to have it pla^^ed. People wanted to hear 
it, to hear what it was. 

Mr. SousA. Exactly.. I composed it. 

Mr. Pound. And that finally you asked them and you were told 
that they had heard it on a phonograph or in some mechanical repro- 
duction. 

Mr. SousA. Exactly, and I was not paid for it. 

Mr. Pound. Now, I submit, gentlemen, that there is more to this 
than this mere question of sentiment toward the composer. The com- 
poser is now getting much benefit from the mechanical reproduction of 
music. It can not be claimed by any serious minded man that the more 
you send out and advertise a piece of music but what the demand for 
that in the sheet music form is going to become greater. Why, the 
JEolian people themselves publish a catalogue of 9,000 pieces of music. 
Every one of these gentlemen are continually advertising all their 
music, of course, but they find as I say that the playing of this music 
is its own best advertisement. 

The Chairman. Mr. Sousa complained just now saying that you did 
not pay |;iim for it. Does your company object to paying Mr. Sousa 
for his composition used in your machines? 

Mr. Pound. If you will pardon me and permit me to answer that 
a little later in my talk, I would be pleased to do so. It is the greatest 
utility for the greatest number that we contend should be considered. 
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Gentlemen, passing to some other features of the bill; I am not going^ 
to discuss them but briefly and suggest one or two amendments which 
have occurred to me. In section 15, page 11, after the word '' copy- 
right," line 20, insert ^'during such period onl}'^;" the thought there 
being to prevent actions for infringement for publication during the 

fieriod of time in which a copyright might not have been perfected, 
t simply provides here that the action might not be brought during 
thkt time. On page 18, line 3, make it read "public performance for 
profit." 

Mr. Chaney. Yes; we have had that already in that shape. 

Mr. Pound. On line 9, same page, after the word "conditions," 
insert " a sufficient security." 

Mr. Chaney. Do you think that is necessary? 

Mr. PouNO. Yes; I will speak of that, and after the word "rights," 
on the eleventh line, same page, insert "upon notice and upon such 
terms, conditions, and security as the court may prescribe." 

The Chairman. Why do you say that is necessary in the light of 
the words " upon such terms and conditions as the court may pre- 
scribe?" 

Mr. Pound. Because 1 believe in the first place that any remedy as 
drastic as proposed in this bill should not be granted in any case ex 
parte. 

Mr. Currier. With the first amendment you have offered, "a suffi- 
cient security," don't you cover every single word by inserting " upon 
such terms, notice, and conditions?" 

Mr. Pound. I believe, possibly, I do; but I thought this might 
make it a little stronger. 

Mr. Currier. The only addition there seems to be the word 
"notice?" 

Mr. Pound. Yes; that was my particular idea. 

Mr. Chaney. The court would not undertake to do it without giving 
notice? 

Mr. Pound. Well we do get such things, you know, all the time. 

Mr. Chaney. Well, 1 do not know where. I,t has not been my 
experience. 

Mr. O'CoNNELL. Would not that leave it to the court to say whether 
notice was required or not? " Upon such terms, notice, and conditions 
as the court may require." 

The Chairman. Have you ever known a case where the court has 
directed that this be done without notice? 

Mr. O'CoNNELL. Not that to be done, but I have known a great many 
ex parte injunctions to be granted. 

The Chairman. Where they are granted ex parte, is there not always 
power in the court to hear, upon application of the adverse party ? 

Mr. O'CoNNELL. Yes; but that would leave it open, it would leave 
it to the court to say whether in a given case notice was necestsary. 

Mr. Pound. And in the meantime what is to become of our busi- 
ness? Is it to be shut up? 

Mr. O'CoNNELL. I suggest that you change it, and say " upon notice 
and upon such terms ana conditions as the court may," etc. | 

Mr. Currier. Make it imperative as to notice. 

Mr. O'Connell. Yes. 

Mr. Pound. Most certainly, yes. 

Mr. BuRKAN. Suppose in the case 
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Mr. Pound. Pardon me one moment. 

Senator Smoot. Do you object to the suggestion that the Supreme 
Court be directed to make the rules for carrying out this law? 

Mr. Pound. We do not object to that. 

Mr. WaliLer. If you will permit me, I will suggest there that I 
think that is an entirely unwise scheme, because rules will have to be 
numerous and complex, and the Supreme Court will have no way of 
inventing them. 

Senator Smoot. That is the reason I asked you if you wished to say 
anything on that point. 

Mr. Walker. I have not spoken on the subject, and I took this 
opportunity, with Mr. Pound's permission, to express that suggestion. 

Mr. Pound. On page 26, line 10, change the word " may " to "shall." 

Mr. Chaney. So that actions arising under this act shall be instituted 
in the District, etc. 

Mr. Pound. Yes, and omit all of that paragraph after the word 
* 'inhabitants." 

Mr. Chaney. Or in the district where the violation of this act 
has occurred. 

Mr. Pound. Yes. 

Mr. Leoare. Why? 

Mr. Chaney. 1 should think you might damage somebody's chances 
and make it expensive. 

Mr. Pound. No, the publication, I presume, would be held to be — 
for instance, if some one ordered this roll of music from my client and 
sent $1, and this was expressed or mailed and in some way delivered 
to them, we will say at Honolulu, 1 take it that the violation of the act 
would be at Honolulu. 

The Chairman. Were you here the other day when 1 made the sug-, 
^estion in regard to a modification of that provision substantially this, 
*^ actions arismg under this act may be instituted in the district of 
which defendant or his agent is an inhabitant or may be found." 
Would you object to that provision? 

Mr. Pound. I do not see but what that answers the purpose. 

Mr. Chaney. Well, that was the form suggested the other day. 

The Chairman. It was not offered. It was simply a suggestion. 

Mr. Pound. We do not object to any reasonable provision, but we 
simply do not want to be at the mercy of somebody who will order a 
one-dollar roll away off at the uttermost limits of the earth and then 
sue us there. It would cost us more to defend it than it would be 
worth, and would put us at the mercy of anybody who so chose. 

Mr. McGavin. But under your plan it would be an inconvenience to 
the plaintiff? 

Mr. Pound. No; along that line I wish to say that any litigation 
which arises that is honest and sincere is not going to arise from the 
mere sale of one of these rolls. It is going to be from some heavy 
and persistent violation, and that is going to be a matter of much 
importance. It is going to represent large interests. It is going to 
be like this litigation that is going on now, where the -SJoHan Com- 
pany has furnished the sinews of war for this White Company, plain- 
tiff and appellant in the case on appeal in the Supreme Court, and it 
makes very little difference to them where that action is fought out. 
It is only to protect us against these little scattered suits all over the 
land where some fellow could hold us up for $50, and it would not 



318 COPYEIGHT HEARINGS. 

pay us to go and fight it. It would simply amount to paying that 
fellow tribute. 

The Chairman. Somebody stated the other day, when some gentle- 
man began the discussion of that, that it was not the purpose of the 
committee to permit a provision in this bill that would authorize the 
commencement of suits in the Philippine Islands, for instance, or the 
Sandwich Islands, or at any unreasonable place. 

Mr. Pound. That is all we desire. 

The Chairman. And for that reason the committee declined to per- 
mit discussion on that question. 

Mr. O'CoNNELL. Mr. Chairman, may I make a suggestion in regard 
to the venue of the action, as to whether that covers criminal prosecu- 
tions provided for by one section of the act; in other words, whether 
a defendant who is accused of willfully violating any provision of the 
act is taken for trial to the Federal district where the plaintiff resides? 

The Chairman. My suggestion was rather in the nature of an 
inquiry whether that amendment would not satisfy the interests of 
all concerned, leaving it so that the action might be brought in any 
district where the defendant is or his agent is an inhabitant or might 
be found. I think that would cover almost every case. 

Mr. Pound. One more remark, Mr. Chairman, and I shall conclude. 
I approach with some degree of embarrassment now the topic sug- 
gested by the chairman a few moments ago as to whether my clients 
would be content to pay royalty. I believe very frankly that the 
question should not properly be here, and 1 want to preface what I 
am going to say by stating that we believe this entire feature should 
be eliminated from this bill; that if it is even in contemplation 
it should be a separate bill, devoted solely to the purpose of musical 
copyright. But if in its decision of this question the committee reaches 
that point where it determines that there shall be some royalty here, 
we ask you then to consider in that connection our argument upon 
this question on this score of monopoly here, and we ask you not to 
enact the provisions of this bill as contained in the latter part of sub- 
sections (f) and (g,) because we believe they would put us entirely 
and totally at the mercy of this trust. The proponents of this bill 
say that any royalty provided for as a royalty would be unconstitu- 
tional. The opponents of this bill say the bill is unconstitutional in 
its present form. Where, then, is the legal provision which can meet 
the requirements of these two classes of gentlemen, which will meet 
all demand for royalty, if such there be? Some mature reflection upon 
that subject prompts me to suggest this proposition. Strike out of 
the bill the latter part of (f) and all of (g,) and all reference to musical 
coypyrights, and insert this provision 

Mr. Currier. Where does that come in — under (f ?) I presume it 
would have to come at the end. 

Mr. Chaney. It would be after (e.) 

Senator Smoot. It would be the proviso of (f,) would it not? 

Mr. Chaney. If he strikes out (f) and (g). 

Mr. Currier. He does not strike out all of (f ), What do you strike 
out of (f)? What words in (f) do you propose to strike out? 

Mr. Pound. Everything after the word " thereof" in the tenth line. 

Mr. Chaney. You propose to strike out all of (f ) after the word 
" thereof," and simply nave it read ** to publicly perform a copyrighted 
musical work, or any part thereof?" 
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Mr. Pound. Yes, my thought being that that has reference to a public 
performance for profit. For instance, something that would take place 
m a theater. I do not take it that, as it would then stand, would 
include the playing of a piece of music on a phonograph in your home. 

Mr. BoNYNGE. But according to the argument of Mr. Walker and 
some of the other opponents of the bill, that portion of (f ) which you 
retain is just as unconstitutional as any other part of (f) or (g). 

Mr. Pound. Possibly so. 

Mr. Currier. That is Mr. Walker's claim. 

Mr. Pound. I realize that that is so from their standpoint. 

Mr. Chaney. Now you strike out all of (g), do you? 

Mr. Pound. Yes. 

Mr. Currier. And all of (f) after the word " thereof." 

Mr. Pound. And insert the following: 

Provided^ That the purposes of this act be deemed not to include perforated music 
rolls for playinjr mechanical instruments or records used for the reproduction of sound 
waves, or matrices, or other appliances by which such rolls or records, respectively, 
are made. 

The Chairman. That is taken from the English law ? 
Mr. Pound. Yes; adding to that now this statement, in words or 
substance: 

Providedy Iwwever, That in case the applicant for copyright shall file with his appli- 
cation for such copyright his consent or willingness tnat the subject thereof may be 
reproduced on or in records as used in connection with automatic playing instru- 
ments in whatever form they may be, upon payment of a royalty of two cents upon 
and for each and every reproduction thereof, then the copyright thereon granted 
shall be extended to and shall cover such mechanical reproductions. 

Mr. Currier. That gives him the right to reserve altogether the 
piece of music from mechanical means, so that he does it to all. 

Mr. Pound. That would give everybody the same free, equal oppor- 
tunity. It would give a universal right. Now, let us get at the pres- 
ent royalty that a composer receives. The average has been carefully 
figurea out. Some of my associates can give you the computation by 
which it is arrived at. That average is found to be something about 
a cent and a half. I do not mean to say but what there are exceptions 
where they get more. I do not mean but what some successes go very 
high; but take all music published, and the average royalty to each 
composer on each sheet ot music has been determined to be about a 
cent and a half. 

Mr. FuRNESS. How do you make the calculation? 

Mr. Pound. Mv associates will give the figures if desired. But for 
the purposes of this suggestion I have computed it at 2 cents, merely 
as furnishing some criterion to go by. In the case of this one com- 
pany, whose representative told you to-day that they made 100,000 
records a day, you can very well see that those composers whose selec- 
tions become noted and have a sale will, at almost any price, receive a 
large income. 

Mr. CuRBiER. Two cents a day would give $2,000 a day? 

Mr. Pound. Yes; that one firm would have to pay that sum daily 
for royalties. Now, gentlemen, I am going to conclude, because I 
f eeri should not trespass longer upon your time. 

Senator Smoot. Do you think a royalty of 2 cents on each one of 
these pieces would make any difference in so far as the retail price to- 
the public is concerned? 
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Mr. Pound. I think possibly, if it is kept down to 2 cents, so far 
as my clients are concerned, it would not make any diflfererce; no. 
Of course, any royalty much higher than that would simply amount 
to the public paying for it. But, gentlemen, our contention is that all 
we want here and all we do want is simply justice and protection against 
this proposed monopoly. That is the gist and purpose of what we are 
here for. We do not want to trespass on any man's rights. We never 
have done it under the law of the land so far, and we do not want to 
be turned oyer to these people and be confronted with such contracts 
as you have here in evidence and be told that we can not do business 
because they have a monopoly of all the music published. 

Mr. Webb. Do you know whether this company is the only one 
that copyrights all of its perforated sheets? 

Mr. Pound. So far as 1 have been able to learn. 

Mr. Hedgeland. I have made a search, and that is the only company 
with the exception of one more. 

Mr. Pound. We did not anticipate this bilL We did not know any 
thing about it until the June hearing. We were not preparing for 
this since March, 1902, as the iEolian people were. 

Mr. BuRKAN. Mr. Pound, you stated to the committee that in Ger- 
many and in no other country has any such law been enacted which 
makes a phonographic roll an infringement of copyright. 

Mr. Pound. That is my belief. 

Mr. BuBKAN. Are you aware that the supreme court in Germany 
decided that a perforated roll was an infringement, and later on a 
treaty was made with Switzerland, and before Switzerland agreed to 
go into the treaty and have it signed there was a provision put into it 
that these perforated rolls shall be exempt from payment of any royalty 
or from the payment of any price to the composer, and that later on 
an act was passed in Germany in accordance with that treaty and that 
in that way that decision was overruled ? 

Mr. Pound. No, I think you are slightly mistaken about that. 1 
think the decision held that as long as a perforated roll was a mere 
mechanical reproduction it was not a violation of copyright, but if 
they manufactured a perforated paper roll and placed it upon the market 
with a claim that it was a work of art, that it went further than that, 
that it was from a musical standpoint a masterpiece, then it was subject 
to copyright. I have here a cylinder svich as is made by my clients. 
You will observe it is about 6 feet long and 18 inches in diameter. Do 
you want us to file 9,000 of those here, two copies of them? Can any- 
body read that, or even tell me how many tunes there are there on 
that roll? There are, in fact, ten on that roll. 

Mr, SousA. Can I ask if this became a law and I got a copyright on 
my composition and sold the right to you, if that would protect you 
without your tiling that? , 

Mr. BoNTNGE. What would be the necessity of filing this if the 
copyright to the composer protected you as against other rolls being 
maae similar to that? 

Mr. Pound. Because I believe that this law, especially that part 
which says "or any material part thereof," would oe con8trued,^and 
justly so, to cover not only the copyright that is obtained on the mu- 
sical composition, but also the reproduction of it. This melody that 
is here produced on this cylinder is not in the form in which it is 
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written for the piano. It is all rearranged. Now, every piano has — 
how many notes — 88? 

Mr. SousA. That will do. 

Mr. Pound. Well, these paper rolls go down as low as 24. It has 
to be rearranged. I am not very competent to speak on this subject. 
Of course I understand that the ^olian Company have a theory and 
iclaim that their arrangements — their cutting — is a new creation of 
that melody, and that they are entitled to copyright on that as against 
all qther measures. In other words, that these pieces here — this 
waltz, for instance — that if they cut it, and rush to the copyright 
office with it, and file it before we can get there, that that bars us 
from ever filing ours. 

Mr. TiNDALE. Can you not make your own ''arrangement" and 
copyright that also? 

Mr. Pound. They claim not, and I incline to their belief. 

Mr. TiNDALE. Mr. Chairman, I represent a highly responsible house 
in New York Cit^ and if this gentleman's comjpany wishes to make 
Beethoven's music - no matter how the ^Eolian Company has cut it or 
not — but if he takes a Beethoven piece, an original composition, and 
cuts it for his machine, I undertake to say that my house will shield 
him from indemnity. 

Mr. Pound. That is all very nice; but what is going to become of 
our factory if we should be impounded and closed up for five or six 
months ? 

Mr. TiNDALE. We will undertake to fight that suit for you if you 
will use Beethoven's music, except that you must not use the .^Eolian 
arrangement. 

Mr. Pound. We do not want to do that; but we do not want to be 
prevented from making our own arrangements. We are capable of 
making our own arrangements. We have done so in the past. I 
think that is all. 

BTATEMEirT OF HR. PAUIi CROMELIN, VICE-PBESIDElTr OF THE 
COLXTlMrBIA PHONOGRAPH COMPANY, GENERAL PRESIDENT OF 
THE AMERICAN MUSICAL COPYRIGHT LEAGUE. 

Mr. Cbomelin. Mr. Chairman and gentlemen of the committee, 
when 1 appeared before you in June I was allowed fifteen minutes, and 
in that time I had only the opportunity to present briefly under various 
headings representing our reasons for opposing paragraph (g) of the 
bill. The third headmg was as follows: ^ 

that the demand for such legislation does not emanate from the great mass of musical 
authors and composers, nor is it demanded by them; but has been conceived by cer- 
tain selfish individuals who have conspired together to form and create a giant 
monopoly, the like of which the world has never known, and the fourth — 



I am reading from page 156 of the printed record- 

lat Rimh lAirifl1fl.t.inn infltpj3.d of hp.incr in thfi intprAst nf nninnosft 



that such legislation instead of being in the interest of composers is directly opposed 
to their real interests, which is to have the greatest possible distribution of such rec- 
ords as the best means for creating a demand for their sheet music. Abundant evi- 
dence of this can be furnished to sustain this fact if desired. 

Mr. Currier at that time stated that it was desired, and with your 
permission I wilJ endeavor to put you in possession of the facts. On 

c H— 06 ^21 
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page 69 of the report of the hearings last June are two communica- 
tions which I desire to read, or rather a portion of them. The}'^ are 
as follows: 

Jos. W. Stern & Co., Music Publishers, 

New York, June 5, 1906, 
Dr. D. P. Lewandowski, 

Oire of Raleigh Hotel y Washrngtorif D. C. 

My Dear Doctor: We herewith authorize you to represent us and speak in favor 
of the copyright bill at the meeting of the committee. Honorable Senator Kittredge, 
or any otner honorable gentleman who will do anything to further the passage of 
this bill, will earn our everlasting gratitude and will be working for the advancement 
of an industry which has been sorely oppressed bv piracy and injustice. 

There is an excellent opportunity now to show {air play to a body of citizens who 
have been working at a disadvantage and fighting for years for their just rights and 
for proper and adequate protection from the Government. 

With best wishes, we remain. 

Yours, very •sincerely, Jos. W. Stern & CJo. 



To the Committee of the Senate on Paierds, Senator Alfred B. Kittredge^ of South Dakota, 
Chairman. 

Gentlemen: I appear before you this morning in the name and as the representa- 
tive of the firm of Jos. W. Stem & Co., music publishers, of New York, and in their 
behalf I wish to state that the bill on copyrights (S. 6330), to amend and consolidate 
the acts representing copyrights, which is before you this morning, is of the highest 
importance for the protection of the authors and composers and music publisners, 
to protect their copyrights. 

The old law is very vague and unsatisfactory. The proposed new law would help 
music publishers ana composers very much. 

There has been a great deal of piracy going on, and their best '*hits". have been 
copied and pirated. 

The new law makes such piracy a criminal offense, punishable by fine or a year 
imprisonment. If passed, as we hereby most humbly pray that it should be so, it 
will punish the pirates, because the fine alone can not stop their unjust deeds, and 
they laugh and pay their fine, but a year of imprisonment will certainly change all 
for the best. The said pirate would not risk a year of prison at all times. 

Then again, the new law provides that no phonograph company or any makers of 
musical instruments, as welt as makers of self-playing pianos, can deliberately use 
the work of the brain of the composer as well as the property of the publisher with- 
out permission to do so or paying some remuneration for the same. 

Imagine the injustice of the thing. A composer writes a song or an opera. A pub- 
lisher buys at great expense the rij? hts to the same and copyrights it. 

Along comes the phonographic companies and companies who cut music rolls and 
deliberately steal the work of the brain of the composer and publisher without any 
regard for the said publisher's or composer's rights. 

They sell thousands and thousands of the *'hits" of the publisher, which he has 
worked hard to make, without paying, as stated before, a cent of royalty for them. 

The new^ law proposed remedies this, but of course the phonographic companies 
are fighting the new bill tooth and nail. 

Very respectfully, yours, D. P. Lewandowski, M. D., 

S4 East Twenty-first Street, New Ywk City. 

The letter I have just read is written on behalf of Jos. W. Stern & 
Co., and is signed by D. P. Lewandowski. Now, by way of contrast, 
permit me to read letters addressed to us by Jos. W. Stern & Co., 
who are members of the Music Publishers' Association, and judge for 
yourselves whether we have deliberately stolen the work of the brain 
of the composer and trampled upon the rights of the publisher as 
Doctor Lewandowski would have you believe. 

Jos. W. Stern & Co. 
New Y(yrk, December 13, 1905, 
Columbia Phonograph Company, 

Twenty-eighth street and Sixth avenue^ New York City, 

Gentlemen: We beg leave to call your attention to our new big ballad success enti- 
tled, ** In the Golden Autumn Time, My Sweet Elaine;*' also our new instrumental 
hit, **Pri8cilla," a Colonial intermezzo and two-step. 
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The ballad is written by the authors of " When the Harvest Moon is Shining on 
the River" and ** Sweet Adeline," and you will find it as near perfection as any 
rustic ballad could be. 

We mail you two professional and one regular piano copy of the song, also a vocal 
orchestration and a dance orchestration. 

The instrumental number **Priscilla" is by Mr. S. R. Henry, composer of the 
famous ** Polly Prim" and "Peter Piper" marches, of which you no doubt have 
sold many records. 

We mail you two professional piano copies and one regular copy of this composi- 
tion, also one full orchestration and a full band arrangement. 

Kindly look these two numbers over carefully, and, if possible, make record of 
same at the very earliest possible moment. We are pushing these two pieces very 
hard and you will undoubtedly have numerous calls for them. 

We are' particularly anxious about "Priscilla," as this is a crackerjack instru- 
mental piece for all instruments. 

Kindly let us hear from you as to what you think of the two publications, and 
oblige, 

Very truly, yours, Jos. W. Stern & Co. 

P. S. — We have had a number of orders from phonograph parlors for the slides of 
"In the Golden Autumn Time, My Sweet Elaine" (which are ready), but they can 
not use them until the records are on the market. 

N. B. — Please address your reply to Mr. H. R. Stem. 

At the same" time Jos. W. Stern & Co., members of the Music Pub- 
lishers' Association, through their counsel, were telling you gentle- 
men that we were stealing the product of composers' brains, and at 
that time we were receiving from publishers such letters as this. 

Here is another from the same company: 

Jos. W. Stern & Co., 

New Yorky April 18, 1905, 

Columbia Phonograph Company, 

Twenty-eighth Street and Sixth Avenue, New York City, 

Gentlemen : Have you made record as yet of our new big instrumental success 
"Peter Piper," by the composer of the famous "Polly Prim " march? If not, kindly 
let us know and we shall immediately mail you full band or orchestra copy or piano 
solo. 

"Peter Piper," although out but a few weeks, looks as if it is going to be the big- 
gest instrumental hit we nave had in many years. 

Very truly, yours, Jos. W. Stern & Co. 

We received ^' Peter Piper" and put it on our recprds, and in addi- 
tion we published 250,000 descriptions of "Peter Piper" and scattered 
them all over the United States m behalf of Stern & Co. 

Here is another letter directed to Mr. Emerson, chief of our master 
record department. I am intimately connected with the manufacturing 
department, and we had given records to Stern & Co. from time to 
time. 

Jos. W. Stern & Co., 
New Y(yrky February 26, 1905. 
Mr. Emerson, 

(Care of Columbia Phonograph Company), 

No. 57 West Twenty-sixth Street, City. 

Dear Sir: We sent vou copy and orchestration of our new ballad success "When 
the Harvest Moon is Shining on the River" a few weeks ago. 

If the cylinder records of same are ready, will you kindly oblige us with a half 
dozen. 
Thanking you in advance, we remain. 
Very truly, yours, 

Jos. W. Stern & Co. 
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Another communication received from Stern & Co. is as follows: 

Jos. W. Stern <& CJo., 
New Yorkf September S, 1905. 

Dear Sir: Inclosed please find late musical and theatrical notes. On receipt of 
clipping, we will be pleased to furnish you with copies of songs mentioned therein. 
Yours, truly, 

Jos. W. Stern & Co. 

1 will read some of our replies to Stern & Co. 

February 16, 1905. 
Messrs. Jos. W. Stern & Co., 

34 East Twenty-first street^ New York City. 

Gentlemen: I have received your letter, in which you request us to list more of 
your songs. We will take pleasure in complying with your request. Our represen- 
tative will call on you and you can supply him with such stuff as you want us 



Very truly, yours, V. H. Emerson, 

Superintendent. 

Here is another answer: 

Fbbruart 16, 1905. 

Messrs. Jos. W. Stern & Co., ^ 

New York (My. 

Gentlemen: Replying to yours of February 6, regarding the song **When the 
Harvest Moon is Shining on the River,'' I beg to state that we will list this song as 
requested. 

Very truly, yours, V. H. Emerson, 

Superintendent Music Department. 

Now, we had with us here last June another member of the Music 
Publishers' Association — Leo Feist, of New York, and he was also 
present last Friday and Saturday. I am very sorry that he is not with 
us to-night, as I have in my hand a letter from his house, dated May 
18, 1906, about two weeks before we were down here last summer, 
when Mr. Feist was claiming we were jstealing the product of the com- 
posers' brains. I don't wonder that my friend, Mr. Sousa, smiles. « It 
is as follows: 

Leo Feist, 
New Yorky May ISj 1906, 
Mr. V. H. Emerson, 

Care of Columbia Phonograph Company, 

New York VUy. 

Bear Sir: Replying to your favor of recent date, beg to say that we are sending 
you under separate cover the full orchestra parts of " Yankee Grit," which we tthist 
you will kindly accept with our compliments. 

Very truly, yours, Abe Holzman, 



Here is another one from Mr. Feist: 



Maruiger. 
Per M. J. G. 



Leo Feist, 
New Yorkf January Ig^ 1906. 



Mr. Geo. Emerson, 

57 West Twenty-sixth Street, (My. 

Dear Sir: Pursuant to your request of a few days ago, I take great pleasure in 
sending you, under separate cover, one of the first orchestra copies of my new waltz, 
** Loveland," which I trust will reach you in due season. 
Very truly, yours, 

Abe. Holzmann, 
Manager B. and 0. Department. 
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Mr. BoNYNGE. You have not got one from Mr. Sousa, have you? 
Mr. Cromelin. Why, Mr. Sousa is the best phonographically adver- 
tised man in the world, and deservedly so. 1 will now read a letter 
received from Roth & Engelhardt, New York, manufacturers of auto- 
matic pianos. 

Roth & Engblhardt, 

New lorky December 3, 1906. 
Mr. Paul Cromelin, * 

l^resident Musical Copyright League^ 

^5 West Twenty-third Street^ New York, 

Dear Sir: If we recollect rightly the Automatic Vaudeville Company in Fourteenth 
street, who run the Penny Arcade there, are being paid by certain music publishers 
for displaying ads of certain compositions over the automatic piano or piano player 
which is used to attract the public, . ^ 

It seems to us that this would amply demonstrate the fact that publishers and 
composers consider the piano player an advantageous medium to increase the sale of 
their compositions. If this could be proven it might be a useful point. 
Very truly, yours. 

Roth & Enqlehardt, 
per A. P. D. 

Let US proceed with the proof. 1 have here a communication from 
my house addressed to me under date of December 3, in regard to a 
great number of orders which we have received from another member 
of the Music Publishers' Association, Jerome H. Remick, of New 
York City: 

Columbia Phonograph Company, 

New York, N. T., December 3^ 1906. 
Mr. Paul H. Cromelin, 

Vice-President Columbia Phonograph Company^ 

1212 F Street NW., Washington D, C. 

Dear Mr. Cromelin: Please find inclosed letters of March 17, 29, 27, April 14 
and 26, 1906, frcm the Jerome H. Remick Company, of this city, and from the Gus 
Edwards >Jusic Publishing Company under dates of May 12, 28, and June 7, 1906, 
relative to advance order for cylinder records. We find that a number of orders 
from the Remick Company have been received, prior to the inclosed correspondence, 
by telephone, and of which we have only rough memoranda. Our ledger indicates 
that goods were shipped to them on similar orders from October 24, 1905. Our cor- 
respondence prior to that inclosed wa^ destroyed during the recent fire. 

On letter of March 17 from Remick Company you will note instructions to ship to 
the Automotic Vaudeville Company, at 48 East Fourteenth street, this being the 
largest amusement parlor in the city and one of several controlled by the same com- 
pany. 

Records on these orders were invariably delivered before being offered for sale 
through the regular trade channels and before the records had been listed in our 
catalogue. You will note that the orders in each case have been placed by us under 
the manufacturing number. 

Will advise you by to-morrow's mail relative to the other subject suggested at the 
time of our conversation of to-day. 

Yours, very truly. New York Office, 

Per R. F. Bolton. 

Mr. BoNYNGE. You did not pay anything for that? 

Mr. Cromelin. No; on the contrary, they pay us. Observe the 

following: 

Jerome H. Remick & Co, 

New York, March 17, 1906. ■ 
The Columbia Phonograph Company, 

New -York, N. Y. 

Gentlemen: Kindly make us 250 records of * * The Little Chaff eur ; '* also 250 records 
of '*Is it Warm Enough For You." Kindly rush these, and oblige, 
Yours, truly, 

Jerome H. Remick & Co. 
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Jerome H. Remick & Co., 
New York, March S9, 1906. 
The Columbia Phonograph Company, 

New York. 

Gentlemen: Kindly make for us 250 records of ** Good-Bye Maggie Doyle" as soon 
as possible. 

Yours, truly, 

_ Jerome H. Remick & Co. 



The Columbia Phonograph Company, 

New York. 



Jerome H. Remick & Co., 
New York^ March j^, 1906. 



Gentlemen: Kindly make for us, as soon as possible, 250" records of ''Cheyenne." 
Yours, very truly, 

Jerome H. Remick &. Co. 



Jerome H. Remick <& Co., 

New Yorky April 14j 1906. 
Mr. Demarest, 

Care of Columbia Phonograph Company, 

New York. 

Dear Sir: Will you kindly call up Mr. W. A. Fprbusch, at the record department. 
Twenty-sixth and Sixth avenue, and he will explain regarding XP record, M. 630-2, 
* ' Is it Warm Enough For You? ' ' 

Yours, very truly, Jerome H. Remick & Co. 



Jerome H. Remick & Co., 

New Y(yrk, April 26, 1906. 
The Columbia Phonograph Company, 

New York. 

Gentlemen: Kindly have made for us, as soon as possible, 250 records of **Good 
Advice," 250 records of ''The Poor Old Man," and 50 records of " When the Mock- 
ing Birds are Singing in the Wild wood." 
Your prompt attention to this order will be appreciated by, 
Very truly, yours, 

Jerome H. Remick & Co. 

Now, gentlemen, what do these orders mean ? Why does the Jerome 
H. Remick & Co., members of this Music Publishers' Association, who 
claim that we are stealing the product of the composers' brains, use 
the Columbia Phonograph Company to the extent of ordering from 
us and paying for 250 to 300 records of every song as soon as they 
publish it? For the purpose of selling the records? No — absolutely 
not — but to give them away to the owners of penn}'^ arcades in con- 
sideration of their putting them on their automatic graphophones, so 
that the public will become acquainted with the tune and buy the sheet 
music. 

Here is a letter received from mj^ house which will prove interesting: 

Columbia Phonograph Company, 
New York, N. y., Decembers, 1906. 

.Dear Mr. Cromelin: Referring to the question of records made for the Jerome H. 
Remick Company of this city, our Mr. Zeigler called on the Automatic Vaudeville 
Company to-day, and in course of conversation was told that records which we had 
furnished to the Remick Company were given to them for use in their various 
amusement parlors and in order that Remick' s publications might be featured in that 
way. The Automatic Vaudeville Company operates a number of amusement pjarlors 
in New York and other cities, and probably used the entire order placed with us 
by Remick, of 250 of each selection. 
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We further find that the Automatic Vaudeville Company is featuring selections 
published by two houses only, the Jerome H. Remick Company and the Helf & 
Hager Company. Sheet music is offered for sale by the Automatic Vaudeville Com- 
pany so that the publishers of the sheet music obtain the full benefit of the adver- 
tising obtained from use of our records on the slot machines. 

From conversation with owners and managers of other amusement parlors we find 
that they are invariably in very close touch with the music publishers, and are 
offered inducements from the publishers to feature their publications, either by use 
of our cylinder records or otherwise. 

We trust this information may be of service to you. 
Yours, very truly, 

Columbia Phonograph Company, 
By R. F. Bolton. 
Mr. Paul H. Cromelin, 

Vice-President; 1212 F street NW., Washington, D, C. 

Mr. TiNDALE. Will you answer a question there? 

Mr. Cromelin. 1 can not be interrupted now. I will be very glad 
to answer any questions you may wish to ask later. Here is another 
letter from a member of the Music Publishers^ Association, the Vander- 
sloot Music Publishing Company, of Williamsport, Pa. They write 
as follows: 

Vandersloot Music Publishing Company, 

Williamsportf Fa., January 8, 1896, 
Columbia Phonograph Company, 

New York, N. Y. 

Gentlemen: We herewith hand you copies of our great song hit, "Just at the 
Break of Day." We have had at least twenty-five parties write to us to know where 
they could get records of this song. Don't you think it would pay you to make 
records of it? 

Sincerely, yours, 

Vandersloot Music Publishing Company. 

Now, I come to the Gus Edwards Music Publishing Company, of 
New York City. Gus Edwards is one of the best-known writers o£ 
popular songs. 

Mr. Webb. He is not a member of this association ? 

Mr. Cromelin. No; he is not. He writes as follows: 

Gus Edwards Music Publishing Company, 

New York, May 12, 1906. 

Columbia Phonograph Company, 

City. 

Gentlemen: Kindly let me know how cheap I can get a phonograph, complete, 
recorder, and quote price on blank records. On account of mutual interests for your 
business and our business I should expect a very low price on everything. 

Under separate cover I am sending you our latest publications for band and 
orchestra. Would like you to feature some of them in the very near future. You 
will find among them some already very popular ones. 

Awaiting an early reply, I remain, 

Yours, sincerely, Gus Edwards. 

Here is another: 

Gus Edwards Music Publishing Company, 

New York, May 28, 1906. 
Columbia Phonograph Company, 

363 Broadway, New York. 

Gentlemen: We have been holding your letter of May 23, as Mr. Edwards has not 
yet decided as to the purchase of machine, and at present can not tell you exactly as 
to his intentions, but there is no doubt of his purchasing the outfit for his personal 
use. 

In accordance with the second paragraph of your letter, we are sending you a com- 
plete list of our publications to-day, which we would be very glad to have you 
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forward to your record-making department with view to use, and should be glad to 
hear from you on this point. 

With best wishes, very truly, yours, 

. ' Gus Edwards Music Publishing Company, 

R. A. Browne, General Manager. 

There is another name on this list of members of the Music Pub- 
lishers' Assciation, the Victor Kramer Company, of Chicago. I think 
that we ought to hear something from our western friends. They 
write me personally under date of 19th of February as follows: 

Mr. Webb. They are members of the association? 

Mr. Cromelin. Yes. The letter is as follows: 

Victor Kremer Company, 

Chicago, February 19, 1905, 

Mr. Paul Cromelin, New York, N. Y. 

Dear Mr. Cromelin: Our Mr. Thompson has requested us to send you a copy of 
the song and orchestration of **Will the Angels let me Play?*' for the purpose of 
making records of this number. We intend to use quite a lot of these records, and 
we are herewith placing an order for 100 records (we understand the price is 25 cents 
per record) as soon as they are completed. 

We thank you very much for your kindness in putting this number in your cata- 
logue. We assure you that this is appreciated, as it has been very hard heretofore 
for us to get our numbers on records for the reason that we are a Western publishing 
house. We have a very large catalogue, and are doing a big business, and the peo- 
ple of the West want our publications, and we therefore thank you again for starting 
our publications on records. 

With best wishes, we beg to remain. 

Cordially, yours, Victor Krbmer Company. 

Very apparently they did not want the New York firms to get a 
monopoly. Then there is another, the Harris Music Publishing Com- 
pany, who write under date of March 20, 1906, as follows: 

Harris Music Publishing Company, 

March W, 1906. 
Columbia Phonograph Company, 

90 West Broadnny, New York City. 

Gentlemen: We are receiving communications almost daily from trade all over 
the country, asking why they can not procure records of our songs that we are 

publishing. 

We have sent Mr. Emerson copies and orchestrations of some of our best numbers, 
and failed to hear anything further in the matter. Our southern rispresentative 
leaves for the South in a short time, and he is very anxious to have you make records 
of our best numbers, so that he can inform the trade to that effect, and we earnestly 
believe that you will have a sufficient business on these numbers to satisfactorily 
imburse you for your trouble in the matter. 

If we can make any arrangement with you whereby we can accept orders for our 
songs on your records, we will be pleased to hear from you in reierence to same. 

Hoping you will give this your attention, we are, 
Very truly, yours, 

Harris Music Publishing Company. 

We have to very carefully consider the various selections offered in 
order to meet the popular demand and give the public what they want. 

The Thurber Music Publishing Company, of Boston, write as follows 

under date of May 23, 1905: 

Thurber Music Publishing Company, 

Boston, May £S, 1905. 
Mr. V. H. Emerson, 

56 West Twenty-sixth street; New York City. 

Dear Sir: We have running here two popular songs, which are making quite a 
hit, entitled ** Meet Me '* and " Mother," and write to ask if you would not like to 
have them for your records, as we feel sure that there will be quite a call for them. 
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We shall be glad to hear from yoa favorably on this subject at your earliest con- 
venience, and remain, 

Very truly, yours, Thurber Music Publishing (?o. 

E. Thurbbk. 

Now, 1 understand that Sol Bloom is a member of this Music Pub- 
lishers' Association. 

Mr. TiNDALE. No; he is not. 

Mr. Cromelin. Oh, I beg your pardon. His name is down. Pos- 
sibly he is not in good standing. 

Mr. BuRKAN. He has withdrawn. 

Mr. Cromelin. Under date of New York, April 25, 1^906, I have 
the following letter from S. Clarence Engel: 

New York, N. Y., April 25, 1906, 
Mr. Vic Emerson, 
Twenty-sixth street and Broadway, City. ^ 

My Dear Mr. Emerson: No doubt you will not recognize the signature underneath 
until I mention the fact that I was connected with Sol Bloom for five years. How- 
ever, I am now with the above firm, and will feel obliged if you can find it con- 
venient to make an appointment with me to call down and see you some morning to 
play and sing over one or two of our songs for the purposes of putting them on the 
phonograph. 
Awaiting further word from you, and with best wishes, I am, 
Sincerely, yours, 

S. Clarence Engel. 



May 16, 1906. 
Mr. S. C Engel, New York City. 

Dear Sir: Replying to your letter of the 25th ultimo, I beg to say that I would be 
pleased to have you call in to see me any time in reference to the songs. 
Very truly, yours, 

V. H. Emerson, Superintendent. 

Mr. Engel knew very well that Bloom had been sending us out 
everything, and he thought he ought to g^t a little representation on 
our catalogue. 

Now, there are other music publishing houses in addition to our New 
York friends. Here comes a request from away out in Washington, 
just at about the time the Lewis and Clark Exposition was about to be 
opened, coming from the Ottis E. Williams Music Publishing Com- 
pany, as follows: 

HoQUiAM, Wash., April 11, 1905. 
Columbia American Graphophone Company, 

Bridgeport, Conn. 

Dear Sirs: I have mailed you two copies of my late march, ten parts and piano, 
"The Flyer.'' 

Will ask of your kindness to give it a trial, and if you, will record it for me I would 
be very thankful. It has become very popular in the short time that it has been out, 
and you will no doubt have calls for it from this part of the couutry. I am also the 
composer of the Lewis and Clark Exposition March, which, if 'tis satisfactory to you, 
1 will send it at once, on receipt of an answer. It will be in demand during the fair, 
as I have it for sale there now. 

Answer at your earliest convenience. 
I beg to remain, yours, truly, 

Ottis E. Williams Music Publishing Company, 

Hoquiam, Wash. 

Then we have another important publishing company, The Barron 
& Thompson Company, of New York. I wrote to this tirm when I 
received their request to put on the song "On the Pier at Dream- 
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land" last summer^ and asked them: Does the sale of the talking- 
machine records interfere with your business, or does it help you? It 
was after the arguments in June, and I received the following reply: 

Barron & Thompson Company, 

New York, June 15, 1906. 
Mr. P. H. Cromelin, New York, N. Y. 

Dear Mr. Cromelin: In reply to vour favor of the 13th, waa more than pleased 
to hear from you. As we have already given arrangements of both our songs to such 
people as Byron C. Harlan, Arthur Collins, Bob Roberts, and Albert Campbell, we 
thought that possibly by this time records for these numbers were being made, as we 
wanted to buy a number for the phonograph parlors through the country. 

Our great summer song success, **0n the Pier at Dreamland," is being featured by 
the biggest headliners maying vaudeville, such as Miss £mma Cams, Miss Delia 
Fox, Spook Minstrels, Cooper and Robinson, Miss Flo Adler, Carroll Johnson, and 
many others -of equal celeority; and our coon song, ** Throw Down That Key,*' is 
being featured by the Watermelon Trust, Tascott, Tom Moore, and many others. 
Knowing that>ttie Columbia Phonograph Company was always alive to all the song 
hits, I wanted to call your attention to the fact that arrangements have been given to 
these singers. 

Regardmg your question about the distribution of records interfering with the sale 
of sheet music or whether it promotes the sale of same, will say that the writer has 
been selling music for eight years and will be willing to go on record saying that 
the phonographs have materially helped the sale of sheet music and that I have, 
especially in small cities, received many orders for music where the dealers have 
heard the numbers on the records. 

The writer is such a great believer in the records that he is willing to buy a 
quantitv and distribute them to the phonograph parlors for advertising purposes. 

I wish you would kindly take these two songs up with your record department at 
once and see if we can not get the songs on in the near future, as the writer wishes 
to use Columbia records, if it is possible. 

Thanking you for past favors, remain. 

Very sincerely, yours, Barron & Thompson Company, 

W. A. Thompson. 

The Barron & Thompson Company also wrote me on May 3, 1906, 
sending this professional copy which I hold in my hand of the song 
*^'On the Pier at Dreamland." That is th^ kind of a copy they send 
out. In the early days Mr. Sousa sent to us his manuscript and we 
had thousands of records out and being played long before tne compo- 
sition was on the market. I will say to you further of Mr. Sousa's 
latest composition, "O9 to Victory," from the "Free Lance," that the 
Victor Talking Machine Company had records of and we had records 
of it prior to the date of its first public performance in New York, and 
Mr. Sousa had it in his power to prevent us if he wanted to do so 
very badly. Here is the Barron & Thompson Company letter: 

Barron & Thompson Company, 

New York, May S, 1906. 
Mr. P. J. Cromelin, New York, N. Y. 

Dear Sir : We take great pleasure in inclosing our great summer waltz-song hit 
entitled "On the Pier in Dreamland." This number is already being featured by 
such artists as Miss Blanch Ring, Miss Delia Fox, and Miss Emma Cams. 

Mr. Ted S. Barron, the composer, has already written four big hits, and, as this is 
his best number, wish you would kindly have it put on the Columbia records. We 
are making you the first inducement. Kindly try it over and see what you really 
think of it. 
Thanking you for past favors, remain 
V^ery sincerely, yours, 

Barron & Thompson Company, 
W. A.. Thompson. 
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May 5, 1&06. 
Messrs. Barren & Thompson Company, 

44 West Twenty-eighth street, N. Y. 

Dear Sirs: We duly received yours of May 3, together witl^ waltz song hit *'0n 
the Pier at Dreamland." 

Thank you very much for the same. We are forwarding the copy to our record 
department, asking them to try it over and consider the availability for our work. 
Yours, truly, 

Paul H. Cromelin, 

Vice-President. 



American Graphophone Company, 

New York City, May 6, 1906, 

Dear Mr. Emerson: I hand you herewith a communication received from Barren 
& Thompson Company, and my reply to the same. 
Will you kindly give the matter the proper consideration, and oblige. 
Yours, truly, 

Paul H. Cromelin, 

Vice-President. 
Mr. V. H. Emerson, 

Superintendent Record Department, New York. 

Here comes one from the Frank Wooster Company of St. Louis: 

Frank Wooster Company, 
St. Louis, Mo., June 2, 1906. 
Mr. Paul H. Cromelin, 

90 West Broadway, New York. 

{Recording Department of Columbia Phonograph Company.) 

Dear Sir: Under separate cover, by to-day's mail, we are sending you one copy 
for piano and one full orchestration of **The Black Cat Rag." 

About the middle of last February one of our salesmen called on vou in regard to 
recording this piece on your machine. He played the selection over for you, together 
with three of our other publications, viz, "Going Back to the Farm," "The Brownie 
Rag," and "Cynthia Waltzes." He reported that you would have same arranged 
for band, mak^ regular records and list them; also that you would have "Going 
Back to the Farm " sung. 

Not having heard from you further in regard to the matter, and noticing that 
none of these pieces had been listed by you up to date, we thouglat proper to remind 
you of your promise to our salesman. 

"The Black Cat Rag" i^a wonderful seller. It is recorded on the Apollo concert 
grand, pianola, music boxes, all kinds of electric pianos, etc., and is proving to be a 
big seller for these various companies. Although "The Black Cat Ra,g" is still in 
its infancy, some 18,000 copies have been sold in St. Louis alone, and in other 
cities in proportion to the amount of "pushing" done in them. At present we are 
doing everything in our power to make this piece popular and feel confident that 
within the course of the next two or three months we will have one of the biggest 
instrumental hits on the market. 

Of course we understand that you receive lots of selections to be recorded, and 
many of them "awfully bum" ones, and we know how you feel toward a new 
house, but we can assure you that we are in the business to. stay and you need not 
hesitate to record any of our publications. 

Thanking you for your kindness in the matter and trusting to receive an early and 
favot-able reply, we beg to remain. 

Yours, very truly, Frank Wooster Company, 

Per Frank Wooster. 

s 

Here is one from the Emanon Music Publishing Company, of Phila- 
delphia: 

The Emanon Music Publishing Company, 

Philadelphia, Pa. , May 5, 1906. 

Mr. Victor H. Emerson. 

Dear Sir: We are mailing you copy of our new popular song, *' Sweet Elsie Ray,^' 
just published, and which we think bids fair to be successful. We would appreciate 
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very much if you will arrange to have it sung by Mr. Burr or some equally good 
singer. We have the manuscript orchestration for voice in key of G, which we will 
forward for your use. 

Hoping you will aid us and give ^' Sweet Elsie Ray'^ the place it deserves, we 
remam, 

Yours, respectfully, The EmanoK Music Pub. Co. 

P. S. — "Sweet Elsie Ray** is cut for the month of April on "The Angelus,** and 
is being cut by Chase & Baker and the Pianola Company. We have numerous pretty 
and original, compositions, and think we should be represented as well as other pul>- 
lishing houses if meritorious work enters into consiaeration, as Mr. Justice's com- 
positions are played and programmed by John Philip Sousa, Creatore, and other 
famous leaders. Kindly let us hear from you. 

It does not always happen that these letters come from the musical 
publishing houses. Frequently they come from unknown composers, 
who are anxious to shine like our friends, Sousa and Herbert. Ilere 
is a communication from a composer, Annie Jack, dated March 26, 
1906. Who she is I do not know. She writes as follows: 

210 West EiGHTYypBiRD Strikt, 

March 26. 
Manager of Musical Department. 

Dear Sir: If you will kindly make a record of the March of American Miners, I 
should feel deeply grateful. Hearing one of your valued phonographs we wish to 
add the new march now being played by bands and orchestras. Many friends also 
desire to have the record of March of American Miners. 

Mr. William Jefferson has it played by the orchestra during 80 productions of the 
Rivals. 

Hoping you will kindly add my march to your records, 

Believe me, most respectfully, yours, Annie Jack. 

It does not seem to me that it is worth while to bother the members 
of this committee any more with such letters. 1 have an abundance of 
them here, and I want to read only just this one more. It is a com- 
munication received from a Washington house, and will undoubtedly 
prove to be of interest. You all know the firm of Droop & Sons. They 
have been in business in the city of Washington for the last fifty years. 
We were neighbors on the avenue when we started years ago the 
Columbia Phonograph Company-. I went in to see Mr. Droop the other 
night, and I recalled to him the time when he had written a piece of 
music. How he brought it to us and said, ^^Can you get the Marine 
Band to play this, so that we can have it and let the people hear it?'' 
and of our making the record for him. How the record was used to 
boom the sale of the sheet music. The talking machine was a new 
thing at that time. He recalled the circumstance very well, and gladly 
consented when I asked him for a letter to use before this committee, 
giving the experience of a house fifty years in business, in regard to 
the effect of the mechanical players on the sale of sheet music. 

E. F. Droop & Sons Company, 

Washingtorij D. C, December 8y 1906. 
Mr. Paul H. Cromelin, 

Prefdd£nt American Musical Copyright League^ Washington^ D. C. 

Dear Sir: In response to your inquiry as to whether or not the mechanical musical 
player, the Cecilian, pianola, talking machine, etc. , have interfered with our sale of 
sheet music, would say without the slighest hesitation that the result has been quite 
the opposite. 

We know of no better means for increasing the sale of sheet music than by having 
these mechanical players popularize and make the music known; the more frequent 
reproduction of the pieces the more likely it is that persons who have the ability to 
sing or play may want to purchase a score. 
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As we have been in the mnsic business for the past forty-nine years we know 
whereof we speak, and you have asked my opinion. 

As we are publishers of music as well as one of the most prominent dealers in 
mechanical players in the city our interests might appear on both sides. But I feel 
that there would be only one reply, and therefore do not hesitate to have yon use 
this in any way you see fit. 

Yours, truly, - E. F. Droop & Sons Company, 

E. H. Deoop, Secretary Treasurer, 

Now, gentlemen, I would find difficulty in telling you of all the 
various schemes that have been contrived by our friends, the Music 
Publishers' Association and others, to get their works on our records. 
It has gone to such an extent that attempts have been made to influ- 
ence our men. I have a communication in my hand — I will not men- 
tion, unless the committee wishes me to do so, the name of the house, 
but here is a letter that comes from the head of our orchestral depart- 
ment, iiddressed to Mr. Emerson: 

In response to your inquiry, will say that the representative of offered 

me a pecuniary compensation if I would have one or two of their publications 
recorded and listed in our catalogue. 

Very truly, yours, > Charles A. Prince. 

That will be sworn to if necessary. 

Now, in connection with the general subject — for the committee 
wants proof — I call attention to this editorial in the Musical Age of 
November 17, referred to by Judge Walker. I will not take the time 
to read it, but I will ask permission to have it printed in the record if 
the committee sees fit. 

(The paper referred to is printed at the end of Mr, Cromelin's state- 
ment.) 

The most imp5rtant thing that is shown here, however, is that there 
has been an increase in the last three years of 163 per cent in the sale 
of sheet music. 

Mr. BoNYNGE. Within what time? 

Mr. Cromelin. In the last six years. The figures in 1890 of the 
United States census give the value of the product as $1,600,000; in 
1904, the last census, $4,147,000. Based on the ratio of increase 
shown in the Census Bureau figures, the value of the product for 1906 
will be over $6,000,000, or an increase of over 163 per cent in six 
years. 

We claim, gentlemen, that there has been no more potent influence 
than the talking machine and the piano player and these various 
mechanical devices in bringing about that increase. It will be interest- 
ing to you to know, in that general connection, that our company alone 
prints every montn not less than 500,000 supplements and sends 
them over the United States, featuring and listmg these new musical 
publications, and 1 do not believe there is any doubt in the minds of 
our friends on the other side in regard to the value of our work to 
them. I only want the committee to have the facts. 

Mr. Chaney. Let me ask you this question: There is not ver}^ much 
doubt but what your theory of this is all right — that all these people 
want to get their music before the public, and they are seeking every 
means of advertising it. Now, in this bill, should it pass, is there 
anything to prevent that continuing, and, if so, what is it that would 
interfere witn it? 

Mr. Cromelin. If this bill passes? 
Mr. Chaney. Yes. 
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Mr. Cromelin. Well, if these gentlemen continue to send their 

Jiieces to us 1 see no reason why it would interfere with our business, 
f they want to. send us their pieces and give us the privilege of putting 
them on, I can not see how that would interfere with our business. 
Mr. Chaney. Yes; that is what I mean. 

The Chairman. Is there any provision of law in this proposed bill 
that would interfere with it? 
Mr. Cromelin. With our business? 
The Chairman. Yes. 



Mr. Cromelin. Yes, sir; most emphatically. 
The Chairman. I me 



mean with this programme that you have had in 
the past. 

Mr. Cromelin. Is there anything? 

The Chairman. Yes. 

Mr. Cromelin. We would not be able to set their publications, in 
all probability; a good many of them would be tied up; we might not 
be able to get them. 

Mr. Walker. The publishers urge these publications upon Mr. 
Cromelin now because the ^Eolian contract has not gone into effect 
yet, but as soon as the ^olian contract goes into effect the publishers 
will no longer be at liberty to send these pieces to Mr. Cromelin, 
and will be under an ironclad contract running for thirty-five years 
to sell them to the -SColian Company only. 

The Chairman. Judge Walker, suppose that all the fears of you 
gentlemen are realized in regard to the ^olian Company, what about 
their violation of the Sherman antitrust law? 

Mr. Walker. They clearly would not be violating that law, because 
the Supreme Court has decided in an exactly analogous case, in the 
Dietz-Harrow case^ that the Sherman antitrust law was not violated by 
a similar combination under the patent law. They based that decision 
upon grounds that are equally applicable to the trade-mark law, hold- 
ing that where a number of people secure a large number of patents 
they may combine together against the letter of the Sherman antitrust 
act, but not violate its purport, because they are proceeding under orig- 
inal monopolies. That exact point was decided in that harrow case, 
about two years ago, and the point is exactly analogous to copyright 
litigation. So that if this scheme were carried out exactly as I painted 
it and the trust were proceeded against under the Sherman law, the 
suit would fail on the exact ground that it failed in the harrow case. 

A gentleman. Mr. Cromelin 

Mr. Cromelin. I can not permit any interruptions, Mr. Chairman. 

Mr. BoNYNGE. I would like to ask you just one question. I am not 
a musician, but I judge from the title of these pieces that this is pretty 
cheap music. 

Mf. Cromelin. It is; most of it — yes, sir; pretty bum. 

Mr. Bonynge. Have you had an}'^ such requests from composers of 
higher-class music? 

Mr. Cromelin. Most of these houses that I speak of contrQl the 
most popular music; and that, as Mr. D^^er said this afternoon, if we 
dependea upon the classical selections, the companies would go out of 
business. He made the statement that that class of music amounted 
to about 1 per cent. We are gradually nursing that sentiment. We 
are gradually teaching the people good music, and I want to say that 
there is a growing sentiment in that direction for the operatic, espe- 
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cially the grand opera music. But the proportion of the business 
compared to the whole is infinitely small, sir. 

Mr. BoNYNGE. Do you not think the real effect of it is to popularize 
and to educate the public to this cheap class of music at the expense of 
the better class of music? 

Mr. Cromelin. No; I do not think so. I have followed this 
industry ver}' closely, and 1 have been astonished at the broad dis- 
semination of musical knowledge in the country to-day as compared 
with ten years ago. I have a clipping here of an interview with Mr. 
Victor Eferbert on that subject that he gave to the newspapers at the 
time he was here in June, and I think it is generally admitted that 
this is true. You understand that we appear here not alone for the 
talking machine companies, but for the various mechanical players, 
and while it is true to-day that compared to the classical selections, 
the popular pieces, such as these that I have mentioned here, are very, 
very much more greatly in demand; it is also true that there is a 
growing sentiment in favor of the classical selections, and I believe 
that in course of time, through the agency of these various mechanical 
machines, the people of this country will have a greater appreciation 
for the better music. And no agency that I know of is more potent 
than the aid of the mechanical player and the talking machine. 

While standing here I received a telegram from the Farrand Organ 
Company, of .Detroit, Mich. I know nothing about this concern, 
except that it is a very large concern. Perhaps there are other gen- 
tlemen in the room who can tell me more about it; but this was in 
response to an inquiry that was sent out suggested by Chairman Cur- 
rier's question as to what woujd happen if the supply of music were 
limitea. And this house answers: 

A limited supply of perforated music for piano players would be ruinoas to the 
industry. 

Farrand Organ Company, 

Detroit, Mich. 

Mr. Walkee. If you will permit me, I am well acquainted with 
that corporation, and their business consists in perforating sheet music 
and making piano players operated by that sheet music. They have 
a very extensive establishment doing that kind of work, and this is 
fresh testimony that the passage of this bill would be ruinous to their 
business. 

Mr. Cromelin. This comes in while 1 am standing here. I got one 

during the day as follows, from Albert Krell, the president of the 

Auto-Grand Piano Company. Now, I have only met this gentleman 

a few weeks ago, and I know nothing about his company, except that 

I understand it is one of the largest independent manufacturers of the 

country: 

Paul H. Cromelin, 

Care Librarian of Congress, Washington, D. C, 

The limitation in any way of the supply of new music for use on perforated rolls 
would halt the manufacture of at least 45 out of the 56 automatic playing pianos now 
being made in this country. No manufacturers would continue to make automatic 
instruments if the supply of music rolls was in danger, any more than a gun manu- 
facturer would continue to make guns if the supply of ammunition was exhausted. 
The free and unhampered manufacture of music rolls is as necessary for the public 
welfare as is the freedom of the press. In my opinion every effort should be used 
to incorporate in the coming bill a clause specifically exempting all mechanical repro- 
ductions of music from copyright interference. 

Albert Krell, 
President Automatic Grand Piano Company, 
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Mr. O'Connell hands me one that reached him, that came to the 

Library after dinner to-night: 

New York, N. Y., December 10, 1906, 
J. J. O'CoNNBXL, Esq., 

Care Librarian of Congress^ Washington, D. C. 

In reply to Congressman Cameras question, what effect it will have on musical 
instrument manufacturers' if supply of music is limited, the unanimous answer of 
our members is this: It will destroy the player business and will involve us in the 
loss of the immense sums we have invested. It will nullify the rights which we now 
have under our patent laws, and will put the whole American public into the hands 
6f a monopoly. 

J. Winter, 
Chairman of Executive Committee^ Player Manufadurer^ Leagt^e. 

Mr. Winter is the chairman of the executive committee of the asso- 
ciation that Mr. O'Connell represents. 

I received a telegram from the Connorized Music (Company, of New 
York, as follows: 

New York, December 10. 
Paul H. Cromblin, 

Care Library of Congresf, Washington, D. C: 

The principal product of our factory is a perforated paper roll, covered by United 
States letters patent. We have invested large capital in our business and plant, with 
the foreknowledge that in the pursuit of our business we have violated no laws. If 
the supply of new music should be limited, it would ruin our business. 

Connorized Music Co. 

Gentlemen, I have no interest in the piano-playing; business, not to 
the extent of $1, and 1 know very little about it. I am simply giv- 
ing you this as their testimony as addressed to me. 

Here is a communication from the Austin Organ Company: 

Hartford, Conn., December 10, 1906. 
Paul H|Cromelin, 

Care Library Congress, Washington: 

The industry would certainly suffer. To what extent it would be very difficult 
to say. 

Austin Organ Co. 

The Automatic Musical Company, of Binghamton, N. Y. , telegraphed 
me to-day as follows: 

Paul H. Cromblin, 

Care Librarian of Congress, WaMngton, D. C. 

If the supply of available music for our instruments was in any manner decreased 
our business would suffer very materially, as at the present time the supply does 
not meet demand for new rolls. 

Automatic Musical Co. 

1 submit these for what they are worth. This is in answer to the 
question that Mr. Currier asked yesterday, and probably other replies 
will come in during the night or the morning. 

The question has been asked, What is the size of this industry that 
is going to be affected adversely by this legislation? I have here 
sheets from the Music Trades of September 18, 1906, in which refer- 
ence is made to the census report showing that the piano-playing 
houses of the United States, and the ones that are directly affected by 
this, without regard to talking machines, have a total capital of 
$56,000,000. 

Now, gentlemen, I think it requires no reasoning, no argument, to 
show that ever}'^ piano manufacturer in the United States is vitally 
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interested in what you do with this bill. The demand for a plaj^er 
piano is growing at such a rate that it will be absolutely necessary 
and essential for them to have it if they are going to compete, if they 
are going to stay in the business. I speak as a business man. There -^ 
are about 40 or 50 manufacturers now, and manv of the houses 
that are not to-day making players are preparing to do so. If you 
pass this law you will absolutely cut them out from that business. 
They can not possibl}^ get in, as the ^olian Company will control the 
perforated roll business. 

Mr. Chaney. That question as to whether it will or not is to be 
considered, you know. 

Mr. Cromelin. Yes; I think you will consider it well, Mr. Chaney. 

Mr. BowKER. That is exactly what we heard in 1891 from the book 
people, Mr. Cromelin. 

Mr. Cromelin. I will be very glad to talk to you a little later, Mr. 
Bowker. 

Now, gentlemen, you are about to pass a law international in its 
effect. That is, you can not consider this subject of copyright from a 
national standpoint. You have got to look at it and view it from an 
international standpoint. The subject has been so thoroughly covered 
that I will detain you but a very few minutes on that particular 
branch. It is with a view of showing you what has happened in 
France under the decision of one or two years ago, referred to by 
Mr. Dyer this afternoon and at the risk of losing my chance for an 
extension of time, and tiring the committee, I am going to read a 
communication received from our assistant general manager in Lon- 
don, England, Mr. M. Dorian, a man who was in France at the time 
the adverse decision was given. 

The decision, which has already been referred to, and is in the 
record, was this: That a record of the words of a song with music was 

violation of the copyright; a record of the music itself was not a 
violation of the copyright, a most extraordin9,ry conclusion to reach, 
because there has been no poet, author, or other literary person here 
asking for tiie protection granted under paragraph G. All the 
demand comes from the publishers and one or two musical composers. 
But in Fmnce it has been held that the reproduction of the words 
alone, whether it be a song or whether it be the spoken word of a 
copyrighted selection, is a violation of the copyright. 

Isow let us see how that has worked out: 

Columbia Phonograph Company, 
89 Great Eastern Street, London, E. C, July 19, 19d6. 

Dbar Mr. Cromelin: Inclosed find copy of a letter I am sending Mr. Cameron 
and which you may find some use for. It was prepared at his request. It deals 
only with the situation in France. You are already familiar with the futile efforts 
made in Belgium, Germany, and England. 

With kind regards, sincerely, yours, M. Dorian. 

This letter is addressed to our Mr. 8. T. Cameron, who appeared 

before your committee last June, and who is detained at Cleveland, 

Ohio, on a case, and for that reason is not here: 

July 19, 1906. 
S. T. Cameron, Esq., 

6£0 F Street NW., Washington, D. C. 

Dear Mr. Cameron: It may be of some assistance to you to know how the copy- 
right law, as applied to talking machines, has operated in France since the decree of 

c H— 06 22 
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February 1, 1905, by which the court recognized the right of the music publishers to 
tax talking-machine records. The decree in question is based upon a very old 
French statute. The provisions of this statute, which are drastic, were modified by 
a later statute enacted after a treaty with Switzerland. This amendment exempted 
all instruments which reproduced music mechanically, and was meant to take Swiss 
music boxes and similar instruments out of the purview of the original statute. Of 
course the talking machine was unknown at the time these two statutes were enacted. 

When the case was argued in the French courts the attorneys for the talking- 
machine manufacturers contended that the amendment to the original statute clearly 
covered talking machines because they are purely mechanical, and although not spe- 
cifically mentioned are undoubtedly entitled to the same privileges as the other 
mechanical reproducers of music. The argument is undoubtedly sound, but the 
court, probably in a spirit of compromise, admitted its pertinency in part only. That 
is to say, they held that where music only was reproduced it did not constitute a 
violation of the statute, but where words, as of a song, were also reproduced, the 
words were an infraction and must be treated as an infringement of tne publisher's 
rights. 

It is difficult to understand how they arrived at this conclusion. It is believed 
that their decision will be reversed when the appeal now pending is heard. 

The decree, which is exei'utory, i. e., became operative at once notwithstanding 
the appeal, made it possible for the music publishers to harass and threaten the man- 
ufacturers of talking-machine records throughout France and her colonies. Their 
first move, through their agent Vives, was to demand large sums of money from the 
manufacturers as indemnity for past infringements, that is to say, from the date of 
first filing of their suit to the date of the decree. 

I want to say there was a situation there quite akin to this. Vives 
undertook to try that case out, and he was going to get a percentage 
in the event that he won, in the same way that the Aeolian Company 
are going to try that case out, and they are going to be relieved of all 
responsibility at first — but God help the other fellows — and are going 
to have a monopoly in the future. (Reading:) 

Their first move through their agent, Vives, was to demand large sums of money 
from the manufacturers as indemnity for past infringements, that is to say from the 
date of first filing of their suit to the date of the decree. These demands were accom- 
panied by threats of drastic measures to enforce the same. The result was a panic. 
All of the establishments engaged in the manufacture and sale of records were closed 
tight, and business entirely suspended. One large concern, Path^ Frdres, employing 
a small army of workmen, closed down for more than a week at an enormous loss to 
the company and depriving their workmen of their livelihood. In the interval the 
heads of this concern were in daily and almost hourly conference with the music 
publishers, and were finally forced to pay a large sum (£100,000) before they could 
feel safe in resuming operations. Some of the threats made by the publishers were 
that they would seize matrices and moulds and the visible stock of records; that they 
would place a sheriff in each store; that they would confiscate records and machines 
in the hands of the manufacturers and their dealers, etc. Notices and warnings were 
sent to prominent dealers to the effect that they would be proceeded against if they 
offered for sale any records not authorized by them, the publishers, and copies of 
these warnings were served upon the manufacturers as additional coercive measures. 
The publishers demanded the right of placing one of their representatives in the 
establishment of each manufacturer to audit the accounts for the purpose of verifying 
the statement of sales, etc. Before they would furnish labels to be afli xed to the records 
they demanded that they be furnished with sworn statements showing the quantity 
of records sold during the period (six years) for which they claimed indemnity. 

Some of the manufacturers complied with all of these demands, and their com- 
pliance only resulted in fresh and still more burdensome demands. One or two 
large concerns refused to have their operations controlled in this manner, although 
some of them, in order to obtain a provisional supply of labels with which to resume 
operations, signed a contract waiving their right of appeal and recognizing the rights 
of the publishers not only in France, but in other countries as well, even in countries 
where no copyright law existed. Those who refused to so bind themselves were 
singled out for every species of petty annoyance which the fertile brains of the pub- 
lishers could devise. 

In addition to the above exactions the publishers notified the manufacturers and 
dealers that, notwithstanding the decision of the court that records of orchestra or 
band selections did not infringe, labels must be affixed to these also, and that failure 
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to comply would involve further measures of coercion. Blackmail, pure and simple, 
because the language of the court did not leave room for discussion. Some of the 
manufacturers complied even while complaining of the injustice, because, as they 
thought and said, they could not afford to resist. Others took the matter into court 
upon a motion to have the court construe its own decree. When the motion was 
called the publishers, by their attorneys, said they must admit that there was no 
room for argument and must concede the point. The motion was therefore not 
argued, and the court passed no order, the admission of the music publishers dispos- 
ing of the point definitely. The annoyance and expense imposed upon the mapu- 
facturers, however, was just as great and quite as unjustified as anything could well 
be. It shows conclusively the spirit manifested by the monopoly. 

At the time the original decree was announced by the court the full text was pub- 
lished in all the principal papers in the country. In addition all of the manufac- 
turers printed at their own expense circular letters analyzing the decree and point- 
ing out the need for labelling all records before offering them for sale. These letters 
were sent to every dealer. Their contents were well known to the publishers. In 
every instance they contained, in one form or another, a warning that the manufac- 
turers would not accept responsibility for any records not labeled, and offering to 
label any records returned to them or to send the labels to the dealer to be affixed 
by him if a proper demand were made for them. 

The language of the decree imposed a penalty only on those records which should 
be "published and sold,'* and the warning of the manufacturers went further than 
was necessary, but this was because they wished to place their dealers on the safest 
ground. The liability, if there should be failure to label, would be with the dealer. 

Notwithstanding these precautions, the publishers, through their paid spies found 
in some remote points records which were not labeled. In some cases they were old 
wornout records which had been taken in exchange by the dealer and were not 
intended for sale; in fact were unsaleable. In other cases the dealer made it a 
practice not to affix the labels, until the records were actually sold, they remaining 
in his shelves unlabeled jintil sale. The publishers seized all such records, and 
then made a demand upon the manufacturer whose mark they bore for a penalty, 
and where this was refused sent him threatening communications. In <>ne case the 
manufacturer was a foreign company, and an attachment was laid upon its bank 
account on the pretext that it, bemg a foreign corporation, could close up its busi- 
ness and remove its assets, etc. To release the funds this company was forced to 
invoke the aid of the courts and to employ expensive counsel. The court, on hear- 
ing the facts, quashed the attachment on the ground that it was ridiculous, as the 
manufacturer could not be held responsible for the failure of a dealer to label his 
records. 

The next move of the publishers was to require that all records, reserve stock, as well 
as dead stock, be labeled before being placed in the house; that it made no difference 
that the records were stored in a separate part of the premises from the sales room. 
This meant that if a dealer had any reserve stock he must label all of it without 
regard to whether a certain per cent of it might never find a buyer. • Aside from the 
hardship^ it imposed upon the dealer with a small working capital, it was in direct 
conflict with the terms of the decree, which imposed the labels only in case of sale. 
The publishers were, of course, fully aware of this, but counted upon the dealer 
being unwilling to go to the expense of contesting the matter. It was a case of bull- 
dozing the timid dealer into buying a much larger number of labels than he actually 
required. Most of them complied. Some others went through their stocks and 
destroyed thousands of records which were slow movers rather than spend money 
in labeling those which in all probability would never be sold. There are, on the 
shelves of dealers in France, thousands of records bearing these labels which will 
never be sold, and in most cases the money which they represent was filched from 
people who were too poor to employ lawyers to protect them. 

The principal counsel for the music publishers when the case was present before the 
court was an eminent lawyer and politician who is now a member of the present 
French ministry. He had a greater interest in the case than his mere fees — that 
is to say, he was a partner with the publishers in the speculation, and he apparently 
continues in that capacity. 

Soon after his confirmation as a minister he secured an official order from one of 
his ministerial confreres addressed to the customs officers throughout France, instruct- 
ing them to seize at the customs- houses any records coming in which were not 
labeled. As all disk records sold in France, with one exception, are manufactured 
outside of France, it makes it necessary for the makers to label the records at the 
factory. As the affixing of the wrong label is held to be no labeling at all there is 
opening for endless trouble and expense, all of which redounds to the benefit of the 
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French concern which has arranged matters with the publishers. Different labels 
have been devised for different publishers, and the maker or dealer must see to it 
that he does not put **A's" label on **B'8" composition, etc., under penalty of 
seizure and fine. 

From start to finish the publishers have used the law to gouge and to harass. It 
is true all these things have occurred in France, but human nature is much the same 
throughout the world, and there can be no guarantee that much the same methods 
will not be applied in America, especially when it is considered that the same people 
' who are profiting by the monoply in France are the prime movers in the American 
agitation, and already have in their possession signed contracts giving them control in 
the event of the passage of a law such as has ^►een proposed. The existence of such 
contracts is an open secret on this side, although it would probably be difficult of 
proof. 

Hoping this frank statement of what is happening in France may be of service to 
the committees of Congress and yourself, 

I am, sincerely, yours, M. Dorian, 

Assistant General Manager. 

The Chairman. Mr. Cromelin, you have already occupied at least 
fifty-five minutes, and that leaves Mr. O'Connell less than thirty min- 
utes if we insist upon a strict limitation of the time. 

Mr. Cromelin. Senator, I leave it entirety to you; but J sincerely 
trust that you will give us an opportunity to present our case in its 
entirety. Paragraph (g) is the only portion of the bill which is revolu- 
tionary in its character. It sets up property rights that do not now 
exist, which no government has ever attempted to recognize by legis- 
lative action before. I would like to have an opportunity to show 
you the situation in Germany, that our friend Mr. Bui'kan has referred 
to, because the situation is intimately connected with the one here. 
The Choralian Company (the ^olia'n Company under the name of the 
Choralian Company) has obtained a monopoly in Germany, and if you 
care to go into that 1 will be very glad to put myself entirely at your 
disposal. 

Mr. O'Connell. Mr. Chairman, Mr. Cromelin might, perhaps, accede 
to this suggestion. I understand that you have set apart a possible 
thirty minutes in the morning for Mr. Mauro, who is his patent coun- 
sel, counsel for the Columbia Phonograph Compan}'. The time hav- 
ing been taken now which, perhaps, belongs to me> if Mr. Cromelin 
wishes to continue, why not let him take the time of his own counsel, 
and give me the thirty minutes in the morning which his own pounsel 
would have had? 

Mr. Cromelin. I am perfectly willing to do that, Mr. O'Connell, 
if it is agreeable to the committee. 

The Chairman. What is the name of the gentleman you mention? 

Mr. O'Connell. Mr. Philip Mauro. 

Mr. Currier. Do you mean that he does not want any time? 

Mr. Cromelin. Well, I will ask permission to file a brief and have 
Mr. Mauro file a brief, if you say so. 

The Chairman. When we began this branch of the case, it was dis- 
tinctly stated by you gentlemen that five hours was all that you would 
require, and in order to make sure that you should have that time, at 
some inconvenience to ourselves, we consented to the evening session. 

Mr. Cromelin. I appreciate it. Senator. 

The Chairman. And it was distinctly stated, further, that you gen- 
tlemen should divide that five hours in such manner as you saw fit. 
Mr. O'Connell is already limited, if we strictly adhere to that rule, to 
twenty-five minutes. Now, as 1 stated this afternoon, we can not 
expect when we report the bill that it shall meet the approval of all 
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you gentlemen, but we do want you to leave these hearings feeling 
that this committee has given you a fair opportunity to present your 
case, and I do think that giving you five hours was quite generous on 
our part. 

Senator Smoot. Mr. Chairman, let me suggest that there have been 
a great many interruptions. Mr. Johnson took quite a time in making 
a speech in this five hours. Why not let Mr. Cromelin go on, say for 
ten minutes more, and then let Mr. O'Connell go on until twenty min- 
utes past ten and he will have his thirty minutes? I am perfectly 
willing, as far as I am concerned, to sit here until that time. 

Mr. Currier. I will do that. Let him have ten minutes and then 
give Mr. O'Connell thirty minutes. 

The Chairman. Will that be satisfactory to you? 

Mr. Cromelin. I will do the best I can. Senator; thank you very 
much. 

The Chairman. Very well. 

Mr. Cromelin. Now, gentlemen, reference has been made to the 
situation in Germany, and 1 would like to read an extract from a let- 
ter sent to me by Mr. Alphonse Melzer, formerly manager of the 
Phonola Company, Leipziger-Strasse, Berlin, the Phonola Company 
being a competitor of the uEolian Company. This is a letter dated 
Berlin, Germany, October 30, 1906: 

Paul H. Cromelin, Esq.: 

The pianola people took advantage of being the first in the market, securing in 
most instances monopoly contiacts with music publishers all over Europe. Thus 
other manufacturers of piano players must buy the perforated rolls from the .^Eolian 
or, in Germany, *'Choralian" Company, or pay them a high percentage bonus for 
their graciously condescending to sell license stamps to other makers. It they choose 
they need not sell either music rolls or stamps to other makers. Thus the matter 
stands which you wanted to know. 

I merely mention this as bearing upon the general subject. The 
German law of 1901 was passed one year after a decision had been 
rendered in the supreme court of Germany declaring that a record of 
a modern sheet of music was a violation of copyright. It took Ger- 
many less than one year to swing around and pass a new musical copy- 
right law making all mechanical musical instruments free. But there 
was a peculiar wording to that law; there was an addition made; 
nobody understood what it meant. The wording was as" mysterious 
and as difficult to understand as many of the paragraphs in the bill 
under consideration. 

The sale of disks, plates, cylinders, strips, and other parts of instruments which 
serve mechanically to reproduce musical compositions is permitted; but the law pro- 
hibits the use of perforated music sheets in instruments ** by means of which the 
composition can be reproduced in the manner of a personal performance in respect 
to the dynamics, duration of tone, and in respect to the tempo " 

1 was manager for my company at the time^ and I thought, of course, 
that was an attack on talking machines. We got all the business 
interests together and went to members of the Reichstag to know what 
that meant. It is customary over there for the minister of justice to 
expound the law before the third reading, if there are any questions 
requiring explanation; and he made a statement in the Keichstag to 
the effect that that was not intended to cover the talking machines, 
but that was intended for those piano playing rolls where by any possi- 
bility there could be what might be considered a personal interpreta- 
tion of the work of the composer. We were satisfied if it did not 



342 COPYEIGHT HEARINGS. 

affect talking machines. We did not understand at the time what was 
up. But after the bill became a law we discovered that the -^olian 
Company, which was well established in Germany at that time under 
the name of the Corolian Company, had contracts (as has been stated 
by the manager here) with practically all the music publishers; and 
during that time and since that time they have had the whole industry 
in their hands, and nobody else can make perforated rolls without 
coming to them and paying them their tribute. 

The French law contains an express provision that, perforated 
music sheets shall not be deemed infringements of copyrighted musical 
compositions. 

Mr. Webb. What evidence have you that the ^olian Company is 
the same as the Corolian Company ? 

Mr. Cromelin. Only the statement of the manager of the compet- 
ing company. It frequently happens that the name of the company 
is different in other countries. Our company is the Columbia Phono- 
graph Company M. B. H. in Germany. Under the German law we 
had to organize separately. 

Now, reference has been made to the ^olian contract; and when 
Mr. Cameron was here last summer he suggested that a similar scheme 
was perhaps on foot, and especially in view of the fact that a repre- 
sentative of the Victor Talking Machine Company stood here and 
declared that he was in favor of the bill. It seemed to be rather an 
extraordinary situation, and Mr. Cameron suggested that a similar 
schemewas perhaps being hatched; Mr. Pettit arose and stated that 
that was absolutely false in so far as it related to the Victor Talking 
Machine Company. Now, gentlemen, I submit to you that such con- 
tracts as those are not usually shouted from the house tops, and it is 
extremelj^ difficult to get any proof on the subject. We never would 
have known anything about these uEolian contracts had it not been 
for the White-Smith case. They had to be introduced in evidence 
there. Permit me to hand in this affidavit. 

State of New York, 

City and county of New Yorkj 8s: 

Paul H. Cromelin, being first duly sworn, deposes and says: 

I am one of the vice-presidents of the Columbia Phonograph Company (General) 
and a director of the American Graphophone Company, and appeared before the 
joint committee of Congress on behalf of these companies on Saturday, June 9, 1906, 
in opposition to the proposed new copyright bill. After the hearing I had luncheon 
in the cafe in Willard's Hotel in company with Mr. C. S. Burton, of Chicago, Mr. 
Howlett Davis, a brother of Mr. Davis, Mr. Shelton T. Cameron, and Mr. Hedge- 
land, of Chicago, an inventor of music perforated rolls. As I was taking luncheon, 
Mr. Burkan, attorney for the music publishers, who also appeared before the com- 
mittee, came over to my table and stated that Mr. Victor Herbert would like to meet 
me, whereupon I proceeded to the table where Mr. Herbert, Mr.Servan, counsel for 
the music publishers, a Mr. Hughes, Mr. J. Witmark, Mr. Leo Feist, and Mr. Burkan 
were sitting. Mr. Herbert said that he was much interested in the demonstration of 
the telegraphone records which I had made before the committee and asked me to 
explain the instrument, as he had never heard of it. 

After I had explained the operation of the telegraphone, I entered into a discussion 
of the merits of the proposed copyright bill with these gentlemen. In the course of 
this conversation we spoke of the iEolian contracts and the monopoly which would 
result if the bill became a law, and I said that Thomae, of the Victor Company, would 
not deny that he had been around endeavoring to close contracts with the publishers 
during the time the bill was being whipped into shape at the so-called copyright 
conferences which he attended. Mr. Burkan interrupted me to say that ** there was 
nothing exclusive in the Victor contract; that he (Burkan) had drawn the contract 
for Mr. Thomae, of the Victor Company, and that he would show it to me if I would 
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give him my word of honor as a man that I would not use it against him or the Vic- 
tor Company at the hearing before the committee.'' In making this statement he 
made a motion as though to get some papers out of his inside pocket, but I immedi- 
ately stopped him and said to him that he had better not show me the papers and 
that I would not give him my word of honor not to use the same against the Victor 
Company, as I proposed to make use of all of these facts before the committee. 

Paul H. Cromelin. 
Sworn to before me this 20th day of June, 1906. 
[seal.] . Elisha Camp, 

Notary Public^ New York County. 

Mr. Thomae- was a representative of the Victor Company at the con- 
ferences, and has since Deen drowned, last summer. 

Mark you, Mr. Pettit had stood up here. I do not say he made a 
false statement — perhaps he did not know — but he stood up here and 
said it was absolutely false in so far as the Victor Company was con- 
cerned. 

I know nothing about the contracts, gentlemen, except that the 
counsel for the Music Publishers' Association made this statement in 
the presence of five gentlemen (and I swore to it because I thought it 
was important. I went out and made an aflSdavit to it) confirming 
the claim that there was a contract in existence, and Mr. P6ttit stated 
here that in so far as the Victor Talking Machine Companj^ was con- 
cerned no such contract existed. 

Mr. BuRKAN. You had better get 

Mr. Cromelin. Excuse me just a minute. 

Mr. BuRKAN. You asked me 

Mr. Cromelin. I will not permit an interruption. Now, just sit 
down, Mr. Burkan. 1 will answer you a little later. 

Now, gentlemen, I would like to submit, in closing, this: It makes 
absolutely no diflFerence whether any contracts are in existence or not. 
It is not necessary for a man to contract with himself. You can not 
forget that James F. Bowers, president of the Music Publishers' 
Association, is the same James F. Bowers who is a member of Lyon 
& Healy, distributors for the Pianola and for the Victor Company. 
You can not forget that Mr. George W. Furniss, the secretary of the 
Musical Publishers' Association, is the same George W. Furniss of 
the Oliver Ditson Company, eastern distributors in Boston, for the 
Victor Company. You can not disassociate Mr. James F. Bailey, of 
Washington, D. C, the secretary of this association, from Mr. James 
F. Bailey of John F. Ellis & Co., of Washington, distributors of the 
mechanical instruments themselves. You can not forget for a moment 
that Thomas Godwin & Bro., of Texas, in all the big cities of Texas, 
members of the Music Publishers' Association, are the same Thomas 
Godwin & Bro. who are the distributors for the Victor Company 
in the State of Texas. You can not forget that Sherman Clay & Co., 
of ^n Francisco, Cal., members of the Music Publishers' Association, 
are the same Sherman Clay & Co. who are the western distributors 
for these companies. And I say to you in all earnestness that it is 
not necessary for a man to contract with himself. What is going to 
happen to the other fellows in the event you make this bill a law? If 
these men, as they claim they do, control nearly all of the big music 
publishers in the country but two, is it not the most natural thing 
that they will reserve to themselves and give to themselves the exclu- 
sive right to use these copyrighted selections upon those instruments 
which the V themselves control ? 
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It is not important at all whether certain contracts are in existence. 
If this bill becomes a law, the fact is, j^entlemen, that the monopoly 
will be completed, and it will be completed within a very short time 
after the law has gone on the statute books. 

I will not take any more of your time. 

Mr. Currier. Just one question: If there should be a royalty of 2 
cents, would your company be forced to advance the price? 

Mr. Cromelin. Absolutely, sir. Do you want to know why, Mr. 
Currier? 
. Mr. Currier. Yes. 

Mr. Cromelin. I will tell you why. It is purely a business propo- 
sition. In the first place, if there was a royalty of 2 cents, the public 
would pay the royalty. Y6u all know that. The company would never 
pay it. i'he public have paid the royalty in France, and they did not 
pay merely the royalty, they paid more than the royalty. We have 
150 retail stores. We have to arrange royalties oa the sale of certain 
of our records with singers. David Bispham, for instance, comes to 
us and sings, and we give him, say, $1,000, and we say, "' We will give 
you 10 per cent royalty in addition on the sale of the records." Now, 
it will cost another 2 cents to book and keep the accounts of this roy- 
alty in 150 stores, where you are putting out thousands of records and 
have to separate and keep account of each one sold. The public will 
have to pa}^ for the booking. The company is not going to do it. 
When you get down to the actual carrying out of the law, the public 
will have to pay every time. 

All of the features of this bill are of vital interest to us. This cus- 
tom-house question, which was brought up by Mr. Montgomery, is of 
greatest importance to us. 

I will not bother you any more, except to bring to your attention 
section b of paragraph 8. Section b of paragraph 8 gives to the for- 
eign composer substantially the same protection that it gives to the 
American composer, provided the country in which said foreign com- 
poser resides gives to citizens of the United States substantially the 
same protection it' gives to its own citizens, or substantially the pro- 
tection given under this bill. 

Now, Mr. Chairman and gentlemen, there is no country in the 
world that gives substantially the same protection that is given under 
the bill; and what will the result be? In the event that you pass this 
bill, you are going to tax the American people for the benefit of a lot 
of foreign composers and music publisning houses abroad, many of 
whom are behind this bill, and are waiting to see what action }^ou are 
going to take. You will ask me how, in what way. Why, in this 
way: We are in business in Berlin, (xermany. We are manufacturers. 
Under the laws of Germany, say, we will take a record of a piece by 
Paul Linke — a waltz song from Frau Luna. Germany permits nie, 
by express statute, to make it, and I sell it all over the Empire. 1 
send it to England, and sell it all over England and all over the rest of 
the world. But when I knock at the doors of the United States I am 
stopped at the custom-house. If you make this bill a law, what is going 
to happen? Paul Linke, when lie takes out his German copyright, 
will also take out an American copyright. 

The American statute, which it is proposed that you shall pass, gives 
to Paul Linke, in addition to the right to»print the staff notation, also 
a new right of property in the mechanical reproducers; and the official 
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of the custom-house, looking over his list, says: "No; you can not 
bring that in here without first getting the consent of the foreign cop}'^ 
right proprietor." We get the consent of the foreign copyright pro- 
prietor, and how ? He will say, ' ' Yes, 1 will let you play it in the U nited 
States if you will pay me a royalty of 10 per ceiit or 20 per cent." 
If you admit the right to tax, you admit the right to confiscate. If 
you admit the right of that foreign composer to make the peo-ple of 
the United States pay 5 per cent more, you admit his right to tax them 
50 per cent — or as Frau Wagner did; she tried to keep the people of 
this country from hearing "Parsifal." Mr. Conried took the bull by the 
horns two years ago, and Tie put on "Parsifal." Prior to that, only a few 
rich people could go over to Beyruth, in Germany, every summer and 
hear *•• Parsifal." Now you are. going to extend this public performance 
feature to its broadest limit. You can not possibly pass this bill in its 
present state without taxing every American boy and every American 
girl who wants to hear the best in music, not for the protection of the 
American composer, but in order that some foreign publishing house 
that has the copyright may exact tribute from the people of the United 
States. 

I do not believe that is the purpose of you gentlemen to do it. I 
trust that you will not. 

Is my time up? 

The Chairman. You have now spoken an hour and fifteen minutes, 
Mr. Cromelin. 

Mr. Cromelin. I thank you very much, gentlemen, for the atten- 
tion you have given me. 

Mr. SousA. Just half a minute. I do not understand what Mr, 
Cromelin meant by advance scores of mine. 

A Member. Well, you have taken issue with him on that. 

Mr. BuRKAN. Mr. Chairman, will we not have an opportunity to 
reply to some of these charges? I have been charged here with hav- 
ing contracts in mj^ pockets under which I was given a monopoly. It 
seems to me that this record is full of charges like that, and that I 
oueht to have a chance to reply to some of them. 

Senator Smoot. You say it is not so; do you? 

Mr. BuRKAN. I say it is absolutely untrue; and moreover, if I had 
had a contract of that kind, he would want to see it. He would not 
tell me not to show it to him; he would have been mighty anxious to 
have me show it to him. 

Mr. Cromelin. I have sworn to that aflBdavit, gentlemen. 

Herald Square Hotel, 
New Y&rk City^ December 6, 1906. 
Mr. Paul H. Cromelin, 

President American Musical Copyright League, 

Care of the Columbia Phonograph Cqmpany, 

1212 F street NW., Washington, D. C. 

Dear Sir: As a member of the American Musical Copyright League I desire to 
protest through you most vigorously at the coming copyright conference against any 
kw which may be proposed specifying that the composer will have the right to 
charge a royalty on compositions when mechanically reproduced, even though such 
a law would provide that all firms in respect to the royalty should be placed on the 
same basis. Our reasons for protesting are based on the fact that we have been 
granted numerous patents under the existing patent laws. Unquestionably the 
value of these patents would be adversely affected in the event of rights now belong- 
ing to us are made subservient to the rights of the composer. 

I think, should such a clause be proposed, you should ask the committee how 
about rebates and in what manner do they propose to regulate the composer so 
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that he will be compelled to see that all inventors are treated on an equal basis. My 
company is one of the largest independent manufacturers of player pianos in the 
world, and I, as a player man, feel strongly opposed against measures which will 
retard the growth and development of this industry. 
Very truly, yours. 

The Auto-Grand Piano Co., 
Per Albert Krell, President. 

The following is the article from the "Musical Age" referred to 
-during Mr. Cromelin's remarks: 

[Paul H. Cromelin in the Musical Age.] 
REVIEWS THE SITUATION. 

There has been more or less agitation on this subject for the past several years, 
originating, I believe, in Europe, with a view to protecting the so-called rights of 
the authors and composers in so far as mechanical reproduction is concerned. In 
1900, in Germany, a case reached the highest court in which this question was 
involved: Whether or not the manufacturer of a mechanically-played instrument 
using a steel disc interfered with the copyright laws of the land as then understood. 
The case went against the manufacturer, and I believe that the amount of damage 
assessed was something like 30,000 marks. Immediately thereafter, as the ruling 
seemed to be against public sentiment, a movement was started to pass a new law 
which would make it possible for manufacturers of mechanical musical instruments 
to have perfect freedom in the use of all copyrighted pieces. That law was passed 
in 1901 by the Reichstag. Prior to its passage the talking machine industry became 
alarmed at a very innocent little clause that was added to the bill, which seemed to 
be directly aimed at their interests. As I recollect it, translated, it reads something 
like the following: 

"That the right of perfect freedom of reproduction is granted to all mechanical 
instruments except those where the exact time and personal interpretation of the 
piece could be considered as embodied in the mechanical instrumental playing." 

THE RESULT IN GERMANY. 

Nobody knew what that meant, so we called a meeting in Berlin, at which the 
German- Gramophone Company, the Columbia Company, and all the German com- 
panies were represented, with a view to having that clause defined and with a view 
to removing the string in so far as the talking machines were concerned. We suc- 
ceeded in getting the minister of justice, prior to the third reading of the bill, to 
interpret the law for us. You know it is customary there to interpret the law before 
a bill has been enacted by having a judicial body pass upon it, and when a law is 
once on the statute books no court would dare to declare it unlawful. The minister 
of justice stated clearly that this clause did not have reference to talking machines 
and was not to be construed as meaning gramophones, graphophones, phonographs, 
etc., but was especially intended to mean those mechanical piano-playing instruments 
where it was possible to interpret the exact intention of the composer; for example, 
the metrolistic addition to the pianola, etc. The result was that the Pianola Com- 
pany, which had been fighting hard for a monopoly, and, as I have been informed, 
had already secured contracts from the leading composers, were able by means of this 
very innocent addition to the bill to get a monopoly in Germany, close contracts with 
the principal publishing houses, and make the manufacturers of other instruments 
pay tribute to them for the use of the rolls or prevent them getting such. 

TROUBLE IN FRANCE. 

This question came up later, in a very peculiar way, in France. A man named 
Vives, formerly in the talking-machine industry, undertook, on behalf of the Society 
of PJditors and Composers, to bring suits in the name of certain composers against a 
manufacturer of talking-machine records and test the rights of the composer. He 
assumed all costs and was to receive a large percentage of all *sums eventually col- 
lected from the various manufacturers. Path^ Freres were the defendants in this 
case. The case iij the lower court went against Vives. In the higher court hia 
contention was sustained, the decision of the court being along the following lines: 
That musical reproductions were free — absolutely free; but musical reproductions 
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involving the use of words were violations of the copyright laws. In other words, 
a musical reproduction was perfectly free to everybody; but to reproduce a song wdth 
the music was made impossible unless first by an arrangement with the composer or 
publisher. 

The result was that Vives and his associates commenced a campaign against the 
talking-machine industry, which threw it into a panic. Under the laws a manufac- 
turer could be fined and imprisoned for an offense of this kind. Several of the con- 
cerns shut their doors. The Gramophone and Typewriter Company's estabUshment 
in Paris was shut for several days. We never closed, but fought every point; but 
after much negotiation it became necessary for us to pay, as well as for the other 
companies to pay, thousands of francs for immunity. Of course the public eventu- 
ally had to pay by reason of increased prices of the records. It was reported to me 
that Vives had secured more than a hundred thousand dollars from the various 
interests involved. He secured so much, in fact, that it was said he was losing his 
mind, and he used his money indulging in all sorts of extravagances, predicting what 
he was going to do to the industry throughout the world would keep them on the 
run for awhile, and to his suffering brothers across the seas who were not receiving 
royalties a message of hope was sent: "It'll be all right over there after awhile, 
when we have a chance to establish your rights." 

I understand that this was the beginning of the movement in America, and that 
some persons are ambitious to duplicate in America what Vives and his associates 
have done in France. 

TRIBUTE TO GRAFTERS. 

At any rate we are paying to-day to Vives and associate men who never composed 
a piece, could not compose, and who have done nothing entitling them to it, a heavy 
tribute. This thing is likely to result in a national scandal, b cause one of the coun- 
sel in that case, now a member of the French cabinet, has secured a ministerial 
order to the effect that all talking-machine records of any kind that enter France 
are to be presumed violations of the copyright laws unless proved otherwise. In 
other words, records of pieces, whether they have any reference to French copyrights 
or not, which you attempt to pass across the border have first to go through those 
few ports of entry w^hich are ports for the reception of copyright matter ( three oj* 
four ports) ; second, the onus and burden is placed upon the manufacturer to prove 
what is on that record. If you want to escape this trouble (and it is an almost impos- 
sible task), you have to pay your little 5-cent tribute and stamp up your records in 
advance. The matter has been brought to the attention of the American State 
Department and to the attention of the consul-general, and the case is now before a 
final court of appeals, with the statement that there is not one chance in a thousand 
that we will be able to succeed, the theory being that the decision of the court below 
will be sustained. 

THE ENGLISH SITUATION. 

In England a case came up — a perforated-roll case — and the courts have held that 
the perforated roll in England is not a violation. That was before the passage of the 
O'Connor bill. The piano-playing roll has always been declared not a violation of 
the copyright in France. The only success they have had with the talking machine 
in those cases where the words are alone, or by reason of an executive order, the law 
has been extended so as practically to embrace everything. 

The copyright matter has been before the House of Parliament in London in one 
shape or another for many years, and finally became a law during the last session of 
Parliament. The measure is known as the O'Connor bill and originally contained 
passages which would have been greatly to the detriment of mechanical players and 
talking machines. You are probably all familiar with the action that was taken. 
Through the efforts of talking-machine men a clause was added which made it per- 
fectly plain that the law was not to be construed as covering perforated rolls, talking- 
machine records, etc. 

THE BELGIAN CASE. 

A case similar to the one of Vives and his associates against Path^ Freres was 

carried to final issue in Belgium, this being apparently a link in. the international 

hain of actions which has now reached our country. The Belgian courts held that 

nder the Berne convention, held years ago, the rights of composers and mechanical 

layers were clearly defined and that the composers had no rights. 
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X 

MONOPOLY IN ITALY. 

In Italy a case reached final issue since the last session of the American Congress, 
and the rights of the composers were sustained' to this extent: All musical composi- 
tions are divided into three classes; the first class representing pieces that have been 
composed in the last forty years and another embracing all compositions for the 
past fifty years. The result is that the largest music publishing house in Italy, 
Ricordi & Co., of Milan, who are the principal owners of the so-called Fonopio 
Company, manufacturers of records and disks, have obtained a monopoly. They 
have already granted to the Fonopio Company the exclusive right to manufacture 
disks, and that included all the modern compositions of Verdi, Leoncavallo, Mas- 
cagni, and other celebrities, and they are considering granting licenses upon pieces 
of the second class upon payment of certain fees, and also pieces of the third class. 
The Gramophone Company has been negotiating with them. We ourselves are 
very much interested. We have invested thousands of dollars in Italy and have 
been in negotiation with them for the protection of ourselves. Most of the com- 
panies quickly withdrew such records as were covered by the decision from their 
catalogues and warned their dealers against handling them, with a view of avoiding 
entanglements such as occurred in France. 

• 

BEGINNING OF THE AMERICAN FIGHT, 

You are all familiar with the American case, White-Smith v. Apollo Co., and with 
the decision by the New York court of appeals that the perforated roll is not a vio- 
lation of copyright. 

These cases bring us up to the proposed American copyright legislation now pend- 
ing before Congress. Toward the closing days of the last Congress an Associated 
Press dispatch was printed to the effect that there would be a meeting in Washing- 
ton of a so-called copyright conference, to be held at the office of the Librarian of 
Congress, in Washington, D. C, on a certain day, and that those persons who were 
interested were invited to be present. The item stated that hearings would be had 
before the joint Committees on Patents of the House and Senate, and that thereafter 
the bill would be reported in both Houses. On the day that the report went out — 
and it is inferred that it was issued by the authority of the copyright office — the bill 
was actually introduced into both Houses of Congress. In other words, it was not 
introduced after the conference and hearings were to be held, but on that verv day 
that the first news item concerning its introduction reached the public. I had heard 
from time to time of the copyright conferences, but never could get information in 
regard to them. I always had my own impressions as to what was going on, know- 
ing the European situation, so I went to Washington. 

There was a meeting at the office of the Librarian of Congress at 4 o'clock in the 
afternoon the day berore the first meeting of the Congressional committee. The 
meeting was called together by the Librarian of Congress, and a temporary chairman 
and secretary elected. Motion was made that the Librarian of Congress be instructed 
to present the bill, as finally prepared, to the committee the next morning as repre- 
senting the unanimous sentiment of those interested in copyright legislation. We 
had just then received copies of the bill for the first time. One of the trade papers, 
the Musical Age, I think, had secured an advance copy of the bill and published 
some of the paragraphs in it, which were revolutionary in character; things which 
had not been attempted in any other Country and which would jeopardize our own 
interests and those of you who make mechanical instruments of any kind whatso- 
ever. When the motion was put, some man got up (we were all strangers) and sug- 
gested that it seemed hardly the appropriate thing to do. The account of this 
meeting does not appear in the records of the copyright conferences as compiled by 
the Cbngressional committee. 

THE "muzzling'* PROCESS. 

This man had hardly gotten on his feet when someone else jumped up and asked: 
" Who is the gentleman speaking? Is he a member of the conference? If not, he 
is out of order and he has no place here." That caused something of a sensation. I 
think it was Mr. Walker, a well-known authority on patents, who arose and stated 
that he was not a member of the conference; had not been informed as to what had 
been done, but he had received an invitation to come down. If the last speaker's 
remarks meant that he had no right to speak, he wanted to know it. 

I stated that I had come from New York on an Associated Press dispateh; that I 
had an interest there; that I wanted to be heard on the subject, and would like to 
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know whether or not I had a ri^ht to speak. Then a man from Chicago arose and 
stated thai he had just gotten in at 2 o'clock and rushed up to the meeting, and he 
felt sure that if all the manufacturers of the country interested knew what was in 
that bill the Library would not hold all who would Kave attended. 

At this point a member of the International Typographical Union arose, a Mr. 
0' Sullivan, I believe, and stated that he was q^iite sure that there would be people 
who would butt in at the last moment, and who would not approve of all the sec- 
tions of the bill, but that the chairman would bear him out that they had spent a 
whole year and a great deal of money in working up this bill, and this was the bill, 
without one comma changed, that was going to be presented the next morning to 
the members of the committee as representing the unanimous sentiment of the con- 
ference. **0f course," said he, ** we do not expect to please everybody, but they 
are all o;ut of order, and the Chair should rule them out of order." 

The Librarian then was beginning to get a little agitated, and someone suggested 
that the resolution should be altered so. as to read as follows: 

^^Resolvedy That the copyright bill as prepared represents the unanimous sentiment 
of the associations which were represented at the copyright conference." 

A vote was then attempted. We would not recognize their right to shut us up. 
Someone, representing, I think, the Kimball Company, put the final knife into the 
resolution by stating in a very mild and gentle way how highly inappropriate it 
would be for an officer of the National Government, the Librarian of Congress, to 
appear before the joint committee to-morroW morning and present this resolution, 
thereby giving to it the weight of his official position. That it was very evident 
that several gentlemen present, coming from various parts of the country, were 
opposed to the measure. In the meanwhile, in order to* have this resolution put 
through, and on the theory that it was all going to be nicely done, Mr. Putnam, the 
Librarian, who had been acting as chairman, had left the chair so that somebody else 
oould put the motion. Then Mr. Putnam himself spoke, and stated that enough 
had been said to convince him that it would not be right to pass such a resolution, 
and he hoped that the gentleman would withdraw the motion, and that it would be 
his duty the next morning to present the bill to the committee, and that he could 
do nothing further than to recommend it to their favorable consideration. 

We succeeded in defeating the resolution, and the meeting ended in confusion. 

FIRST MEETING OF MANUFACTURING INTERESTS. 

We quickly corralled those persons who seemed to be our friends (Sousa and 
Herbert, by the way, were the only composers present), and there were also repre- 
sentatives of various interests — music publishers, typographical union, artists, libra- 
rians, sculptors, etc. The interests were greatly diversified. It was proposed that 
those opposed to the bill, in so far as related to mechanical reproductions of music, 
go into conference at the Hotel Raleigh. I think there were about eight of us. We 
conferred that night until midnight and agreed on a general plan of.action as to who 
should represent the different interests. The joint committee assembled next morn- 
ing and the hearings occupied several days. Much time was occupied on matters 
of little interest to us. Finally the sections of the bill relating to musical copyright 
were reached and the fight was on. Without going into details, as the printed report 
of the hearings can be had, I will say that in the limited time at our disposal we 
could hardly do more than to state briefly our reasons for objecting to the bill as it 
now reads. We are able, however, to get a pledge from both Chairman Currier and 
Senator Kittredge, the chairmen of the two committees, that the bill would not be 
considered during that session of Congress, and were assured by them that everybody 
would have a chance to be heard. 

THE ^OLIAN CONTRACTS. 

During the presentation of the matter Mr. 0*Connell, a lawyer for one of the piano- 
playing concerns, made a very able presentation of the case from his view point and 
received the closest attention of the committee, and was able to present copies of the 
iEolian contracts with various publishers which you, gentlemen, know are in exist- 
ence. The committee adjourned with the understanding that they would convene 
again in December and all interests would have an opportunity to be heard. 

Since that time the only thing of importance that has transpired was the article in 
Appleton's Magazine by John Pnilip Sousa, which is a part of a campaign on the part 
of those interested in passing the measure to' create public sentiment in favor of the 
bill. 
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I do not think I could have been any briefer aad tell the whole story, gentlemen. 
I have not the slightest doubt that this movement, which started abroad and which 
has now reached America, is a part of a movement to monopolize the mechanical 
playing instruments themselves, and the output of music rolls and records. 

Those controlling a monopoly of new music as issued would practically control the 
mechanical instrument industry; and the machines which are covered by patent 
protection during a limited number of years will be in the hands of schemers who 
will be able to extend that patent protection for all practicable purposes up to, say, 
one hundred years if this bill becomes a law and their plans are not checked. 

(The following articles were submitted by Mr. Cromelin, and, by 
direction of the committee, are printed as part of the record:) 

An article on the copyright bill in the Musical Age. 

To Alfred B. Kittredge, of South Dakota, chairman; Moses B. Clapp, Minnesota; 
Reed Smoot, Utah; Philander C. Knox, Pennsylvania; Stephen R. Mallory, Flor- 
ida; Murphy J. Foster, Louisiana; Asbury C. Latimer, South Carolina, Committee 
on Patents of the Senate. Frank D. Currier, New Hampshire, chairman; Solomon 
Dresser, Pennsylvania; Joseph M. Dixon, Montana; Edward H. Hinshaw, Nebraska; 
Robert W. Bonynge, Colorado; William W. Campbell, Ohio; Andrew J. Barchfeld, 
Pennsylvania; John C. Chaney, Indiana; Charles McGavin, Illinois; William 
Sulzer, New York; George S. Legare, South Carolina; Edwin Y. Webb, North 
Carolina; Robert G. Southall, Virginia; John Gill, jr., Maryland, Committee on 
Patents of the House of Representativeb. 

Gentlemen: On December 7 you are to again take up the consideration of new 
copyright legislation. The measure which you are to discuss entirely sweeps away 
the old law and replaces it with new pro>risions throughout, embodying a radical 
change in policy. Unquestionably the time has arrived for a revision of the existing 
copyright laws. Many provisions in the new bill are wise in character and intelli- 
gently meet the necessities which a modern age demands. Without entering into a 
discussion of the bill as a whole, and confining this 'communication to the issues in 
which the musical age is directly concerned, we would like to place before your com- 
mittees in as true a light as possible the position of the Musical Age at the present time. 

1. We are unequivocally in favor of the part of the bill which follows the recent 
English legislation, having for its object the suppression of piracy of printed or sheet 
music, with the attendant clause which makes it a criminal offense to reprint or sell 
copyrighted music in sheet form. 

2. We are wholly and unalterably opposed to the clause known as paragraph g, 
which restricts the use of musical compositions upon mechanical playing devices 
of any description whatsoever. 

In explanation of this position which we are bringing so prominently to your 
notice, we would respectfully submit that in our attitude upon the first question we 
are swayed by the knowledge gained in the publication of a musical paper, which 
for twenty-three years has been second to none in fighting for the^-eal business inter- 
ests of the entire musical industry. We know that the actual financial welfare of 
the composers of music and the publishers of musical compositions has suffered 
through the insufficiency of the present copyright laws by which the legitimate pub- 
lishers have been placed absolutely at the mercy of irresponsible parties, who have 
stolen the property of the publishers and reprinted their productions at a low 
price, thus seriously affecting the earnings of the publishers gained through their 
enterprise, their investments, and their labors. We firmly believe that the only 
way to suppress this drain upon a great business is to incorporate in the new laws a 
criminal clause covering offenses of this character. 

In our opposition to the mechanical reproduction clause, paragraph (g), of section 1, 
we wish to bring to your attention these facts: 

Neither the publishers of music, the composers, the public, nor a majority of the 
manufacturers will be benefited one whit by its passage. 

Only the ^olian Company, in itself a nucleus for a trust, and a few of its hire- 
lings in the ranks of the publishers and composers will derive benefit from the pro- 
posed law. 

In substantiation of these statements we would call your attention to the United 
States Census Bureau report just out, from which it will be seen that the value of 
the sheet music product increased from $2,272,385 in 1900 to $4,147,783 in 1904, 
which, based upon calculations made by The Musical Age, would be an increase of 
163 per cent in the period between 1900 and 1906. This increase of 163 per cent in 
six years has meant a period of imexampled prosperity in the music publishing 
industry. 
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The income of the composer is based absolutely upon the income of the publisher. 
The prosperity of the publishers has been made possible through the popularization, 
of their products by means of the automatic musical instruments. In so far as the 
public is concerned^ the passage of this paragraph would mean the elimination of com- 
petition in the production of roll music. It has been and will be shown to you that 
the iEolian Company has in its possession contracts with practically every publisher 
of prominence in the United States, covering a term of thirty-five years, by which 
this company obtains full and absolute use of all musical compositions as soon a& 
litigation or legislation secures to it the absolute control of the copyright. The pos- 
session of these contracts will enable the iEolian Company to stifle all competition. 
Eliminate competition in this field and immediately there enters that condition in 
industrial life which has militated so much against the prosperity, the progress, 
and the pleasures of the people during recent years. 

That the manufacturers of the country are against this measure will be indicated 
to you clearly and forcefully during the coming week. Two strong organizations, 
comprising eighth-tenths of the invested capital in^the industry, will appear before 
you protesting against this provision of the new law. But, above all financial and 
material arguments which you will be compelled to listen to, we wish to bring home 
to you the fact that the passage of paragraph (g) would mean taxation to the owner 
of every piano, phonograph, and music box in this country. The tendency in the 
industry at present is to decrease the cost of the appliances oy which the use of these 
instruments is made possible — the music rolls, the talking machine records, and the 
music-box disks and cylinders. By making possible the establishment of a monopoly 
in this field, you tamper with one of the greatest enjoyments of the American 
people — the enjoyment of music. No provision of public policy, no subtle argu- 
ments based upon industrial development, no clamor for the protection of the rights 
of any particular class of men, can appeal so strongly as the incontrovertible fact 
that your committees are asked to recommend the passage of a measure which 
enables another monopoly to reach out its greedy hands to grasp the dollars of the 
82,000,000 of American people. 

We ask you to kill paragraph (g) . 

The Musical Age. 



Editorial in The Musical Age. 

New York, June SO, 1906, 

KILL PARAGRAPH (G. ) 
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Washington dispatches contain the information that the only serious protests en- 
tered so far against the provisions of the new copyright bill come from the makers 
of mechanical musical instruments. The printed report of the arguments before the- 
joint committee on patents, which has just reached our desk, contains 206 closely 
printed pages, 90 per cent of which consists of arguments of those opposed to para- 
graph g of the bill, which forbids the use of copyrighted music, as follows: 

"To make, sell, distribute, or let for hire any device, contrivance, or appliance 
especially adapted in any manner whatsoever to reproduce to the ear the whole or 
any material part of any work published and copyrighted after this act shall have 
gone into effect, or by means of any such device or appliance publicly to reproduce 
to the ear the whole or any material part of such work." 

The relationship existing between the Publishers' Association and the makers of 
mechanical instruments has been somewhat misunderstood. The publishers in their 
fight for copyright protection are chiefly interested in making the pirating of music 
a penal offense punishable under the laws of the Federal Government. This par- 
ticular portion of the fight The Musical Age indorses, but after careful consideration 
of the mechanical instrument clause quoted above, together with its bearing upon the 
future of the music trades, and upon the almost predominant feature for which The 
Musical Age has been fighting for many years — the true democracy of music — we 
take the stand that the clause in question should be omitted in its entirety from the 

This proposed provision of the new bill affects directly the interests of the 
80,000,000 of people in this country. It proposes to restrain and to place a tax upon 
the pleasures of the people. The refining and educational features of music are 
beyond question. 

Photography, a modem process, coupled with the cheap engraving processes of 
late years and the abundance of popular illustrated papers, magazines, and books, has 
made art, in its broadest sense, familiar to every man, woman, and child in the 
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country, and tlie choic9-=!t productions of the masters are familiar in every village and 
hamlet in the United States. 

Art has been popularized. The same conditions exist in literature. No manufac- 
turing city is so busy, no farming community so small that it does not contain its 
library. A list of the Carnegie benefactions alone resembles a half dozen pages of an 
atlas. The most expensive productions of the publishers of the world, the results of 
centuries of thought and investigation, are free to all who care to avail themselves of 
the opportunity to study and to learn. 

In music the conditions are different. To hear good music is expensive. Before 
the invention of the mechanically played piano it was necessary for the student to 
undergo long years of patient study and hard work and to spend hundreds, of dollars 
in education. Before the invention of the phonograph nine-tenths of the people had 
never heard the productions of the famous bands and musical organizations of the 
world. 

These two separate and distinct classes of inventions have done a great deal toward 
making music popular and democratic; but in spite of the prosperous condition of 
the country, in spite of the cheapening influence of these modern mechanical won- 
ders, there are still thousands of homes and hundreds of communities which have 
not felt the result of this cheapening in production. And the inventive geniuses are 
still at work. Our news pages last week chronicled the formal introduction into New 
York of the Cahill teleharmonium, through the agency of which it is expected that 
music of the highest class will be distributed from a common center to 10,000 sub- 
scribers. This week we give space to a new and wonderful invention called the 
telegraphone, destined before many months to make its influence felt in the music 
world. This instrument is a combination of the telephone and the phonograph, 
using a continuous strand of wire instead of wax cylinders or disks for recording 
purposes. And the end is not yet in sight. 

If it is now possible to transmit music through the agency of wires over long dis- 
tances, necessarily it will be but a short time before the mysterious influences which 
have made wireless telegraphy possible will be utilized in tne dissemination of music. 
We look for no Utopia in this direction, but the progress of science is intensified 
through succeeding years. 

The wonder of to-day becomes the household necessity of to-morrow. 

No living man can predict to-day the conditions that will exist five years hence. 

In spite of the sensational output of the cheap magazines, in spite of the work of 
the wielders of the muck rake, the world is grpwina: better every day. Step by step 
civilization is advancing, and the wastes of this small globe of ours are gradually 
being turned to garden spots. Centuries of darkness and ignorance are being over- 
thrown in a week. To restrict the production of cheap music would retard the work; 
it would be a step backward. 

The copyright section in question says that no one shall reproduce by any appli- 
ance or in any mannfer whatsoever to the ear any material part of a copyrighted 
production. This means that the proprietors of these new and wonderful inventions, 
and of the inventions to come, could not use any copyrighted music without paying 
heavy royalty. 

This royalty will come from the people and will go into the hands of the few. 

The Musical Age does not occupy the position of desiring to see the laborer robbed 
of his hire. The composers of music in this country have been working for years 
under the provisions of a copyright law that gave them little protection. The law 
should be amended so that they get the protection which is their due. The clause 
making the pirating of music a penal offense should go through, but this should 
apply only to sheet music. It will not be a modern step to place a tax upon the 
pleasures of the people. Practically every municipality in the country provides free 
music to its people. Music everywhere should be as free as the songs of the birds 
and the whispering of the breezes in the trees. 

Paragraph g should be withdrawn. 

The Chairman. Mr. O'Connell, you may have until half past 10. 
Mr. O'Connell. Yes, sir. 

STATEMENT OF JOHN J. O'CONNELL, ESQ. 

Mr. O'Connell. Mr. Chairman, this is the end of a very long and 
trying session. We have been here now since 11 o'clock this morning, 
and I suppose that all you gentlemen are as tired of hearing the argu- 
ments of the various parties here as we are of waiting to be heard. 
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I represent at this hearing 19 houses, 18 of which are manufacturers 
of piano players and player pianos in the city of New York, and one 
is one of the largest dealers in musical instruments of all kinds in the 
country. As was stated to you when I was here in June, when we 
came without any preparation to speak of, our position as manufac- 
turers of piano players was that we were here simply to protect the 
capital that we had invested in a large business. Then 1 represented 
10 houses. A couple of those have dropped out — one because it is no 
longer interested in the business. Since then others have come in — 19 
of them — and I want to say to you that a number of other houses in 
New York whp manufacture players also wanted to come in and wanted 
to divide the expenses, but they refused to permit their names to be 
used. Therefore we refused their aid or cooperation. 

The houses that I do represent are: Boardman & Gray, Albany, 
N. Y.; Rudolph Wurlitzer Company, Cincinnati, Ohio; Lester Piano 
Company, Philadelphia, Pa.; E. Gabler&Bro., New York; Estey 
Piano Company, New York; Pease Piano Company, New York; Strich 
& Zeideler,'New York; Kroeger Piano Company, New York; Jacob 
Doll & Sons, New York; Pianova Company, New York; Ludwig & 
Co., New York; The Laffargue Company, New York; Regal Piano 
and Player Company, New York; Ricca & Son, New York; Rudolf 
Piano (Company, New York; Winter & Co., New York; Davenport & 
Tracy, New York; Stultz & Bauer, New York; Paul G. Mehlin & Sons, 
New York. 

I am also requested to say to you b}^ Mr. E. S. Conway, of the W. W. 
Kimball Compan}^ of Chicago, that both he and his company are 
unalterably opposed to paragraph g of the proposed bill, and that they 
are unwilling to accept the bill with a royalty provision added. 

As I stated then, those houses have no particular quarrel with Mr. 
Herbert or Mr. Sousa. I also stated then that it was very extraordi- 
nary that the house which was seeking to gain a monopoly of this busi- 
ness was not nominally represented in any way at these hearings. I 
say it is more extraordinary still at the present time. They have had 
a^reat deal of time to consider this. They know the charges made 
against them. If anybody's ears would tingle, theirs ought to. But 
05*tensibly no representative is here. 

True, we have had a number of altruists here, who, interested nom- 
inally, apparently, only in authors and publishers of books, have gone 
out of their way whenever the question of paragraph g or Mr. Steu- 
art's addition to paragraph f came up, and took, up everybody's time 
to convince you that they, the altruists, insisted that, while they were 
not interested in a business way or monetarily in the musical indus- 
tries, the bill should go through as a whole. It reminds us very much, 
gentlemen, of the saying attributed to Benjamin Franklin about 
"Hanging together or hanging separately." 

A number of questions have been raised here and some of them have 
been discussed very fully. Mr. Walker went very thoroughly into 
the question of the constitutionality or the unconstitutionality of this 
bill. I do not presume to know as much about constitutional law as 
Mr. Walker does, nor as the very learned and able counsel for the 
music publishers, Mr. Burkan. Butj/^ do say to you, sirs, that the 
question of the constitutionality of this bill is one merged in the great- 
est doubt. The language of the Constitution is plain; the decisions of 

CH— 06 23 
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the courts are plain. You only have the power to pass bills giving 
authors the exclusive right to their writings and inventors the exclu- 
sive right to their discoveries. A writing has a clear designation and 
a definitive^ meaning. You only have the right to prevent copying of 
writings. y The question was asked this afternoon whether raised fig- 
ures for The blind are an infringement of a copyright. Mr. Dyer, I 
think, answered ^' Yes." I did not hear, because he spoke very low. 
And while it is true that the blind can not see those raised figures, I 
do not know that there is anything that prevents a man with a pair of 
good e^'es from seeing them and reading them. They convey a dis- 
tinct impression to a man with a pair of good eyes, and are, therefore, 
readable. 

I will pass that question, and I will come to the question of the 
invasion of the field of patents b}^ this proposed act, paragraph g. 
And while on that, it is well to consider the very beautiful and tech- 
nical exposition that Mr. Steuart gave you when speaking in behalf of 
this bill the other day. He did not call the attention of any member 
of the committees, neither has the attention of any metober of the 
committees been called at any time, so far as I have been able to ascer- 
tain, to the original commanication sent to the Librarian of Congress 
by the Commissioner of Patents on the 21st of June, 1905. I do not 
know whether you gentlemen, or any of you, are familiar with it. It 
was in answer to the original invitation. I will not read it at length, 
because my time is too limited. But I call your respectful attention to 
it, and I want you all to consider that after that communication (which 
does not appear to have been acknowledged), at no time afterwards 
did the Commissioner of Patents take part in any of the conferences. 
He gives what is to my mind a very clear exposition of the distinctions 
between the law of trade-marks, copyrights, and patents, and the 
powers of Congress to pass bills as to any of those three, and also as 
to what ought to be properly included under any of those heads. My 
reading of this document (of which I have a copy made in the Patent 
Office) shows clearly that the use of a mechanical device of any kind 
for the reproduction of sounds, or legislation which seeks to prevent 
the use of a mechanical device for the production of any sounds, does 
not come within the purview of the copyright law. I f you are uncer- 
tain on the subject, I hav^e no doubt that Mr. Allen, the Commissioner 
of Patents, would be very willing to appear before you and give you 
the benefit of his advice and long experience. 

Mr. Currier. Do you wish to put that in the record ? 

Mr. O'CoNNELL. Yes, sir; it is in the record somewhere; the 
original letter ought to be in the files somewhere. 

A Gentlemen. Put it in again. ' 

Mr. Chaney. I think we had that letter before we started in on these 
joint hearings. 

Mr. BoNYNGE. I do not know whether it is published in the record 
ot not. 

Mr. Chaney. It is in the record. 

Mr. O'Connell. It is not in the record of the arguments at all. 

Mr. BoNYNGE. Well, then, let us put it in. 

(The letter referred to is printed at the end of Mr. O'Connell's 
statement.) 

Mr. O'Connell. It ought to be in the files somewhere, Mr. Bonynge. 

The substitute which Mr. Steuart proposed in the way of taking out 
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paragraph (g) is really just about as bad as paragraph (g). It is not so 
raw; the language is not so palpably an infringement of the patent 
field; it is sugar-coated; but, gentlemen, the pill is just as bitter, even 
though it is sugar-coated. There is nothing which is covered in para- 
graph (g) that is not covered and more than covered in the substitute as 
proposed by Mr. ^teuart. 

I might say at the outset that Mr. Steuart is a gentleman who stands 
very high in patent law — extremely high. But he has been a patent 
practitioner for a great many years. His thoughts are in the line of 
patents. The patent law is a fetich to him — something to be canon- 
ized. If you give him the idea as to what ought to be included, and 
tell him that you want that covered by the law, then I doubt not that 
he is as splendid a man as you could find to put that into execution; 
but as to deciding what is or what is not proper to include in a copy- 
right act, what things to protect and what things not to protect, I 
take it, gentlemen, that the field of legislation is a little bit broader 
than the field of patent law, or the patent solicitor, or the patent attor- 
ney, with all his technicalities. 

Now we come to the second question. Let us assume for the moment 
that the committee decides that it has the power to pass a bill such as 
is proposed here. Then we say to you that you ougnt not to exercise 
that power, and for a great many reasons. The first reason you have 
probably had almost ad nauseam, this monopoly of the Aeolian Com- 
pany. These contracts have been up and down the table here before you, 
and practically every speaker has discussed them. We have had two 
sets of them, the contracts with the music publishing houses and the 
contracts now with the manufacturers. There is a question raised in 
the minds of a number of members of this committee as to whether 
the force of those contracts was not conditioned upon the White-Smith 
suit, and whether they would last so as to cover a situation where a 
new copyright law was passed. 

Now, gentlemen, let us look at this as thinking men — men who know 
something, who have the ordinaiy faculties. Certainly you do not; 
require legal proofs in a meeting of this committee. You are not 
bound down or tied down by the hard rules of legal procedure — noth- 
ing of the kind. That is not your province. What was the object of 
those contracts which were put in evidence last June — the contracts 
with the Music Publishers' Association? They did not give us those 
conti-acts. We ferreted them out and found them almost by accident. 
They were not publishing them. 

Now, what was the object'^ The object of those ' contracts was to 

?'et a monopoly of the music-cutting business. That was their object. 
s it reasonable to suppose that the leopard has changed his spots? 
Is it reasonable to suppose that they have given up that object? 

If , we assume that those contracts fell on the failure of the White- 
Smith suit — let us assume that, which I do not concede, sirs-^is it 
reasonable to assume that they stop there? Is it not more reasonable 
to assume that they still have their hankering after the monopoly, and 
that they have it clinched in someway? Is not that common sense? 
Have we not got almost direct proof of it in the contracts which were 
submitted, in the contracts wnich they want the manufacturers to 
sign, and which Mr. Pound offered in evidence here? And I have 
another one myself which was submitted to one of my clients, who 
also did not sign. 
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Those contracts provide specifically for the passage of legislation 
which shall give them the exclusive right in music rolls and such 
mechanical devices. 

The Chairman. When was that contract presented to your client? 

Mr. O'CoNNELL. I have no record of that here, and 1 am not going 
to state anj^thing that I am not sure of; but this contract was handed 
to me in the city of New York on Monday afternoon last. That is the 
first I saw of it. 

Mr. Chaney. Is that contract like unto that which was presented a 
little while ago? 

Mr. O'CoNNELL. The same form of contract that was presented by 
Mr. Pound; but I want to call attention to some features that Mr. . 
Pound has not called attention to. 

In the first place, there is no specific period of duration in that con- 
tract. It is clearly a sop to the manufacturer — nothing else — to 
induce him to come in. And who is to be skinned, if 1 might use that 
expression? The poor, unfortunate public. 

Now, look at this: The contract provides, in the first place, that the 
•dealer — that is, the man who sells the roll to the consumer and the 
owner of a piano player — can only sell it at the catalogue or list price. 
If he sells for less than the catalogue or list price, never again can he 
get any rolls from the iEolian Company. 

Now, look at the discounts they take off: Fifty per cent off the cat- 
alogue first. That is the first discount to the manufacturer or his 
dealer. After that comes 60 per cent of what is left. Then, if he pur- 
chases 25,000 rolls in a year, ne gets 10 per cent, additional off. If he 
Jurchases 50,000 a year he gets 15 per cent off. If he purchases 
5,000 a year, he gets 20 per cent off, and if he purchases 100,000 rolls 
id, year, he gets 25 per cent off in addition. 

Now, see how it works out. Let us assume that there is a music 
Toll which has the catalogue price of $5 — simply take that as a round 
^gure, so that we can easily get at the result. That is the catalogue 
jprice. That is the price a consumer must pay. Fifty per cent oflf 
that leaves it at two dollars and a half; 60 per cent oft* that takes 
another dollar and a half off, leaving it at $1, and the 25 per cent addi- 
tional rebate taken oft' leaves that at 75 cents. Now, do you see the 
sop to the manufacturer and the dealer? They say, ''Now, we give 
you a roll for 75 cents that you must sell to the public for $5. See 
the tremendous profit you get? Now, it is to your interest to come in 
under that and take it and keep it." That is the way they think of 
the rights of the public, Mr. Chairman. 

I do not need to go into the subject that as a matter of fact the com- 
posers had nothing to do with, the framing of this bill. I think that 
IS amply proven before you. 

Mr. Webb. Mr. O'Connell, just a moment. Have you any infor- 
mation as to how many of the members of this Music Publisher's Asso- 
ciation have signed this contract with the ^olian Company? 

Mr. O'Connell. This present contract, sir, that was offered in evi- 
dence here is not a contract with the Music Publishers' Association 
at all. 

Mr. Webb. No; I do not mean that contract, but the contract we 
have had here before. 

Mr. O'Connell. No, sir; except as I have heard it stated here; and 
in the nature of the thing it is hardly susceptible of proof by us. 
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How can we prove it? We can not do it. They are not telling those 
things. We found this by accident. I think it has been said her© 
to-day that 52 of them have signed. 1 think somebody asked Mr. 
Bowers if Y5 had not signed. Mr. Bowers said it was not as much as 
that. Somebody asked him again if a great many of those contracts 
had not been witnessed by him, if he had not gone out and gotten 
them, and he said he had not gone out and gotten them all, but he had 
gotten quite a bunch of them, which is probably true. 

Mr. Walker. At one time, day before yesterday, Mr. Bowers said 
the number was about 80, here in this room. 

Mr. Webb. I did not know about that; but there are only 60 mem- 
bers of this association, or 52, are there not, Judge? 

Mr. Walker. I think the members are much more numerous than 
those on that list. 

Mr. Chaney. But that list was given to us as the whole number* 

Mr. Walker. Yes. Well, Mr. Bowers said there were about 80' 
contracts. He said that here two or three days ago. 

Senator Smoot. There must have been some without the association^ 
then. 
. Mr. Walker. Yes; some must have been outside of the association* 

Mr. O'CoNNELL. Now, Mr. Chairman, I have stated here a couple 
of times that the only composers who have been present here, who 
were represented in any way, were Mr. Sousa an^ Mr. Herbert. I 
understand that Mr. De Koven was represented by some counsel here 
vesterday. Now, I am sorry that Mr. De Koven or his counsel is not 
here to-night, because I shall break in here on a subject which will 
probably interest you very much, and will show you that tKe compos- 
ers, notwithstanding all they may say, are not the angels that they 
would make themselves out to be. 

In other words, how are we to be protected — the cutters of music, the 
manufacturers of players, pianos — in regard to a piece of music which, 
we will say, was originally composed somewhere in Europe seventy 
years ago, and then again, a few years ago, was "originally com- 
posed" in America and copyrighted? [Laughter.] Whel'e is our 
?rotection going to come in? I« that in the public domain or not? 
erhaps after a long fight we will be able to beat them on a question 
of that kind. But there is no provision of the law which revokes 
their copyright in case it is not shown that they are original. 

I have her6 before me a piece of music which I got from Schirmer's 
house, to which our friend Mr. Tindale belongs — a very old piece. It 
was copyrighted by Schirmer ii;i 1884. 1 discovered on looking it 
over that really all that was copyrighted by Schirmer was the transla- 
tion of the words. Now, I fina a note in here to the effect that that 
piece was composed by a man of the name of Gastalden, away back 
some thirty years previous, and the name of the piece then is "Musica 
Proibita" — ''Forbidden Music." 

I have another piece here, copyrighted some years afterwards by this 
same house of Schirmer, and it appears here copyrighted under the 
title of "O Promise Me." [Laughter.] ''O Promise Me" and 
"Musica Proibita" of fifty years previous are one and the same piece 
of music. The theme is the same, but dropped one tone. There is 
more in "Musica Proibita" than there is m "O Promise Me," but 
there is nothing in ''O Promise Me" that is not in "Musica Pro- 
ibita." 
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Mr. TiNDALE. May I ask the gentleman one question, with the 
chairman's consent? 

Mr. O'CoNNELL. 1 do not mind your taking up a little of my time. 

Mr. TiNDALE. I would like to ask you why people buy 10,000 cop- 
ies of "O Promise Me" and they buy scarcely a dozen copies of 
''Musica Proibita," if they are one and the same piece? 

Mr. O'CoNNELL. Because ''O Promise Me" is well advertised. 

Mr. TiNDALE. No, sir; we never have advertised it except to put it 
in our catalogue, 

Mr. O'CoNNELL. The graphophone, the gramophone, and the 
musical-instrument people have been advertising it for you for a good 
many 5'^ears. [Great laughter.] 

Now, another question: Whence comes this demand for turning 
mechanical devices into the copyright field? Have the composers 
demanded it? I have not seen any demand anywhere from them. Mr. 
Sousa has been here, and he has been a host in himself. Why, gen- 
tlemen, if this bill goes through in any form, the music publishers and 
the -3Colian Company can not possibly do enough for John Philip 
Sousa, with his magnificent personality, his suave manners, his keen- 
ness of intellect, with his ability as a cross-examiner of the various 
speakers who have spoken on our side, and with his never failing to 
get in, "Did you pay for it?" [Great laughter and applause.] 

Mr. Sousa, did the publisher of the Washington Post March pay 
you anything, ever, after he paid you the first $25. 

Mr. Sousa. Thirtv-five, sir. 

Mr; O'CoNNELL. Thirty -five, was it? You were $10 ahead, then. 
[Laughter'.] 

Mr. Sousa. I should like to say, Mr. O'Connell, that these two com- 
positions are not the same. 

Mr. O'Connell. Take the theme and the very first bars. 

Mt. Sousa. 1 have only met Mr. De Koven once in my life. The 
first measure of this "O Promise Me" and ''Prohibited Music" begin 
just the same, but the harmonic structure after that is different. As 
a composer myself, and I hope an honest one, I would not charge Mr. 
De Koven with plagiarism in this thing. 

Mr. O'Connell. The difference is in the harmonics. Is the theme 
the same? 

Mr. Sousa. The first measure is identical. 

Mr. O'Connell. Is the theme the same? 

Mr. Sousa. No, sir ; I could prove this if I had a chance. If you 
could put two pianos here, and a singer for each one, and have them 
sing them, I will assure the gentlemen here that j^ou will find discords 
in the two things. That is, one will be different from the other — for 
instance, I would like to explain that if you will allow me just one 
minute. 

Mr. O'Connell. How about my time, Mr. Chairman? 

The Chairman. That will be all right. 

Mr. Sousa. Just a second. 

Mr. O'Connell. It will not be taken out of m}:^ time? 

Mr. Sousa. Just a second. I wish I had a fiddle here, or a piano. 
I can not sing, or I would do that; but you would not understand it if 
I did, because I have a horrible voice. 

The introduction, first of all, is entirely different — not at all alike. 
The first measure is the same, exactlv. In the second measure the 
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first note is wrong. The third and fourth beats of the second measure 
are entirel}^ different. The next measure is entirely different again. 
The chord forming, the first end of the first strain is entirely different 
in the two compositions. One is the dominant chord and the other is 
the tonic. 1 would never say that one of those compositions was the 
same as the other. 

Mr. Legare. There is a good deal in one that is in the other, though. 
[Laughter.] 

Mr. SousA. Well, I would not say — that is a very bold statement, 
and I do not think it would be sustained by any musician in the world — 
that these two compositions are alike. I would n©t like to do it; not 
on my oath. 

Mr. Webb. Is there a striking similarity between them? 

Mr. SousA. Thev are both ballads. I have never^seen the '' Musica 
Proibita" until to-day. "Oh, Promise Me," I know very well. But 
I would never say that Mr. De Koven took one composition from the 
other. 

Mr. O'CoNNELL. I offer both of them in evidence, and it is likely 
that there are many gentlemen on the committee with a musical edu- 
cation, as far as piano playing is concerned, so that you may try them 
both out. 

The Chairman. You do not ask that they go into the record, I 
assume. [Laughter.] 

Mr. O'CoNNELL. Well, you can not put them in the record, but I 
offer them in evidence. 

(At this point Mr. Paul H. Cromelin sang for the committee the 
first measure of each piece of music referred to by Mr. O'Connell.) 

Mr. Cromelin. Now, what is the difference? [Great laughter.] 

Mr. SousA. Mr. Chairman, I can prove to you that these are differ- 
ent if you will allpw me to do it in my way. Will the stenographer 
take down the syllables? 

Mr. O'Connell. I am afraid that the committee and the stenogra- 
pher will not understand your highly technical description as easily 
as they did Mr. Cromelin's practical illustration. 

Mr. Cromelin. Have I sung them correctly, Mr. Sousa? 

Mr. Sousa. The first measure is identical. 1 told you the first 
measure was, but I tell you one departs from the other there. 1 
would never say that one was the other. I can prove it, Mr. Chair- 
man, if you will give me four minutes. 

(At this point an informal discussion ensued among a number of 
gentlemen, during which it was stated that the similarity between the 
two pieces had been talked about for some time.) 

The Chairman. You may proceed, Mr. O'Connell. 

Mr. O'Connell. Now, I want to show also, Mr. Chairman, that, 
as a matter of fact, if this bill is passed in its present shape, it will 
not be to the benefit of the American composer, but to the benefit of 
the foreign composer. 

In 'the first place, quite a percentage of the publications used in 
piano-playing machines, particularly^ conies from the pens of foreign 
composers. This is not true to so great an extent m the talking- 
macnine records, where, as I understand, a large number of pieces 
which come under the classical name of "ragtime" are put out day 
after day and week after week. We do not play very much ragtime 
in these automatic players. 
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The rule laid dowii as to foreign composers is this: That they shall 
have the same rights as American composers. That is absolute. Of 
course, there is an alternative provision there, which amounts to noth- 
ing, but it is laid down that tney shall have the same rights in this 
bill as American composers have in this country. Now, you take 
England 

Mr. Currier. What section is that? I would like to turn to that. 
I had it a moment ago. 

Mr. Cromelin. bection 8 b. 

Mr, O'CoNNELL. Yes; here it is: 

When the foreign stdle or nation of whicji such author or proprietor is a citizen or 
subject grants, either by treaty, convention, agreement, or law, to citizens of the 
United States the benefit of copyright on substantially the same basis as to its own 
citizens — 

And there is an alternative — 

or copyright protection substantially equal to the protection secured to such for- 
eign author under this act. 

Mr. Currier. Just a moment, Mr. O'Connell. Suppose you should 
strike out the word ''on" before ''substantially" in the first line. 

Senator Smoot. Page 6? .* 

Mr. Currier. Page 6; then strike out the whole of the second line; 
strike out the words "the same basis" in the first line and all of the 
second line, so that it would read, "the benefit of copyright substan- 
tially equal to the protection secured to such foreign author under 
this act." 

Mr. O'Connell. No; the other provision is what ought to go in, 
sir, to give the foreign composer the same benefits here that his coun- 
try gives our composers. 

Mr. Currier. Yes; exactly. 

Mr. O'Connell. That is what we want. 

Mr. Currier. I do not see any objection to that. 

Mr. O'Connell. Well, now, you are giving him the same rights 

Mr. Currier. You are giving him double rights. 

Mr. O'Connell. Exactly; you are giving him the same rights as 
your composer has here, whereas his country does not give our com- 
posers such rights as we give the foreign composers. 

Mr. Legare. You want reciprocal rights? 

Mr. BoNYNGE. We want to give him the same rights as his country 
gives us. . 

Mr. O'Connell. As his country gives us; yes. 

You have had it proved to you by Mr. Cromelin, I think, beyond 
any question of a doubt, that the use of these reproductive devices 
did not injure the sale of sheet music at all, but, on the contrary, helped 
it; so I shall not touch on that question. Neither shall I go into the 
question of statistics, which he covered very fully. But there is a 
very important point for you to consider and that is this. What will 
be the result on inventive genius as applied to perfecting those repro- 
ducing machines, or perfecting automatic piano-playing machines or 
the rolls used in them? Will it not put a great damper on genius in 
so far as it is directed toward such inventions? What is tnere in it 
for them? If, as a matter of fact, their use of those reproductive 
mechanisms is absolutely restricted and controlled bj^ somebody else, 
what is going to happen ? Is a man going to spend his time and his 
brains and his labor and his money in trying to perfect those machines, 
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which are really still in their infancy, when he finds, as a matter of 
fact, that after he has invented the device he will have to go with his 
hat in his hand to some monopoly to get leave to use the current 
compositions. 

In that way, sir, as 1 submit to you, it will mean a great damper on 
inventive genius. 

Another point which has been taken up by both Mr. Pound and Mr. 
Walker is this: Take the manufacturers, that I represent; they have 
proceeded in accordance with law. They have been perfecting, for 
many years, piano-playing devices. They have been going ahead and 
spending a great deal of money in establishing factories, getting tools, 
machinery and everything else, and getting proper business S3'^stem 
established. What is going to happen? They have been going ahead, 
not taking anything that they did not believe themselves entitled to. 
What is the result? If this bill is passed, the result will be that all 
that is lost, or practically lost. 

Now, getting down to a still broader question — it is this: 

This country is conceded everywhere on the globe to have made 
greater strides in invention than all the other countries taken together. 
This countr}^ is the home of mechanical devices for reproducing sounds. 
It is the home of the graphophone, of the gramaphone, and the home 
of the piano-playing machine. Why, therefore, should we take the 
lead in restricting the use of those devices when the other countries, 
England, France, Germany, Switzerland, and Belgium, have speqific- 
ally refused to take the lead in that direction, but each one of them 
has come out flat-footed and said: "We will not attack these lines of 
business; the}'^ are employing labor; they are supporting thousands 
upon thousands." Wny should we do it? 

Now take England 

Mr. BoNYNGE. Is there any country that copyrights these things 
now? 

Mr. O'CoNNELL. The onl}' one that I have been able to find is the 
decision on a phonographic or graphophone record in Italy. That was 
a suit 

Mr. Cromelin. It is on appeal now. 

Mr. O'CoNNRLL. It is on appeal, so it is not a final decision. That 
suit was brought by the biggest musical publishing house on earth — 
the Ricardis. of Milan. They wanted to clinch their monopoly on the 
music-publishing business, and they owned the rights of publishing 
practically all of the European classics. As Mr. Cromelin has told 
you, Mr. Ricardi has been m this country very recently, and he has 
told him that just as soon as they get this act passed they will put the 
screws to all of us, and I have not the slightest doubt but what they 
would if you ever passed that act, which I hope 3^ou do not. 

Now, see what England has done — and b}^ the wav, that subject is very 
interesting. This bill, entitled ''The Sixth of fidward the Seventh, 
chapter 36," "An act to amend the law relating to musical copyrights," 
became a law the 4th of August, 1906. The gentleman who introduced 
that bill in the House of Commons, and who was mainly instj-umental 
in forcing it through to passage, was Mr. T. P. O'Connor, a very 
famousvcountryman of mine. He came to this country a couj^le of 
months ago. All the newspapers in New York printed column after 
column of the wonderful things that he had done for the composers 
and the music publishers. The music publishers and the composers, 
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they say, some of them (I did not notice Mr. Sousa's name amongst 
them) went out of their way to throw bouquets at him, to use a common 
expression. He was winOT and dined; a great banquet was given him 
by the Music Publishers' Association, at which one of the shining 
lights was our friend, Mr. Burkan, according to the reports in the 
daily papers. They were perfectly pleased — delighted — with what Mr. 
T. P. O Connor had done for them. Now let us see what he did for 
them. 

The very last clause of the bill — oh, I might say that Victor Herbert 
was also at that dinner, according to the press reports. Am I right, 
Mr. Burkan? 

Mr. Burkan. He was there, yes. 

Mr. Cromelin. The treasurer of the ^Eolian Company 

Mr. Burkan. We were all there. 

Mr. O'CoNNELL. They were all there, Mr. Burkan says. 

Mr. Cromelin. And the treasurer of the ^olian Company. 

Mr. O'Connell. And the treasurer of the ^olian Company, Mr. 
Votey. 

This bill goes on to provide penalties for pirating musical composi- 
tions, and then says: 

Provided, That the expressions "pirated copies and plates" shall not, for the 
purposes of this act, be deemed to include perforated music rolls used for playing 
mechanical instruments, or records used for the reproduction of sound waves, or the 
matrices or other appliances by which such rolls or records, respectively, are made. 

• 

Now, gentlemen, judging from precedents that have been established 
by this wonderful association of music publishers^ if you pass a bill or 
report a bill with that identical provision, specifically stating that 
music rolls and means for reproducing sounds are not infringements 
of cop3^rights on the music — I say, if yon pass a bill of that kind — I 
have not the slightest doubt but what the music publishers and Mr. 
Burkan will stand as nobly by you as they did by T. P. O'Connor. 
[Laughter.] 

Mr. FuRNiss. Mr. O'Connor has not finished yet; he has more work 
to do, sir. 

The Chairman. Do you favor the provision suggested by Mr. 
Pound ? 

Mr. O'Connell. L was not able to take down in full the provision 
that Mr. Pound suggested. 

Mr. CuRKiER. It was practically what you have just read. 

Mr. O'Connell. Why, unquestionably we could not object to that, 
and we would not. ^ 

Mr. Currier. That proviso? 

Mr. Walker. I do not think you understand the royalty provided. 

Mr. Currier. The royalty provided a provision by which jthe 
owner of the cop3'^right might exclude anyone from reproducing the 
music by mechanical means; but if he opened it to anyone he should 
open it to all on the payment of a royalty of 2 cents. 

Mr. O'Connell. Yes. 

Mr. Currier. That was Mr. Pound's suggestion. 

Mr. O'Connell. As I stated to the chairman of the House com- 
mittee, when I had the pleasure of meeting him on my arrival in Wash- 
ington last week, the houses that I represent have considered this 
question from every possible standpoint. Their object is solely to be 
protected in their legitimate business interests. They are engaged ia 
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a legitimate business. They so feel. They will fight for that posi- 
tion. All they want is that the}^ be kept in that position. They do 
not want to be turned over to the tender mercies of pirates. 1 use 
the word advisedly. My clients are not the pirates. They do not 
want to get control of any ship and scuttle it for their own good. 
They want to be protectea in their own business interests. A fair 
field and no favor is what they want and what they ask, and what they 
have been insisting and telling me that you gentlemen will give them, 
and nothing else. 

Mr. Currier. A fair field is given to them by Mr. Pound's amend- 
ment, is it not? 

Mr. O'CoNNELL. Yes, sir. Now, I want to make this as emphatic 
as I can, sir. As I told you in June here, if you decide that you have 
the constitutidnal power to pass this bill; if you decide that you want 
to take the lead in making laws for Englana and for France and for 
Germany and for Switzerland and for Belgium, then my clients are 
willing to pay a royalty, but under protest. It must be a small roy- 
alty, and the field must be open to eveiy body. We do not want to be 
ground between the upper and the nether millstones of the contract 
of the ^olian Company with the publishers on one hand and the con- 
tracts of the A'olian Company with the manufacturers on the other 
hand. That is their position, sir; and I am authorized to make that 
statement to you here. But I wish to impress upon you again the 
fact that 1 do not think you ought to pass legislation of this kind 
where the countries in which the question has been brought up have, 
one after another, declined to pass any such legislation. 

Take German}^ for instance, they try here to have you reverse the 
order of things. in Germany. In Germany a court held' that these 
devices for reproducing sounds were an infringement, and within a 
year the legislative body of the German Empire passed a bill sa3nng: 
"They are not infringements. We will protect the industries we 
have nere." They want you, on the other hand, to assume this posi- 
tion: Our courts say it is not an infringement, and now they want 
you to say it is an infringement. The Swiss, at the Berne conven- 
tion, absolutely refused to permit music-box disks to be called an 
infringement of the musical notation sheet. The French — you have 
heard described to you what a peculiar law they have on the subject, 
and you have seen how it works out. 

The Chairman. What do you mean bv 'Hhe musical notation 
sheet?" 

Mr. O'CoNNELL. The ordinary sheet of music. I say a music-box 
disk is not an infringement of a sheet of music, and that is what they 
have held. 

If we are to follow the law anywhere, we ought to follow the law of 
England, the fountain head of all our law. They speak the same lan- 
guage; they have the same ideas — on some things. This question 
over there has not been passed by a snap judgment. You have heard 
many of the proponents of this bill tell you it took them eight years 
to decide on it. After the eight 3'ears, what happens? They give 
good remedies and proper remedies to the publishers of music for 
pirating, but they say specifically: ''We will not interfere with the 
rights of those people who have monej^ invested in the legitimate 
business of reproducing music by means of mechanical appliances. '^ 
And here, in the home of those mechanical appliances, the country 
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which made every single one of them possible, without the inventions 
of whose men they would be impossible to any country under the sun, 
they now seek to tell you that you must recede from that position, 
and you, the fountain head, must saj'^: ^' Every country lets these, 
things in free, but we here, the home of them, have different ideas " — 
simply because this wonderful association of music publishers asks it. 
Look down the list. Did you ever hear of any of them before, gen- 
tlemen, as having a place even in the business of the country? Is 
there a single one of them that any one of you could recall by name 
or ever heard of before? Are they men of standing and place and 

Eosition in the community — these music publishers? Did you ever 
ear of them? They put forward John Philip Sousa, who is known 
to everybody and loved by everybody, to take their chestnuts out of 
the fire. [Laughter.] 

You may laugh, gentlemen of the opposition, but I am sure the com- 
mittee does not laugh at it, and I am not speaking of these things as a 
laughing matter, but because I am here commissioned to speak for the 
business men 1 represent, and because 1 am speaking what I feel. 

Mr. Legare. Mr. O'Connell, not exactl}?^ along the line of your 
argument, but for the purpose of information, what about the renewal 
of copyright? Is it possible, by making certain changes in one of 
these conipositions, to get a renewal of copyright? 

Mr. O'Connell. Under this proposed act, sir, you can do p.lmost 
anything — you can change three notes in a piece and get a new copy- 
right on it. 

Mr. FuRNiss. The present act is the same. 

Mr. Legare. We have here in paragraph (g) a provision that only 
such products as shall be copvrignted after this act -shall have gone 
into effect shall be covered. Would it not be possible to take all of the 
compositions that are now being used by your companies and have 
them changed slightly and copyrighted after this act went into effect, 
and take them away from you in that way? 

Mr. O'Connell. 1 will answer this question in this way, sir: You 
will find that this is a most extraordinary act, or proposed act, when 
you read it all the way through. It starts out fair and square, and 
they do state specifically in the section you have quoted that it refers 
to compositions composed after this act goes into effect. However, 
you take section 6, as I pointed out to Mr. Currier earlier in the eve- 
ning, and you will find that it saj^s: 

Additions to copyrighted works, arrangements, or other versions of work, whether 
copyrighted or in the public domain, shall be regarded as new works subject to copy- 
right under the provisions of this act. 

Mr. IjEGAre. That is exactly what I want to know. 

Mr. Currier. Mr. O'Connell, let me ask you what you say to the 
words in line 20? 

Mr. O'Connell. Of which page, sir? 

Mr. Currier. Right there in section 6^ — ''or be construed to grant 
an exclusive right to the usd of such original works." 

JMr. O'Connell. ''But no such copyright shall aflfect the force or 
validity of any subsisting copyright upon the matter employed, or 
any part thereof, or be construed to grant an exclusive right to such 
use of the original works." That may be 

Mr. Currier. That leaves the original works open to anybody else 
who wants to use them. 
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Mr. O'CoNNELL. That m^y be all very true, sir; but then, you will 
have a multiplication of copyright on a piece which perhaps is now in 
the public domain. They may make a little change here and a little , 
change there and a change in me next place, and the result is 

Mr. Currier. All that is copyrighted, then, is the change. 

Mr. O'CoNNELL. I know, but pardon me, sir. They put out this 
new arrangement of old work with the copyright notice, and under 
this act that copyright notice would be a perfectl}'^ legitimate one, and 
the result is that it scares away people who have a legitimate right to 
use it; because you know yourself, sir, what an eflfect it has on the 
public generally to have the words ''copyrighted" or ''patented" on 
anything. The mere claim of patent or copyright itself is sufficient 
to deter anybody else from using it. 

Mr. Legare. It has been argued here, Mr. O'Connell, that this act 
will not touch these masterpieces, such as "'O Promise Me" and "Stars 
and Stripes," and products of that kind; but j^ou say that they can be 
slightly changed and renewed and then they will come under this act? 

Mr. O'CoNNELL. Do I understand you to mean, sir, that that work, 
"O Promise Me," which is subject to a present copyright 

Mr. Legare. Copyrighted in 1889, I believe. 

Mr. O'CoNNELL. That they can not get a copyright on a music roll 
cut from it now? Is that what you mean? 

Mr. Legare. No; but is it not possible under this act 

Mr. Currier. At the expiration of the term. 

Mr. Legare. At the expiration of the term, that they can renew it? 

Mr. O'Connell. Why, the act specifically provides for it. 

Mr. Legare. That is what I say. In other words, that act does affect 
ybu so far as you are concerned? 

Mr* O'Connell. Yes. 

Mr. Legare. It does affect everything in existence to-day? 

Mr. O'Connell. Yes; this act provides that all existing copyrights 
at their expiration may be extended to the duration allowed for copy- 
rights by triis act. 

For instance, assuming that " O Promise Me" is an original compo- 
sition [laughter], at the expiration of the twenty- eight years they could 
take out an extension under this act, which would extend it to the life 
of Mr. De Koven and fifty years be3^ond. 

Mr. Legare. And then you would be compelled to pay a roj^alty 
under section (g) ? 

Mr. O'Connell. Yes, sir; if the act goes into effect to-day, and 
they cut a music roll from that to-morrow, nobody else can cut it. 

Mr. Legare. Certainly. 

Mr. O'Connell. In other words, it extends the life of the old copy- 
right; and for all copyrights existing it enlarges them so as to include 
these mechanical reproductions. And I suggest in that particular 
that if you do pass any kind of a musical copyright act it should pro- 
vide specifically that it should only cover compositions composed, pub- 
lished, and copyrighted after this act goes mto effect, and it should 
only include reproductions taken from such musical works. 

In that connection I want to call the attention of the committee to 
something which may be of interest, and that is this: That Mr. Serven, 
representing the Music Publishers' Association last June 

The Chairman. Mr. O'Connell, not excluding the interruptions, 
you have occupied fifty minutes. 
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Mr. O'CoNNELL. Well, sir, of course if my time is up, it is up. 

The Chairman. How much longer did you wish to speak? 

Mr. O'CoNNEix. You see, sir, it is S9 very hard to follow out a logi- 
cal line of argument when there are all manner of interruptions and 
all kinds of questions asked. The argument that I had mapped out I 
could have delivered in thirty minutes here. The interruptions and 
questions of all kinds that were thrown at me simply threw me back 
again. 

The Chairman. How soon can you conclude without interruption ? 

Mr. O'CoNNELL. 1 could conclude in ten or fifteen minutes. 

The Chairman. Can you conclude in ten minutes? That will per- 
mit us to adjourn at 11 o'clock. 

Mr. O'CoNNELL. I will conclude in ten minutes or five minutes, or 
conclude now, if the committee say so. 

The Chairman. We will give you ten minutes. 

Mr. O'CoNNELL. All right, sir. 

It was stated, in answer to one of my arguments made here in June, 
that Mr. Serven would propose an amendment to that section of the 
copyright act — section g. He did; but he proposed it in such a way 
that whereas it reads no.w that it covers compositions published and 
copyrighted after the act takes effect, he took out the word^ "pub- 
lisned and," so that it should read '' copyrighted after this act goes 
into effect." You can see the object of that. 1 consider that that was 
hardly keeping faith with either the members of the committee or 
myself. 

A number of things have been said about the ability of Congress, 
the right or the power of Congress, in case it passes this bill, to 
impose a universal royalty. The language of the Constitution is "that 
Congress has the power," etc., '' to pass bills giving the exclusive right 
to authors in their writings." 

I think it will not be questioned by anybody that under our Consti- 
tution and laws there is no such thing as a natural right in a writing 
or in an invention. It was said b}'^ some of the gentlemen here earlier 
in the week that there was a common-law right of copyright prior to 
the Statute of Anne. That is not so. There was a royal prerogative 
in reproductions prior to the Statute of Anne, and there could be no 
reproduction without the grant of the Oown. That was the situation 
prior to the Statute of Anne. That statute granted rights to authors, 
and that is the basis of our Constitution and laws to-day. The f ramers 
of the Constitution decided that there were no natural rights in authors 
and inventors. If they had the natural rights there would be no neces- 
sit}^ of passing laws giving them the rights. There is no necessity for 
passing a law giving a man anything that he already has. And in the 
same way it has been suggested here that as a matter of fact the authors 
have the right now, but that you are merely securing it to them, as 
Mr. Bowker said. If they have the right, then why in heaven's name 
do they want you to pass this bill? Is not that a complete answer to 
it? If the property right exists, what is the necessity for this bill? 
If music rolls and the like are infringements of their copyright, if 
the}^ are copies of their writings, what do you want this bill, this sec- 
tion (g), or this new amendment of section (f), for? 

Now, gentlemen, in passing this bill or anjbill extending copyright 
to a musical or a mechanical means for the reproduction of sound, you 
are creating a new property right. 
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Now, in my opinion, this is the situation: There is a provision in 
the Constitution which states that the liberty of contract shall not be 
abridged. That relates to the citizen's right of contract as reg'ards his 
recognized natural rights. If 3^ou, the Congress of the United States, 
create a new property right, why have you not the power to annex 
to that new right any condition that you deem wise ? That is my answer 
to the criticisms of those who say that, while you have power to pass 
a bill making music rolls and the like copyrightable or infringements, 
you have not the right to annex the royalty feature. I submit, sirs, 
that you have. Where you grant the right, you can annex any con- 
dition to it you choose. If, as a condition of these men taking that 
right, 3^ou want to impose a universal royalty feature, you can do it. 
I am not saying in this that you have the right to pass any bill which 
extends copyright to music rolls and such devices; but I say that if 
you decide that you have that power and say you will go ahead and pass 
such a bill you will create this new property right, then I say you have 
the further pow er under the Constitution of annexing to it any condi- 
tion that you choose. 

Now, I have a criticism to make on Mr. Burton's bill, and that is that 
the third paragraph of his bill seems to confer the copyright in repro- 
ductive devices upon the tirst maker of that device. 

Mr. Currier. Mr. O'Connell, that was not his intention; and he 
showed me yesterday an amendment which would take care of that. 

A GENTLEMAN. He put it before the committee. 

Mr. O'Connell. Itnink that the amendment that he proposed would 
be more full and complete if in the first two or three words from 
where he says "the arranger " he would sslj "' each and every arranger." 
I think there could be no question then as to what he meant. 

Now, on the question of the amount of royalty tjiat you ought to set 
down as reasonable, 2 cents has been suggested. 

Mr. Currier. That is on perforated rolls? 

Mr. O'Connell. Yes, sir. I asked Mr. Furniss to-day what was the 
usual, the reasonable, th^ average royalty, and he answered me bj'- 
telling what was paid John Philip Sousa. I have been credibly in- 
formed, on the best authority 

Mr. Furniss. And 10 per cent to others. 

Mr. O'Connell. That John Philip Sousa gets a vastly larger royalty 
on his compositions than any composer in America to-day, and my 
authority is John Philip Sousa. 

Mr. Sousa. Very good authority. 

Mr. O'Connell. Now, do not forget, gentlemen, that a very old 
song that vou have all heard, called '' After the Ball," was hawked 
around thelJnited States for a long time before anybody would publish 
it. It was offered to one house for $25, and they would not touch it; 
it was oflfered to another house for $10, and they would not touch it. 
Finally Harris said: "'By Jove, I am going to print that m3'^self," and 
he made $150,000 out of it. It is very hard to determine those things, 
you know. The vast majority of the publications those music pub- 
lishers get, I will venture to sav that tney do not pay on an average 
of 110 dollars far. " ^ 

Now, our difficulty here is that while we" are dealing with a subject 
that involves the whole United States, and a vast multitude of com- 
posers and others, we have got before us as object lessons the great 
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leaders, the great successes, to show to you the wrongs of this wonder- 
ful Music Publishing House Association. 

I ask leave, seeing that my time has been curtailed, to submit writ- 
ten amendments, and if in going over the record 1 want to submit a 
brief on the subject, I ask leave to do so. 

The Chairman. How much time do vou wish to submit your brief? 

Mr. O'CoNNELL. I do not know, sir, how soon I can have this record 
of your proceedings. I do not know how soon it will be printed. 
The last time you were very, very prompt; you had it in a few days. 

The Chairman. Can you submit your amendments and your trief 
by next Monday? 

Mr. O'CoNNELL. I will submit my amendments by next Monday. 
As to whether 1 will have the record from which to write the brief is 
another question. 

Senator Smoot. Mr. O'Connell, I would like to ask you a question. 
Have 3'^our companies any objection whatever to the extension of the 
life of a cop3^rignt? Just answer that in a few words., 

Mr. O'Connell. I can not do so in a few words, but I will make it 
as concise as I can. • I listened to the argument of Mr. Clemens here 
the other day, and he put up a ver}^ splendid argument on that ques- 
tion. His statistics^and I assume they were correct — were very 
^ood. , 

Now, if, as a matter of fact, a man does create a wonderful compo- 
sition which will live for ages, I see no reason why he should not have 
a long copyright on it; although, of course, contradistinguished to 
that, we have the rule laid down by the legislature that seventeen 
years is long enough for the life of a patent. Of course, by analogy — 
and there is a great analogy — I can not see why one should be longer 
than the other. But I can see very good reasons, as Mr. Clemens 
explained, why the copyright should be extended. 

Senator Smoot. I can see a great deal of difference between a patent 
and a copyright, and I suppose you can; but I have not time to go into 
it to-night. 

Mr. O'Connell. Then, again, the manufacturers say, ''Why should 
it be so in regard to inventions? We have spent our timfe, we have 
spent our money in experimenting, and it takes a lot of money to 
experiment," etc. But the author^ on the other hand, goes into his 
back room and he simply lets genius flow. There is no effort, no 
-expenditure of money, no expenditure of time. [Laughter.] 

Senator Smoot. That is about the only thing that does flow, too, in 
a great many cases. [Laughter.] 

Mr. O'Connell. Well, he has the satisfaction of being a genius, at 
any rate. Senator Smoot. 

The Chairman. Mr. O'Connell, we conclude that your familiarity 
with the subject makes it unnecessary for you to have the record before 
you, and if you wish to file a brief, will you please do so by next 
Monday? 

Mr. O'Connell. That is v^ry pleasing, Senator, but it scarcely 
meets the practical side of the matter. 1 thank you for the compli- 
ment, of course. 

Mr. Bowers. Mr. Chairman, can I have just one moment, please, 
sir? I would like to have the record show, if you please, that the cor- 
poration of Lyon & Healy, of Chicago, is not a stockholder in the 
iEolian Company, of New York. 
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Mr. Webb. Mr. Chairman, I move that we adjourn until to-morrow 
at 11 o'clock. 

(The following is the letter submitted by Mr. O'Connell in the fore- 
going statement:) 

Department op the Interior, 

United States Patent Opficb, 
Washington, D. C, June 21, 1905. 
Hon. Herbert Putnam, 

Libranan of CongreaSy Washingtony D. C. 

Dbar Sir: My attention has recently been called to the suggestion made by Mr. 
L_. ij o.t^ . . • . , . . , . preface to the publication entitled 

" in 1904, where he says: 
arrived for the consideration of the 
need for a thorough revision of our copyright laws. The subject ought to be dealt 
with as a whole and not by further merely partial or temporizing amendments. The 
acts now in force should be replaced by one consistent statute, of simple and direct 
phraseology, of broad and liberal principles, and framed fully to protect the rights 
of all literary and artistic producers, and to guard the interests of other classes affected 
by copyright legislation. *' 

In this connection I wish to call your attention to the fact that the existing provisions 
of the copyright laws (Rev. Stats., sec. 4952) the laws relating to design patents (Rev. 
Stats., sec. 4929), as amended May 9, 1902, and the act of June 18, 1874, relating to the 
registration of prints and labels in the United States Patent Office, have the effect to 
confuse the boundaries of these subjects and to so minele the jurisdictions of the Libra- 
rian of Congress in the registration of copyrights and of the Commissioner of Patents in 
the issuance of design patents and registration of prints and labels as to result in con- 
fusion. I believe the time is opportune to make a careful and accurate delimitation 
of the respective fields of copyright and of designs in such way as to clear up Ihe situa- 
tion. Such clearing up should have the effect to make an exchange of jurisdiction 
between our respective offices. 

To illustrate the necessity for an improvement in the existing laws in this regard, I 
beg to call your attention to copyrights registered relating to the plastic arts for the 
purposes of exhibitors at the St. Louis Exposition. A beautiful sheet of cuts illus- 
trating these copyrights is contained in the recent bulletin of the Chamber of Commerce 
of Paris, No. 19, Majr 13, 1905. 

The suggestion which I wish to make is this: That the subject of intellectual prop- 
erty in the United States ought to be covered by three distinct and separate systems 
of law, to wit, copyrights, artistic designs, and useful inventions. The first is the 
proper field of copyright, and this, to my mind, should be restricted to writings, maps, 
and pictures. Tnese three subjects may be characterized as representative Srt. Tne 
next field, that of artistic designs, relates to creations of an artistic character, orna- 
mental in the effect produced, and embodied in and presented by some physical 
structure. This class of property is actually presented by the embodiment in which 
t is used, and it may be called presentative art, rather than representative. I would 
say, in this connection, that there is to my mind no effective distinction to be dra,wn 
for the purposes of a system of law between those objects which may be called cre- 
ations 01 pure art and those other objects involving art, but applied to articles of utility. 
To illustrate, I would say that a beautiful vase may be contemplated as an object of 
pure art or it may be utilized as a receptacle, at the will of its possessor, and that this 
employment does not, to any degree, affect the nature of the concept embodied in it 
and whose creation is thougnt worthy of the reward of a system of law. The third 
field, that of useful inventions, is to-day accurately limited by the terms of the Revised 
Statutes, section 4886, covering this subject-matter, and this field contains all inven- 
tions embodying any utility of an operative or functional nature. Since the revision 
of the design patent law, by the amendment of May 9, 1902, these two statutes limit 
their respective fields to those characterized as useful inventions, section 4886, and 
ornamental inventions, section 4929. 

Continuing now for a moment the line of thought relating to artistic or ornamental 
designs, I would say that neither the degree of art involved nor the use to which the 
object is applied should be considered in the operation of this statute, provided that 
some intellectual creation is present to bring it within the constitutional term * ' inven- 
tion." 

For the same reason I am of the opinion that prints and labels, now registered in the 
United States Patent Office, but under a special provision of the copyright law, should 
be placed under the control of the office charged with the administration of copyright. 

CH— 06 24 
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They are differentiated from the general subject only by the limitation that they are 
** designed to be used for any other articles of manufacture." This limitation to their 
coatemplated use is not intrinsic to the thi^g sought to be registered, but is extrane- 
ous, and if any property right is to be acquired through merit in these creations, the 
contemplated use should not be regarded oy the statute. 

The field of intellectual property comprehends the three subjects of copyright, 
artistic designs, and useful mventions. These three classes of intellectual property 
should always receive separate treatment by the laws, on account of the intrinsic differ- 
ences which their emboaiments present; although all arising primarily in concept, the 
embodiment in which thejr are utilized makes the field oi Copyright primarily that of 
the protection of authors in their writings, the language or the Constitution. Any 
map or chart is a picture writing, and for the some reasons dramatic and musical com- 
positions belong here. Pictures, in the broadest sense of this term, should be pro- 
tected by this same system, for they are representative art, a creation portraying things 
not present. These subject-matters so clearly define a special field, and this field la 
80 high in its purposes and aims, that it may well be called the field of instruction, 
characterized principally by the dissemination of knowledge, and only in smaU degree 
and incidentally thereto by commercial propositions. It is the highest ai^d noblest 
field of intellectual property. At the other extreme lie useful inventions, which are 
in their origin intellectual creations, as they are embodied concepts of new things, but 
as employed in human affairs their embodiments are utilitarian, and they universally 
enter into commercial projects. Between them lies the field of artistic property. I 
characterize this field as artistic in the essential nature of the creation and as ornamen- 
tal in the result accomplished by its employment when embodied. The subject of 
artistic designs occupies an intermediate position between copyright and useful inven- 
tions in the commercial considerations involved, covering a field in which, in some 
instances the artistic thought is paramount, and those others where the commercial 
attractiveness of an object is increased by the inclusion of a small amount of the 
artistic product. 

This IS a field which deserves special encouragement at the present time in the 
United States. The activities of tne American people have been largely exercised 
in the production of useful inventions; they have oeen employed in very small degree 
in the production of artistic creations. The field for the introduction of thi^ artistic 
embellishment is practically endless, since every object utilized in our daily life 
may be the receptacle of such creations. To illustrate the particular field of employ- 
ment of such creations I would say that stoves, furniture of all descriptions, table 
service, carpets, wall papers, woven fabrics, as well as articles of jewelry and archi- 
tectural fittings of all kinds, are a few of the things in which the residts of this intellec- 
tual activity are embodied. 

I beg to call your attention to the fact that there is no practical limitation between 
the objects of pure art and of applied art, as we reach the consideration of this subject 
for the application of a system of law. A statuette may be pure art, but if placed upon 
a table it may be a paper weight. It might be said that if the owner desired he nught 
anchor a boat to it, but the thing is the same. A statue is none the less a statue if used 
as a caryatid or if it is made to serve the purpose of a lamp holder. 

It is for this reason that I conclude that tne concrete embodiment of an artistic con- 
cept, physically presented, is presentative art and should be protected, if at all, by a 
system of protection for the artistic design involved and not within the field of repre- 
sentative art, which is the true fidd of copyright. 

In conclusion I will say that to my mind the contemplated revision of the copy- 
right law should be made with a view to resuming jurisdiction over the subjects of 
prints and labels, now transacted by the Patent Office, and that the registration 
of designs should be left to the design patent law, which in its present form covers 
''any new, original, and ornamental design for an article of mann&cture," and con- 
sequently can afford adequate protection to the subject-naatter. I will say thajb I 
believe, in connection with your revision of the copyright law, that statutes relating 
to the protection of designs should be liberalized, in order that a necessary and effective 
stimulus mav be given by a beneficent system of law to the inventive genius in its 
progress in this direction. 

I beg to assure you of my hearty interest in your proposed improvement in the 
copyright law, ana I remain. 

Yours, very truly, F. I. Allen, Commissioner. 
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Committee on Patents, U. S. Senate, - 
Washington^ D. C, December 11, 1906 — 10 o^dock a, m. 

The committee met at the Senate reading room, Congressional 
Library, jointly with the House Committee on Patents, and was 
called to order by Chairman Kittredge. 

The Chairman. I do not know whether Mr. Mauro has arrived or 
not. The other one who particularly requested leave to address you 
was Mr. Tams, whose request was for thirty minutes on certain pro- 
visions, including these. Mr. Tams is here, returned to Washington 
to be heard. 

Mr. O'CoNNELL. Just a moment. I beg to state that Mr. W. W. 
Connor, of the Kimball Company, Chicago, was here the other day. 
He authorized me to say to this committee that he and his concern — 
some of the members or the committee know what concern it is^— are 
absolutely and in every way opposed to paragraph (g) or any form 
of it. He also instructed me to say that he personally does not agree 
with the royalty feature. 

The Chairman. Mr. Arthur W. Tams. 

Who do you represent, Mr. Tams ? 

Mr. Tams. I represent myself and the A. W. Tams Music Library, 
the Authors and Composers' Music Publishing Company of New 
York, the Church Choir Musical Library, Boston. 

Now, Mr. Chairman, and gentlemen of the committee, I am not a 
lawyer; I am a simple business man, and I trust you will pardon any 
breaks I may make. I will be as swift in my remarks as possible. I 
was granted half an hour, and I will stop within the half hour, and if 
I have anything further to say, I will supplement it in writing. Great 
stress was laid, gentlemen, last week, on the necessity of public Ubra- 
ries and their benefit to the public. Now I wish to lay great stress 
upon the necessity of music libraries. I operate the largest music 
Horary in the world; I am the only real music Ubrarian in the United 
States, and I am a veiy large distributor of music. This bill vitally 
aflFects my business. Paragraph b of section 1, with the words "to 
sell, distribute, exhibit, or let for hire,'' will close my library and every 
other library. I was told by one of the music publishers those words 
were put in for that specific purpose. A gentleman connected with 
one or the largest music publisning concerns in New York called at my 
office last week, and, in the course of the conversation, he said: "The 
Committee on Patents favorably reported an amendment last spring 
to section 4966 of the Kevised Statutes,'' he says, "and we do no 
expect to be able to stop the rental of music to church choirs, public 
schools, and vocal societies," he says, "but he said we have to put 
into that coypright bill some words that will stop the orchestratmg 
of music, and that will stop the whole business. When he left my 
office I looked through the bill for the joker, and I find it in clause i, 
section 1, in the word "arrangement." That word also appears in 
section 6 — "arrangements." Now that word, gentlemen, technically 
in our business, means "orchestral arrangement." 

Now, I wish to go back before going to tnat question. There are in 
this country about 3,000 vocal societies, with an average membership 
of about 100, which means 300,000 people, There are about 20,000 
church choirs, with an average membership of about 15 ; that is 
300,000 people. And the members of the public schools, I do not 
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know how many — I have not had an opportunity to look at the sta- 
tistics in the census, you are better posted on that than I am — ^but all 
the children in the public schools use music. On the last day of the 
year they give a little concert. The schools that have a small appro- 
priation are compelled to either borrow the music from other scnools 
or rent it; they can not buy it. That applies to church choirs. Out 
of 20,000 church choirs there are 10,000 so poor they can not possibly 
buy the music, and out of 3,000 vocal societies there are about 500 
who are compelled to borrow or rent the music. One of the reasons 
they are compelled to rent or borrow the music is because of the enor- 
mous price tnat is- put by the music publisher on the new works. 
Now, here is a copy of the Creation. 

The Chairman. Mr. Tams, at some of the hearings during this 
session an amendment has been proposed to section (f) whim will 
limit its application to. pubhc performances for profit. 

Mr. Tams. Yes. 

The Chairman. Would that eUminate your objection? 

Mr. Tams. No, sir; it would, and- it would not. I will tell you 
why. The poor vocal society of the little country town is composed 
of the cash girls in the stores, and the boys* in the shops or from the 
farm, and as they meet once a week to study a new work it takes a 
long time, and after three months of rehearsal they give a perform- 
ance. Now, the few pennies they have they have to spend, first, 
for the musical director, and they have to pay the rent of the hall, 
and they have to pay an orchestra to give the performance, at the 
end of three months. Now, nine times out of ten the performance 
is given at a loss, but if there should be a httle profit it goes to some 
charity or chm'ch, or the organ, or something or that kind. If there 
are a few pennies profit, of coiHse it would be profit; but in the ma- 
jority of cases the performance is given for pleasure only. In the 
case of church choHs they are never given for profit. They sing 
their music on Sunday for the praise of God; no profit in that. And 
there is no profit in tne public schools. That is given in the course 
of education. 

Senator Clapp. Would not this suggestion reHeve the church 
choir? 

Mr. Tams. It would relieve the church choir, and it would relieve 
the public schools, but it would not reheve the poor vocal societies 
in all cases. 

Mr. Chaney. If the poor vocal society gave a pubhc performance 
of it without any idea of profit, it would relieve them. 

Mr. Tams. Yes; it would reUeve them in that case. Now, I 
come back to this Creation. There is a work of 154 pages. That 
forms an entire evening's entertainment. That book is in the pubhc 
domain. It can be printed for about 10 cents a copy, and it is sold 
in quantities at 20 and 25 cents a copy, but even at that figure these 
poor societies can not buy it. Now, here is Frankenstein, published 
in Belgium, 21 pages. That book, if I owned the copyright, I could 
print ror 2 cents a Dook. The price is $1.50, the lowest price. With 
50 per cent, and 25 off , brings it to 57 i cents. That will take only 
ten mintues to perform, and they have to pay 57 i cents for it. That 
is the reason that they can ilot buy it; they must rent. 

I would like to read to you a letter I received from Paul B. Morgan, 
president of the Worcester Musical Association, Worcester, Mass. 
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This is the most important musical society in the United States. 
It has 400 members, and they hire the Boston Symphony Orchestra 
every spring, and the Metropohtan Opera House, and go at an enor- 
mous expense — thousands or dollars ror each performance, yet even 
this organization can not go further; they have been under the ne- 
cessity of renting the music. Mr. Morgan's letter reads: 

Mr.A. W. Tams. 

Dear Sib: Replying to your lavor of the Ist instant, I beg to say we are in sympathy 
with you in the position you are taking, which will make it possible for our smaller 
music associations to rent copies of music which they will use. I feel I have no au- 
thority to authorize you to represent this association in the hearing before the joint 
commitee of Confess, which will be held in Washington on the 7th and 8th instants, 
but will say that in my opinion the lives of many of our smaller musical organizations 
will hang upon the decision which is reached in this copyright law. 
Yours, very truly, 

Paul B. Morgan. 

I would like to have that in the record. 

The Chairman. Have you under the existing law a right to rent out 
that music? 

Mr. Tams. Yes, the existing law says nothing about prohibiting it. 
I have a right to do what I like with it. 

Mr. Currier. Why, then, did you have a bill introduced in Con- 
gress providing for a law- 
Mr. Tams. I am glad you mentioned that. Section 4966, Revised 
Statutes, was placed in the statutes for the specific purpose of pro- 
tecting dramatic productions, and musical productions, such as 
operas, farces, comedies, musical comedies, extravaganzas, etc., 
many of which I owned, and that law was intended to protect my 
property. The prompt book is never printed. It is always held in 
manuscript. But the score is always printed. For many years after 
that law was passed nothing was ever heard of it. I think it was put 
on the statutes in 1897. It was never intended to cover oratorios, 
masses, choirs — ^religious music. And the proof of that is that Mr. 
Schirmer, one of the largest music publishers in this country, as late 
as 1901, said when he was in my store: ^' We are very jealous of your 
library. We are aware you are doing a perfectly legitimate business, 
but we are jealous on account of the large amount of that business.*' 
Now, if he had known about that clause, about the provision which 
would prevent the rentiag of music, he would not have said those 
things to me. It was only up to a year ago the publishers found out 
that clause was so broadly worded that the words '' musical compo- 
sition'' could be twisted to cover everything on the face of the earth 
that had music in it. And they used that clause as a club over the 
societies. They sent circulars out which were introduced at the 
hearing last spring in which they went as far as they dared to under 
the law, holding that clause up over the heads of the choirs and vocal 
societies, and said to them: If you use a single copyrighted piece of 
music, if you borrow or hire the copies to give your pertormances, we 
will convict under clause 4966 and put you in jail. They did not use 
the word ''jail," as the circular was worded very ingeniously by a 
very smart lawyer. They said that, but not in so many words. They 
said under that they could be subjected to a criminal prosecution, 
and to reUeve the societies from the music publishers using that 
clause as a club over these societies, I advocated the amendment 
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which provided that the societies should have a right to give per- 
formances from hired or borrowed copies. 

Mr. Currier. Isn't there a suit in court now? 

Mr. Tams. Yes; there is. I immediately brought suit against the 

Eublishers for $250,000 damages, for intimidating customers. I have 
undreds of letters from choirs and clubs, protesting against this and 
asking us to go to Congress to protect them against the music pub- 
lishers. Now, the music publishers have stated that the reason they 
objected to the societies and choirs using the music in giving per- 
formances from hired copies is that it takes away from the music 
composer's royalties. Now, that is not the fact. Let us see how that 
works. A musical society will send to a music library to hire 100 
copies of a work. The library must buy that 100 copies from the 
publishers and pay for it. The composer gets his royalty from that. 
The society starts the rehearsal and they send on to me, saying, " Send 
us 25 new copies. Some of the well-to-do singers want to buy them.'' 
I buy 25 more and send on. The composer gets his royalty for 
them. After a time we get another letter : ^' Send 50 more new copies 
to sell to the audience.'' They are sent i on. After the music is 
returned to me it will be 25 copies short. That is the proportion. 
Some of the boys and girls keep them for mementos. They have to 
be paid for. Aiid, besides that, the local music stores will sell copies 
of that work to the inhabitants who have fallen in love with it at the 

Eerformance, and that will result in 25 or 50 copies more being sold 
•om that town; 250 or 300 copies in all from that town. Now, if 
the library is fortunate enough the following year to rent out that 
same work, it has to buy 25 more copies to complete the 100, and 
so the process goes around the country ad infinitum. Now, that 
does away with the statement that the music composer is robbed 
of his royalty. His work would not be heard of if it were not for 
the societies that hire the music. And the proof that the composer 
does not object to it is shown by this letter from Mr. Jules Jordan, 
a very well-known composer of Providence, R. I., and a very prolific 
writer : 

Providence, R. I., December 6, 1906. 

My Dear Mr. Tams: I can not spare the book you sent, the conductor's book, for 
I need it at the rehearsals. Can't you send a first violin part, and I will compare the 
cuts in that with those in the conductor's book. I can do that to my own satisfaction, 
and then return the part at once. I dare say the cuts will agree, but I want to make 
sure. 

Yours, truly, Jules Jordan. 

P. S. — C. W. Thompson, music publisher, Park street, Boston, has just issued a new 
mass of mine, for which you probably will have a call sooner or later from two of 
the societies I conduct. Of course I am willing to have rented copies used. 

These composers, as a rule, are conductors of several societies, and 
that is their principal mode of livelihood. They do not depend on 
what they compose for a liveUhood. That is a side issue. They 
compose because they have to keep their names boiling before the 
public. It is a great inducement to have the societies perform their 
works, for it is on the strength of that they sell their work to the 
public. 

Now we come back to clause f . A gentleman called to see me and 
suggested there were some words in the bill that would prevent 
orchestration. I looked through and found this word '' arrange- 
ment. '^ Now, gentlemen, I am prepared to state positively the 
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word arrangement technically means orchestral arrangement. That 
is the technical meaning of it in our business. For years, gentlemen, 
the church choirs throughout the world have made it a practice on 
Christmas, Easter Sunday, and other festival days to give special 
musical services. And in order to .give solemnity to these occasions 
they invariably use the local orchestra with the choir and the organ. 
In order to use them, they have to come to me for an orchestration, 
which means separate music sheets. The orchestra can not play 
from the copies bought from the music stores. They have got to have 
specially prepared sheets, one for the clarinet, one for the cornet, and 
for the diflFerent instruments. After the performance those sheets 
have no commercial value. But under clause f, if this is enacted, 
and the choir gives its special services on Christmas or Easter, this 
music publisher can put in jail a whole choir, or the organist or the 
orchestra, and even the congregation, if they sing with them. 
[Laughter.] Now, there is a nice situation, feut that is a fact. 
Now, I have been told that the publishers may say to you. We keep 
orchestrals on hand for the use of the choirs. They do not. They 
have a few, probably one one-hundredth of 1 per cent— hardly that; 
and if they have got them on hand they haven't enough for the. 
different instruments. I have had calls for the orchestrating of the 
piccolo, the flute, the clarinet, the bass drum, all. It might be all 
the little town had, and they got it. I furnished it to them. Now 
tliat same word arrangement will affect all these people. It will 
affect the members of the church choirs, the members of the local 
orchestra, the military bands, the members of all local societies, 
German societies who give entertainments, and all the pupils of the 
public schools who give entertainments; it will affect them just the 
same. It effects everybody in the music business. 

Now, I suggest, gentlemen, that in clause (b) the words ^^or let for 
hire" be eliminated. And in clause (f) and section 6 the word 
'^arrangements'' be eliminated. And in 4966 of the Revised Statutes 
insert the word '^ dramatic" after '^ musical" so as to read ''musical 
dramatic productions." That will render that clause perfectly clear 
that it applies to theatrical performances, dramatic and musical, and 
not to religious music. And in section 5 insert the word ''dramatic" 
after musical. 

Now, gentlemen, we hear a good deal of what trusts are doing nowa- 
days, but it has remained for the musical trust to endeavor, by this 
legislation, to penalize half the people of the United States and 
threaten them with the jail if they persist in giving religious services or 
little entertainments at night, and even the children singing in the 
public schools. 

Mr. Currier. As the bill now stands with the suggested amend- 
ments it would not have that effect; it would not affect schools and 
church choirs ; it would affect no society that was not giving a public 
performance for profit. 

Mr. Tams. Even if that little society made ore dollar profit it would 
be affected. I maintain that the custom that has prevailed up to the 
present time should continue. 

Mr. Currier. But the public schools and church choirs would not be 
affected if the amendments are adopted. 

Mr. CftANEY. If this subsection (f) is to be modified, how would you 
modify it ? 
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Mr. Currier. Would you strike out the word '' airangeinent '' ? 

Mr. Tams. If I were to have the phraseology of that, I would say, 
"To publicly perform a copyrighted musical dramatic work, or any 
part thereof, or for purpose of public performance, or the purposes set 
forth in subsection (b) hereof./' I would stop there. 

Mr. Chaney. Make a period of that and strike out all the rest of 
that? 

Mr. Tams. Yes. 

The Chairman. Is that all, Mr. Tams? 

Mr. Tams. That is all. 

Mr. Cromelin. May I interject one word? Mr. Tams has brought 
out very forcibly a new feature that affects our business. Talking- 
machine records are limited by time. There is no record made of any 
kind that does not require special arrangement and special orchestra- 
tion; and if under this bill we received permission to make the record 
of the song, still the man who made the arrangement, unless specially 
permitted, might be sent to jail. I have a telegram, Mr. Chairman, 
from Mr. Philip Mauro. Mr. Mauro is engaged in court in New York 
Tuesday and Wednesday on an important case and it will not be pos- 
sible for him to be here. I beg to ir quire whether you can hear nim 
at some future time? 

The Chairman. The committee thinks Mr. Mauro should be satis- 
fied with permission to file a brief. He may do that by Monday 
morning. 

Mr. Cromelin. I thank you. 

Memorandum of objections to the bill by Philip Mauro y of Washington, D, C. 

The writer addresses the committee as a patent lawyer, and as a stockholder, di- 
rector, and the general patent counsel of the American Graphophone Company, 
the pioneer and leading talking-machine manufacturer of the world. 

In the interest of brevity the writer's comments will be directed solely to those 
provisions of the bill which affect the manufacture, use, and sale of instruments for 
recording and reproducing speech and other sounds. 

The bill doubtless contains many just and unobjectionable provisions looking to 
the benefit of authors and composers, and, so far from wishing to oppose such portions 
of the bill, the writer regrets that their enactment is jeopardized by the presence in 
the bill of a provision so radical, vicious, and repugnant to the genius and trend of the 
protective legislation of this country, as that known as ** paragraph g." 

NO NATURAL PROPEETY IN mEAS. 

Much of the argument by which it has been sought to support paragraph g is based 
upon a fundamentally wrong assumption, namely, that thoughts or ideas are property. 
There is no natural property in ideas after publication — i. e., after expression has been 
given to them. One may, of course, keep his thoughts to himself (and generally it 
were well for himself and others so to do), but the moment he has communicated them 
to the public they fall into the common fund, and there is nothing immoraJ, unethical, 
or a proper subject of animadversion, in thinking another man'^ thought, or in com- 
municating it to others for their profit or entertainment. All talk about ** dishonesty " 
and ** theft" in this connection, from however high a source, is the merest claptrap, 
for there exists no property in ideas, musical, literary, or artistic, except as defined by 
statute. It is entirely a matter of convention or contract; and in framing legislation 
for the benefit of that worthy class of persons who devote their gifts and energies to the 
embodiment of intellectual conceptions in some useful, ornamental, or instructive 
form there are two parties to be considered, namely, the public and the producer; 
and it is the duty of our legislators to consider first the interest of the former, whom 
they represent, and whose servants they are. 

Not only so, but the Constitution has with great clearness limited the object to which 
such legislation must be directed. It is not to benefit a special class of workers, how- 
ever deserving, but to promote the progress of science ana the useful arts. That is to 
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say, the interest of the public is to be considered as paramount; and the underlying 
theory of tJie entire patent and cognate legislation of this country is and has been, to 
shape such laws as will induce and stimulate the greatest (quantity and best quality 
of intellectual output along* these definite lines. As individuals the members of the 
committee may entertain kindly and liberal sentiments toward authors, composers^ 
etc., but as legislators they can not properly be influenced by such sentiments to the 
enactment of any legislation which would not be clearly in the interest of the public. 
The writer would not care to enter opposition to the real interests of the composers, 
and it is a source of satisfaction to him to know that, in attacking paragraph g, he is not 
opposing the interests of these public benefactors, but (juite the reverse, although it has 
been artfully made to appear that paragraph g is in their interest. 

MANY INTELLECTUAL CREATIONS UNPROTECTED. 

To assist in stripping from the arguments advanced in support of paragraph g, the 
superficial plausibility with which it is invested by an insincere appeal to the supposed 
*' rights" of the composer and author, we would point out that, of the enormous con- 
tributions added day by day to the common fund of ideas, but a relatively small num- 
ber can find any monopolistic protection under the law. It is only when the ideas take 
the form of a literary or musical composition, or of an ornamental design, or of a useful 
improvement in an art, machine, or composition of matter, that they can be made the 
subject of protection under the laws. Ideas of treating diseases, of improving live 
stock, of producing new varieties of plants and flowers, of instructing children, of teach- 
ing the deaf and blind, of constructing houses and buildings, of landscape gardening, of 
conducting business enterprises in their manifold forms, and many other groups of 
ideas by which the public is benefited, are the fond objects of no protecting laws. 
Many and numerous classes of public benefactors continue ceaselessly to pour forth 
their flood of useful ideas, adding to the common stock of knowledge. No one regards 
it as immoral or unethical to use these ideas, and their authors do not suffer themselves 
to be paraded by sordid interests before legislative committees, uttering bombastic 
speeches about their "rights," and representing themselves as the objects of "theft" 
and "piracy." 

Certainly it can not be contended in behalf of paragraph g that it is in the interest of 
the public, or that it has the slightest tendency to promote science and the useful arts. 
Such being the case it is improper legislation. 

PARAGRAPH G VIOLATES CONSTITUTIONAL AND LEGISLATIVE LIMITATIONS. 

As already stated, a patent (or copyright) is in the nature of a contract between the 
inventor (or author) and the public, whereby, in consideration of the benefits conferred 
upon the latter, certain exclusive privileges are granted to the former. Now, the Con- 
stitution states, the courts have defined, and the legislature has (for the most part) 
observed the limits of the benefits to be enjoyed by authors and inventors on the one 
hand, and by the public on the other, with reference to their respective writings and 
discoveries. Paragraph g proposes to disregard these constitutional and traditional 
limitations in two ways, first, by invading the rights of the public in respect of copy- 
righted musical publications, and, second, by invading the domain of the patent law 
and the rights of the public as defined thereby. In both these respects paragraph g is 
radical, novel, and highly objectionable. ' 

The only constitutional question raised before the committee in the writer's hearing 
in regard to paragraph g was whether the term "writings " could be construed to cover a 
sound record, or a perforated music roll. That, in tne writer's mind, is relatively a 
minor objection, though it may be said that the safe course for the Congress is to adhere 
to the constitutional term "writings" and to leave matters of construction and inter- 
pretation where they belong, namely, to the courts. 

1. Rights of composers and the public, respectively. — The Constitution and laws of the 
land have, with ^eat liberality to the author and composer, provided for exclusive 
rights to him in his writings, and this provision has, by harmonious legislative action 
and judicial interpretation, been always held to cover tne graphic representation of the 
composition or that- which represents the composition to the eye. The effect of this 

E revision has been that, under a copyrighted composition, the public enjoys all the 
enefit that can be derived from the literary, musical, or artistic idea, while the author 
has the benefit of the sale of the copies by which the idea is set forth visually. 

This line of division between the benefits to be enjoyed by the author and those to 
be enjoyed by thepublic is so clearly defined by the Constitution that it would seem 
difficult to overlook it. Thus, to apply the provision to the copyright of a musical 
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composition it will be apparent that the line drawn by the Constitution gives the bene- 
fit of the graphic signs to the composer and the benefit of the audible sounds to the 
public. 

And we may observe in passing that this line is very happily drawn to secure the 
declared object of the , Constitution, for the interests of both public and composer go 
hand in hand. The more widely the idea is disseminated, the more the public benefits 
from it, and the greater is the demand created for the printed copy. The advantage 
to the i)ublisher of having the widest possible diffusion of the melody of a meritorious 
composition is so obvious and so abundantly demonstrated that it would never be 
relinquished for anything short of an unfair and illegal monopoly by which the public 
could be heavQy taxed. 

Paragraph g proposes to violate this fundamental distinction and to embrace within 
the provisions of a copyright not only the graphic representation of the composition 
but the devices, contrivances, and appliances designed to produce the sounds. That 
such a provision, if enacted into law, would violate the limitation defined above is 
too clear to require argument. 

No one who gives the matter serious reflection will be misled by the specious argu- 
ment that the above limitation would exclude books printed in raised type for Sie 
blind. Such books are graphic representations, and do represent the composition to 
the eyes of those who have eyes. Principles are not determined, nor should the course 
of legislation be controlled by reference to abnormalities. 

At this point we would like the legislators to ask themselves this question: Will 
this radical departure in the copyright laws tend to benefit the public and to promote 
science and the useful arts? It is impossible, we submit, to give any but a negative 
answer to that question, and by that question the fate of the measure must, under the 
Constitution, be determined. 

2. Invasion of the domain of the patent laws. — The objection to be considered under 
this head is of a very serious character. The Constitution not only draws a line between 
the benefits under a copyright to the composer and public, respectively, but it care- 
fully distinguishes between authors and inventors and between writings and dis- 
coveries. To promote the development of the useful arts by the protection of novel 
and useful inventions is the province of the patent laws, and in this department of 
our jurisprudence there has come into existence a highly developed system and a 
great body of law and judicial interpretation, to which a very large part of the national 
energy and intelligence have been devoted. One who has the slightest appreciation 
of the part played by the patent system in the development of the industries which 
constitute the nation's boast will contemplate with much concern the proposed 
invasion of copyright legislation into the domain of the patent law. 

One effect of this provision would be to bring and retain within the grasp of monop- 
oly a large class of mechanical devices, representing enormous values, for a period of 
possibly a hundred years, as against the statutory period of seventeen years, which 
the experience of a century has shown to be ample. Devices of this class would thus 
become the subjects of radical and unfair discrimination. 

This provision, coupled with other provisions of the bill, would introduce great con- 
fusion and uncertainty into the administration of the patent law, in that special pro- 
cedures and remedies (exceedingly drastic and summary) are provided, which would 
thus become applicable to certain kinds of inventions and not to others. 

It is difficult to foresee all the effects of a provision so radical, but we can not suppose 
that such an extraordinary measure, fraught with sucli possibilities for mischief, will 
ever be enacted into law, or that any unpi'ejudiced person would, after fully under- 
standing the matter, wish to embark upon so risky an experiment. 

At the very outset of the discussion of this objection we would strongly ui^e that a 
provision relating to mechanical devices has no place in a copyright bdl, and that it 
should be considered as an amendment to the patent laws, which m fact it is, since it 
covers devices performing mechanical functions and devices of that character only. 

To indicate the great force of this objection it should suffice to point out' that a 
"device, contrivance, or appliance" in order to be the subject of protection under the 
laws of the United States must be novel, and must undergo an examination as to nov- 
elty before it can receive that limited protection which the law allows. But by the 
provisions of this bill an important class of mechanical devices (whose development 
constitutes one of the greatest marvels and triumphs of inventive genius) becomes the 
subject of practically perpetual monopoly, without any regard to novelty, without 
any examination, without any oath of authorship, and without any of those safeguards 
wliich the law throws around the grant of patents for inventions. This objection could 
be greatly elaborated, and doubtless with profit, but limitations of time and space com- 
pel us to pass on to another point. 
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It is important to call attention here to the fact that the general aim and result of all 
mechanical inventions is to substitute automatic devices for human agencies, and 
*'the progress of the useful arts" is measured by the extent to which this result is 
accomplished. Following the operation of this law some very notable results have 
been achieved during the past twenty years in the field of production of musical 
and other Bounde. /^ ^ 

While the copyright law was encouraging composers to bring forth their musical 
conceptions, the patent law, in its separate sphere, was encouraging the development 
of means whereby the benefit to the public of those musical conceptions could be 
greatly augmented and widely diffused among the great mass of the people. We have 
seen that under a constitutional copyright law the multiplication of copies belongs 
exclusively to the publisher, while the rendition of the composition, by whatever 
means, instrumental or vocal, and the enjoyment of the sounds produced, belongs to 
the public. The composers and the public alike were dependent a few years ago for 
the rendition of these compositions and for the production of the sounds which was 
their ultimate object entirely upon the human voice or upon instruments manipu- 
lated by human fingers. Hence there was a very narrow limit to the audible rendition 
of musical compositions, and the average quality thereof was very low, being deter- 
mined by the skill of the human performer. Thus both the composer and the public 
suffered for lack of adequate rendition in quantity and quality of the copyrighted 
score. 

In a few yeaiB the genius of the inventor has brought about a marvelous change in 
these conditions. Let it be said with emphasis and pondered with care that the com- 
posers and publishers have not contributed in the slightest degree to this change. 
They can justly claim no benefit from it; yet the publisher does not scruple to demand 
radical change of legislation in order to give him the entire monopoly of the benefits 
resulting from these changed conditions, and has the effrontery to apply vituperative 
epithets to those who venture to oppose his scheme of greed. 

The change above referred to has been brought about by inventing automatic sound- 
producing devices to take the place of human fingers and vocal organs. No ** rights" 
of the composer or publisher have been invaded or have been affected in the slightest. 
Their rights remain exactly as they were before. What has happened is simply that, 
under the operation of the patent laws, new means have been created whereby the 
benefits to tne public of all musical compositions, copyrighted or not, have been enor- 
mously increased. 

It requires only a fair and accurate statement of the actual situation (and no one can 
justly impugn the foregoing statement) to make it evident at a glance that it would be 
an act of gross injustice to take by special legislation any of the benefits of this inventive 
work from those who accomplished it and bestow the same upon the publishers who 
had no part in it. Much more so would it be to do, as paragraph g proposes, namelv, 
to place the absolute control of these benefits in the hands of a publishers' trust, whicn, 
ii not already in existence, would come into being immlediately as the inevitable 
result of this feature of the proposed law. If it were designed to pass an act for the 
purpose of arresting so far as possible the beneficent effect of this new line of inventions, 
to divert the pecuniary results thereof to those who had not the slightest part in bring- 
ing them about, to levy a tax on all users of these new instruments, and to limit their 
use so far as possible to the comparatively rich, who stand least in need of them, it 
would be difficult to conceive of a measure better calculated to subserve these ends 
than paragraph g. 

The benefit to the public which these new inventions have brought about is incal- 
culable; and if the Congress were disposed to change at all the laws under whose 
influence they have come into existence, it should be with a view to increasing instead 
of arresting tne spread of those benefits. No one can possibly fail to see where the 
interest of the pubUc lies in this matter, and if there be need of any pertinent provision 
in the copyright bill it is one declaring explicitly that sound records and similar 
mechanical appliances are not "writings" (or ''works of an author," if that strange, 
indefinite, and objectionable phrase be retained) within the meaning of the bill. 

It is enough to show, in opposition to any claim of fair dealing in this part of the bill, 
that composers and publishers are not, ana can not possibly be, damaged by the inven- 
tion, sale, and use of automatic sound-producing appliances; but it can be further 
said that these appliances have been and are greatly benefiting the above classes of 
citizens, not merely indirectly as members of the general public, but directly in 
popularizing their compositions and greatly stimulating the demand for copies. 

The effects of the invasion by copyright legislation of the domain of the patent laws 
would be very far-reaching, and*oi various sorts. Much study and effort have been 
directed to the object of defining carefully the limitations of the patent statutes, design 
statutes, and copyright statutes, and considerable headway has been made in that 
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direction. It is now proposed by paragraph g to increase to an unprecedented extent 
the confusion which the lack of clear delimitations has caused in tne past, and delib- 
erately to introduce into the sphere of the patent law provisions utterly at variance 
with the fundamental principles thereof. 

We vent\u"e to suggest that the committee should hear the views of the Commis- 
sioner of Patents on the effect which this remarkable paragraph would have on the 
administration of the patent law. We find that the nonorable Commissioner had 
made this subject the matter of a special conmiunication to the Librarian of Congress 
in June, 1905, which letter contains a thorough analysis of the whole subject of intel- 
lectual property, dwelling particularly upon the great importance of a careful delimi- 
tation of the respective boundaries of copyright, designs, and patents. We call par- 
ticular attention to this important letter, which, instead of being suppressed, eiiould 
have been presented prominently to the committee at the outset, seeing that it was 
written at the request of the Librarian of Congress during the formative stage of the bill. 

We understand that the Librarian assured the committee that in the preparation 
of the bill its authors had the benefit of the views of the Commissioner of Patents {aee 
Rec, p. 5). The committee, however, could hardly be expected to infer from tEis 
statement that the bill was framed in direct disregard of the only recommendation 
upon which the Commissioner laid stress. 

We submit that whatever may be the ultimate legislative fate of paragraph g it 
should certainly find no place in a copyright bill. 

THE ELEMENTS OF VALUE IN A SOUND RECORD. 

It will doubtless be helpful to the committee in meeting the clamor raised about 
the ''rights" of composers (though the composers themselves give little countenance 
thereto) to consider the exact nature of a sound record disk or cylinder. A moment's 
consideration shows that it is not a graphic representation of the musical notation 
and that it does not and can not possibly serve as a substitute for a music sheet. It 
is a machine element pure and simple, having no other possible function or utility 
than to operate in cooperation with other mechanical elements to produce a purely 
mechanical result. By itself the sound record is absolutely without function or utility. 
In the production of sounds it can accomplish nothing without the reproducing stylus, 
diaphragm, feed mechanism, motor, and other parts which make up a complete grapho- 
phone. The resulting sounds are not the production of any one of these devices, but 
of the cooperative action of all of them. 

The function of the machine as a whole is to impart vibratory motions to a small 
circular plate known as the "diaphragm," and the motions of the latter set up sonorous 
vibrations in the atmosphere. Consideration of these facts should make it clear that 
paragraph g is dealing with subject-matter quite foreign to the proper domain of a 
copyright bill. 

Attention is now briefly directed to the fact that the elements of value which enter 
into a sound record differentiate it, not only from the proper constitutional subjects 
of copyright, but also from other mechanical devices which would be affected by 
paragraph g, such as the perforated music roll. 

1. The music roll is a sheet or strip of paper on which the musical characters are 
represented by perforations whose length and relative position correspond respectively 
with the duration and staff position of the corresponding musical note. There is, 
therefore, a certain resemblance observable to the eye between the music roll and 
the music sheet of the corresponding composition, the former being followed in making 
the latter. 

On the contrary, the groove of a sound record is the result of the cutting action of 
a stylus point operating under the influence of atmospheric vibrations. The staff 
notation is not copied or followed in any sense and there is not the slightest resem- 
blance in the sound groove to the characters on the music sheet. 

2. The music roll is made by an operation and by machines analc^us to printing 
machines. The making of a sound record presents no such analogy, but, on the con- 
trary, involves processes and machinery as different as possible from those used in 
printing sheet music. 

3. The excellency of the music roll and the manner in which it answers its intended 
purpose is merely a matter of mechanical care and accuracy in its production. Its 
quality is not due in any degree to the artistic ability of the maker. 

On the other hand, the sound record is the result of the physical action of atmos- 
pheric vibrations upon a prepared wax surface, the vibrations being permitted to 
direct the motions of a stylus point. The ultimate motive force in this operation 
is the human voice or an instrument or band so that the effect of the biU would 
be to interfere with personal liberty in the use of the voice or of musical instruments. 
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The merit of the record is due to other factors than the musical composition and the 
mechanical accuracy with which its characters are copied, namely: (a) To the artistic 
ability of the performer or performers. The sound record is a faithful reproduction 
of the individual performance and its merit popularity, and salability depend 
upon the reputation of the artist or artists and 'the excellence of their artistic rendi- 
tion of the selection: (6) the excellence of the sound record depends upon the 
technical ability of the record maker, which is displayed in grouping the various 
instruments, adjusting the delicate recording appliances, etc. — the importance of 
this branch of the work is such that it also may properly be termed '-artistic;" (c) 
the excellence of the sound record depends further upon the nature of the process 
and apparatus as a whole, whereby the fugitive sounds are caught in their briei exist- 
ence, and, ere they die away, embodied in permanent form for subsequent repetition. 
Enormous labor and capital have been expended upon the invention and perfection 
of these processes, and instead of discomragin^ and circumscribing their use it were 
the part of wisdom to promote their use and to increase and cheapen, so far as possible, 
the output from them; (d) finally, these sound records serve as a' sort of mechan- 
ical memory, preserving not merely a register of the particular musical composition, 
but the very tones of the voice of the singer, as given forth on the particular occasion 
when that special record was made. 

We do not for a moment suggest that these differences are such as to bring the music 
roll within the realm of proper or desirable copyrightable subject-matter. Our opin- 
ion is decidedly to the contrary, and the above distinctions will serve their best pur- 
pose in showing that the attempt to find support for a provision that will cover music 
rolls is fallacious in its reasoning, since the supposed features of resemblance therein 
to the music sheet are totally lacking in the graphophonic sound records, which are 
analogous in their operation as machine elements to music rolls. 

APPENDIX. 

I beg to print as an appendix a letter written by me to Senator Knox of, your com- 
mittee, when I first heard of this copyright bill. 

June 2, 1906. 
Hon. P. C. Knox, 

United States Senate. 

Dear Senator Knox: I have just received a copy of "A bill to amend and con- 
solidate the acts respecting copyright," introduced May 31, and referred to the Com- 
mittee on Patents, whereoi you are a member. Am also informed that a hearing on 
the bill will be granted before the committees of both Houses on the 6th instant. As 
I do not expect to be in Washington on that da>r, I beg to call your attention to a 
feature of the bill, which, if enacted, would be highly prejudicial to my clients, the 
American Graphophone Company, and Columbia Phonograph Company, and to 
other important manufacturing concerns. By section 1, clause (g), it is proposed 
that the copyright secured by this bill shall include the exclusive right '*to make, 
sell, distribute, or let for hire any device, contrivance, or appliance especially adapted 
in any manner whatsoever to reproduce to the ear the whole or any material part 
of any work published and copyrighted after this act shall have gone into effect, 
or by means of anjr such device or appliance publicly to reproduce to the ear the 
whole or any material part of such work." 

This act would include in its scope all automatic musical instruments, such as 
grapnophones, orchestrions, pianolas, music boxes, etc. 

This is a very radical departure in legislation under the constitutional provision 
(art. 1, sec. 8) which conferred upon the Congress the power by legislation to protect 
authors in their "writings." It is proposed by this bQl to extend the copyright pro- 
visions so as to include "any device, contrivance, or appliance especially adapted in 
any manner whatsoever to reproduce to the ear" the copyrighted composition. 

1. This provision I believe to be clearly unconstitutional. The protection of "writ- 
ings" has always been held to mean the making of copies of the book, print, j)hoto- 
graph, etc.; that is, a copy which represents the composition to the eye. It is the 
graphic representation which is the proper subject of a constitutional copyright law. 
The constitutional provision goes no further. On the contrary, it is a part of the con- 
sideration to the public, that the purchaser or owner of a copy shall have the right to 
read it (if a book) as often as he likes, either to himself or aloud to others, or (if a musical 
composition) to repeat it or have it repeated as often as he likes. 

If a person be rich enough to own a piano and skillful enough to play thereon, he 
can repeat a favorite theme ad infinitum; or he may memorize it and thus be inde- 
pendent of the copy. The automatic music players of the day are to the poor and 
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techmally unskilled what the expensive musical instruments are to the rich and 
cultured. The proposed legislative departure is aimed at the former. 

2. The bill proposes to invade the domain of the patent laws by covering mechanical 
devices, and thus to include what has been repeatedly held by the courts of England 
and this country can not by any stretch be included in the copyright provisions as 
ihey now stand. I desire, at an appropriate occasion, to submit an argument on this 
point. Will only observe here that tne attempt to include a purely mechanical device, 
such as a sound-record cylinder, within the copyright provisions, has been made in 
various parts of the world. It has met with some succ^ss in France, causing great 
mischief, but in England, Germany, and Belgium has been disapproved by the 
courts. A decision of the court of appeals at Brussels, dated December 29, 1905, dis- 
cussed the whole subject at length. I quote only the following: 

'' Considering that these apparatus can not be assimilated to the writing, or the nota- 
tion by an engraving process, of the thoughts of the author; that they have nothing in 
common with the conventional signs permitting reading or comprehension of the work 
to which they are related; that isolated from the rest of the instrument they remain, 
in the actual state of human knowledge, without any utility; that they are only one 
organ of an instrument," etc. 

3. Although the above quoted provision of the bill is doubtless aimed at the manu- 
facture and sale of graphophone cylinders, automatic pianos, etc., it is broad enough 
to cover any and all musical instruments, since all these are devices adapted to repro- 
duce to the ear copyrighted (as well as uncopyrighted) musical compositions. Under 
the proposed bill no one could play or sing publicly any copyrighted work, or make, 
even in private, a sound-record of a song or speech out of a copyrighted work. Every 
such act would be subject to a penalty of not less than $10. 

4. Not only are sound-record cylinders purely mechanical devices, being parts of 
operating machines, which take automatically the place of the fingers of a performer 
(and being for this reason not a proper subject of copyright provisions), but it is also to 
be noted that the value therein resides largely in the capability or reputation of the 
artists who sing or play in making the record, as well as in that of the manufacturers. 
We have here a case totally different from the making and selling of copies of a book or 
musical composition which is the proper subject oSt copyright protection under the 
Constitution, and in which the value resides entirely in tne composition. 

5. It is no hardship upon an author to have his composition repeated as widely as 
may be. Per contra, it is this repetition in the public ear that makes a song popular 
and extends the sale of copies of it. On the other hand, the repetition audibly of the 
musical sounds is the very purpose for which copies of the composition are bought; 
and clearly there is no difference in principle whether the audible repetition be by 
the fingers of a human being or by the mechanical fingers of an automatic player. In 
neither case are the fingers a proper subject of copyright. 

6. I have been informed that this provision of the bill is being promoted by a private 
understanding between a certain concern and the publishers, with a view to fostering 
a new kind of monopoly and favoring certain special interests. On this head I can at 
present make no positive assertion, but can say that the bill would create opportunity 
for unfair competition, as the musical compositions are all controlled by a lew music 
publishers, who are well organized to act together. 

7. The bill is long and complicated, containing many provisions which should have 
close scrutiny. I will not weary you with a discussion of it. My present object is 
merely to say enough to make it plain that this legislation should be proceeded with 
very cautiously, and that the interests who would be adversely affected" thereby should 
have ample time to study the bill carefully and to present their objections fully. It is 
very eviaent, even upon a hasty perusal of the bill, that its provisions have been framed 
for the benefit of a few individuals, and that the interests of the public have not been 
taken into consideration by its framers. 

Very respectfully, 

Phiup Maubo. 

STATEMENT OF ETiaENE DE ELEIST, ESQ., OF NORTH 

TONAWANDA, N. Y. 

Mr. DE Kleist. My name is de Kleist. I represent the de Kleist 
Musical Instrument Manufacturing Company. I am established and 
have been engaged in the manufacture of automatic instruments for 
over thirty years. For the last fifteen years I have been a manu- 
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facturer in this country. I manufacture a great number of different 
automatic playing instruments, pianos, organs, etc. I also manu- 
facture musical records which are used in connection with these in- 
struments, and I am the only manufacturer of these records. I 
could not buy anywhere records that can be used in connection with 
the instruments I manufacture. Therefore you see, gentlemen, the 
passage of the bill before your committee would ruin my business. 

The Chairman. How would that be accomplished? 

Mr. DE Kleist. Because I would be hindered from making the rec- 
ords. The moment the '* arrangement'' is made for the copies of 
the records that moment it becomes a copyright, and I can not go 
on and manufacture any music records which could be used in con^ 
nection with my instruments. The records I manufacture are en- 
tirely different from those manufactured by others. I couM not even 
buy records. And who would buy an instrument if he could not get 
the necessary means to play it ? 

Gentlemen, I am also an inventor. I do not know how many patents 
I own. I have long since forgotten the number. I have invested 
a very large amount of money. From fifty to one hundred thousand 
dollars would not cover the expenses that I have been put to in per- 
fecting these inventions. What shall I do with these patents? I 
have all m-y property tied up in this business. The moment this bill 
becomes a law it is all lost to me. My life's work — there will be noth- 
ing left of it. And why? Only to favor a monopoly. That fact 
has been brought before you clearly. Gentlemen, I ask you for pro- 
tection. I am entitled to it. Before coming to this country I inves- 
tigated the laws of this country and f ouna that the law protected 
me, and therefore I came here. I came here with the intention to 
improve my position in life, and now am I going to be ruined entirely? 

Gentlemen, I want also to speak a few words on behalf of the work- 
men I employ. When I first came to this country I manufactured 
automatic organs, an entirely new industry in this country. Never 
before had automatic organs been manufactured in this country 
until I came here. I had great difficulty in finding workmen— work- 
men acquainted with the art. I had to educate every single man in 
my factory. These men used to live around the factory — ^farmer 
boys. Now what is to become of these people? I don't remember 
that ever a single one of my men has ever been found guilty of any 
crime or anything else. They have all their Httle homes. They 
have their families. Now, gentlemen, is it fair to drive them in the 
street? It will be very difficult for them to find employment in this 
country in that same business. 

Gentlemen, that is all. I thank you. 

Mr. HiNSHAw. You don't object to the whole bill — only to certain 
paarts? 

Mr, DE Kleist. Only to certain parts. 

Mr. HiNSHAw. To what parts do you object? 

Mr. DE Kleist. The sections B and G. 

Gentlemen, I want to thank you very much for the time you have 
given me. I certainly appreciate the great patience you have shown 
m listening to our arguments. 

Senator Clapp. It may be our inability to understand your argu- 
ment, but I don't think we yet see how this law will drive you out 
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of business. You can print and make everything after the law is 
passed that you can make to-day. 

Mr. DE KIleist. Certainly not. No; I can not. 

Senator Clapp. Why not? 

Mr. DE ExEiST. Because the moment any arranger files two copies 
with the Register of Copyrights he is entitled to a copyright on such 
music. 

Senator Clapp. That will only apply in the future. 

Mr. DE E^LEisT. At this moment, no; but if it should become a 
law it would. 

Senator Clapp. So far as any musical compositions of to-day are 
ooncemed, you can go on with your business just the same? 

Mr. DE Ej:,eist. To-day; yes. 

Senator Clapp. It does not interfere and will not interfere with any 
right you have to-day. 

Mr. DE Kleist. Not yet, but it would if this bill should become a 
law. 

The Chairman. It only effects you in regard to compositions not 
yet produced. 

Mr. Pound. Of course he could not do business unless he had all the 
late popular music. 

Mr. HiNSHAW. You can have the music if you buy the copyright of 
the owner. 

Mr. DE Kleist. Yes; but you will imderstand most of the princi- 
pal composers have already made contracts with the AeoUan Com- 
pany. Here is the contract made between the dealers and the 
manufacturers bv the Aeolian Company, which says I must not buy 
records of anybody else. 

Mr. Cromelin. Mr. Chairman, after giving the matter much 
thought and consideration, and believing mat it will be auite impos- 
sible for you to embody into your proposed copyright bill any clause 
covering reproductions to the ear from mechanical reproducers of 
sound, which can be put into practical operation; viewing the subject 
broadly from a business standpoint, without regard to the grave con- 
stitutional questions involved or the expediency or otherwise of your 
making this radical departure in legislation; having in mind the vari- 
ous instruments themselves and the impossible task of bringing them 
under one head, even if I admitted that they ought to be brought 
under the domain of copyright, which I do not — ^permit me to suggest 
that your best course, your safest course, and surely the course hj 
which you will be doing the greatest good to the greatest number is 
to embody into your bill a provision somewhat similar to that adopted 
by the British Parliament m the copyright act of 1906. 

I therefore petition you as the representative of my company, as 
president of the American Musical Copyright League, and in behalf 
of the American people to strike out paragraph g, section 1, and its 
dependent clauses, and, further, that you omit from the bill section 
64 and substitute in lieu thereof the following : 

Sec. 64. That in the interpretation and construction of this act the words "pro- 
duction/* "reproduction," "work," or "writing" shall not ;be deemed to include per- 
forated music rolls used for playing mechanical instruments, records used for the 
reproduction of sound waves, or other mechanical devices designed for the production 
or reproduction of sound, or the plates, molds, matrices, or other means by which 
fiuch mechanical devices are made. 
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The Chairman. Are there any others to be heard ? 

The Librarian. No others have asked to be heard. I have some 
communications to offer. The Register, I beUeve, desired to ask a 
question of Judge Walker. He wished to ask it last evening, but I 
told him he had better defer it till this mornings 

The Register of' Copyrights. The question was in regard to 
the names of associations of composers in the United States. 

Mr. Walker. I have not the names and have never heard of any 
except the one mentioned in your paper. This list of participants in 
the. compilation of this bill contams the names of parties wno took 

Eart in tne compilation of this bill, according to the statement of the 
librarian of Congress, and there is here a list of people who partici- 
Eated, and among that list is one headed ''Composers and then a sub- 
ead ''Manuscript Society," and then appears the names of Miss 
Laura Sedgwick Collins and F. L. Sealy. And opposite Miss CoUins's 
name is an Arabic numeral 1 and opposite the name of Sealy was the 
Arabic numeral 2 ; and a footnote indicates the persons were present 
only at the first session, of all the sessions held — ^Miss Collins was pres- 
ent at only the first session and Mr. Sealy was present only at the second 
session. So it appears no composers were even nominally present in 
the preparation or this bill, except these two. That is all the trace I 
have ever been able to find of any desire on the part of any composers 
to have this section g amended, except so far as that desire was 
expressed by John PhiUp Sousa and Victor Herbert, and they are men 
of great wealth, and men upon whom the American people are loading 
money, and not content with the great wealth they are getting from 
the Junerican people, which wealth has been largely augmented by 
the aid of the automatic instrument manufacturers, yet they are bent 
on ruining the business of these manufacturers, in order that they may 
amass still more wealth. 

The Librarian. I do not understand from the Register it was with 
any view of questioning the statements of fact that the composers 
were not represented at the conference, beyond the very meager 
representation you have indicated, and that was not one iota more 
than you have stated, nor did he have any intention of minimizing 
your inferences from it. What was the reason of your question, Mr. 
Register ? 

The Register of Copyrights. The endeavor was to have invita- 
tions to the conferences sent to any association of composers, if they 
could be discovered, and our files show we sent out nineteen or more 
letters in the endeavor to ascertain whether such an association 
existed, and we were not able to get track of any except the one 
entitled "The Manuscript Society,'' which is really made up of com- 
posers of music. ' 

The Librarian. Did you write the Musical Courier? 

The Register of Copyrights. We wrote the Musical Courier. 

Example of letter of inquiry issiued by Cpyright Office as to associations of m/imcal 

composers. . 

May 1, 1905. 

Deab Sib: The pressure for some revision of the copyright laws has been constant 
of late years, so that finally the Senate Committee on ratents has promised to bring 
in- a bill this coming session of Congress. In the meantime it has authorized the 
Librarian of Congress to call such comerences of the interests concerned in copyright 

c H— 06 25 
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legislation as seem necessary in order to frame, if possible, a tentative bill for presen- 
tation to Congress. 

It is desired to have a representation of all the producers of intellectual! property, 
including music composers. In order not to have a larger number of delegates 
than can DO managed it has seemed well to have delegations appointed by the different 
associations representing the interests involved, but we haveJailed so far to get track 
of any association of music composers as such. The Music Publishers' Association 
will be represented, and if we could have a delegate from some association of com- 
posers of music it would be well. 

I The Librarian suggested that I write you and ask whether you are interested or 
could aid us in this matter. If there is no association of composers of music would 
you kindly indicate how you think this class of producers could best be reached. 
Sincerely, yours 

Thorvald Solberg, 
Register of Copyrights. 
George Whitepield Chadwick, Esq., 

Director New England Conservatory of MusiCj 

360 Marlborough street, Boston, Mass. 



The New England Conservatory op Music, 

Boston, Mass., May 6, 1905. 
Mr. Thorvald Solberg, 

Register of Copyrights, Library of Congress, Washington, D. C. 

Dear Sir: There is no association of musical composers in America that I am aware 
of, but I think if you write to Mr. William A. Fisher, of the Oliver Ditson Company, 
Boston, he can furnish you a list of the more important composers. I suspect, however, 
that the composers who will be perhaps the most interested are those whose composi- 
tions are published by M. Witmark & Co., of New York. 
If you wish I can send you the names of all the Boston composers. 
Yours, very truly, 

G. W. Chadwick, Director. 

The Chairman. Have you any matters you wish to put in the 
record? 

The Librarian. If I may ask Mr. Cromelin: Your Musical Copy- 
right League has been recently organized — since the last hearing? 

Mr. Cromelin. Yes. 

The Librarian. Do you know of any concerns making perforated 
rolls or sound records tnat existed prior to your organization, except- 
ing mere jobbing associations? I mean an association such as would 
correspond, in tnat industry, to the association of book publishers, 
for instance? 

Mr. Cromelin. I know of none. 

The Librarian. I ask ; that because we made an endeavor to 
ascertain one. 

I have some communications here. 

The Chairman. That may go into the record. 

^ Associated Advertising Clubs of America, 

Secretary's Office, 
Kansas City, Mo., December 5, 1906. 
Mr. Herbert Putnam, 

Washington, D. C. 

Dear Sir: At the convention of the Advertising Clubs of America, held in St. 
Louis, October 9 to 11, 1906, the convention adopted a resolution, copy of which I 
herewith inclose. 

In order that you may see something of the work that the legislative committee in 
our organization will take up and something of what it desires to present at the con- 
ference referred to in the resolution, I inclose herewith a copy of the pamphlet 
printed under the auspices of that committee. 

Any further information that you may request in regard to this matter I shall be 
pleased to furnish you upon request. 

Very truly, J. 0. Young, 

Secretary, 
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Resolved, That the Advertising Clubs of America realize that the proposed changes 
in the copyright law are of great importance to members of this organization, and 
that this organization therefore desires representation and hearing at any future con- 
ferences relating thereto, either before the committees of Congress having such mat- 
ters in charge or elsewhere, and that a copy of this resolution be mailed to the 
Librarian of Congress by the secretary of the federation. 

Furthermore, that a committee of five be appointed by the president to study the 
bill now pending before Congress and any others that may be submitted at the next 
session of Congress, and that said committee shall see to it that the interests of the 
advertising men of this federation be duly represented and presented before the com- 
mittees of Congress before mentioned and at any other conferences that may be held 
relative to proposed changes in the copyright law. • 



Wm. H. Babcock, No. 709 G Street Northwest, 

Washington, D. C, December 11, 1906. 

Dear Mr. Solbero: As it is hardly practicable for me to attend the committee's 
session at this season, will you not kindly present my few and brief suggestions for 
me, by reading or having read to them tnis letter. You know that I am sometimes 
called on for opinions, counsel, and service in copyright matlbrs; also that I have 
done a little publishing and am the author of a number of published books. I have 
had a varied and extensive experience of agreements with publishers. Consider me, 
please, as representing authors who have some market value at times, yet can not 
often dominate the market nor practically control the details of publication, notice, 
and supply of copies — that is to say, most authors. 

After '^deposited" line 4, section 11, insert "by the publishers of said work.*' 
Add at the end of said section " If the said work be a bound book, the omission of 
the publisher to deoosit the said copies within the time stated shall be a misde- 
meanor punishable oy a fine of twenty dollars; but the copyright shall not be affected 
thereby, if the author, on being duly notified of such omission, shall within thirty 
days after such notice supply the said copies." 

On line 5 of the second paragraph of section 14 change the words "person claim- 
ing copyright" to "publisher or publishers of said book." Very often the author is 
the **person claiming copyright," but the publishers alone know just where the 
printing is done. My latest book was printed urifler contract with the publishers 
(I think) in Watertown, N. Y. But I can't swear that it wasn't shipped over the 
lake to Toronto. Why make a man swear when his informati(fn must be hearsay 
or nothing? If anyone must swear, let it be the man who knows. 

Section 9. The first sentence should be changed to read somewhat like this: 

"Sec. 9. That any person entitled thereto by this act may secure copyright for his 
work by registering' the title thereof with the Register of Copyrights, as herein pro- 
vided, such copyright being perfected by the publication of such work. The notice 
of copyright required by this act shall be affixed by the publisher or publishers of 
such work to each copy thereof published or offered for sale by the said publisher or 
publishers or under the authority or control thereof in the United States." The 
remainder of the present section to be retained, adding as follows: "In the case of a 
book the omission of such notice from any copy thereof shall be a* misdemeanor on 
the part of the publisher or publishers punishable by a fine of not less than one 
hundred dollars, but such omission shall not in anywise affect the copyright, pro- 
vided the author shall not have explicitly authorized such omission and, provided 
further, that any title to said copyright or any part thereof, legal or equitable, shall be 
the property of said author at the time of such omission or of such punishment." 

You will remember a letter which I once showed you from a publisher, cynically 
announcing that he had destroyed the author's xjopy right by omitting notice from 
some copies and therefore that he should publish through the extended term with- 
out paying anything. 

I don't need to characterize such an act or such a person. Many publishers are 
excellent men. Others are rascals. A third class will generally keep an agreement 
if it does not pinch them too sharply, but will strain every advantage the law and 
circumstances give them. 

I would ask Congress, and especially the joint committee of gentlemen now con- 
sidering the matter, to see fair play. I would remind them of the words of the 
Constitution on which the copyright law is based. I would point out that the law now 
in force practically puts the author at the mercy of the publisher, since the latter in 
several easy ways may, without even the knowledge of the author, destroy all the 
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latter's legal rights in the book. The law now proposed is obviously an improve- 
ment, but even it lays burdens on the author which ought not to be there, making 
him swear to matters which in his case must be conjectural, supply copies which 
may not be furnished him, and have the responsibilitv in some degree for the mere 
insertion of notices which are beyond his control. Indeed, he can not know whether 
they are always inserted or not unless by a persistent supervision which no one could 
practically undertake and which would not be tolerated. 

I think the trouble arises from some confusion between the position of the author 
and the position of the publisher. A few books are published by the author. A few 
others are sold outright to the publisher. A few more are published under royalty for 
authors so popular and profitable that no publisher can afford to impose on them. But 
after deducting all these the great majority of cases still remain. In many of these 
the author stains the copvright by agreement, either because he insists on that, as I 

fenerally do, or because ne pays all or a great part of the expenses of publication, 
n either case the publisher may have little interest in saving the copyright; he may 
even find an interest in surreptitiously destroying it, as in the instance cited. Beyond 
question many valuable works are thus jeopardized. This is the very reverse of 
encouragement to the author. There could not be a more shocking perversion of 
power constitutionally conferred. I hope the gentlemen of the committee will make 
the remedy thorough. 

Wm. H. Babcock. 



Britton & Gray, 
Attorneys and Counselors at Law, 
Glover Buildin^g, 1419 F Street NW., 

Washington, D. C, December 17, 1906, 

Hon. Herbert Putnam, Librarian of Congress, 

Washingtorij D. C. 

My Dear Mr. Putnam: Almost immediately following my conversation with you 
over the phone, I received from Mr. Falk the inclosed protest in reply to the news- 
paper protest. Will you kindly see that it is printed with the record. 
Yours, very truly, 

Britton & Gray. 

% New York, December 15, 1906. 

To the Joint Senate and House Committee on Parents, Wajshington, D. C: 

The Photographers' Copyright League of America have had two delegates in 
attendance at every hearing given by you on the proposed bill, in order to explain 
any question that might arise as to the bill in its present form as it provides for 
photography. 

Only by accident have we learned that a written objection was filed by the Ameri- 
can Newspaper Publishers' Association at the very close of the final hearing. We 
are in ignorance of the text of this memorandum except as intimated in a newspaper 
report. 

in view of the fact that four representatives of the American Newspaper Publishers' 
Association attended the conferences, and that the objections now presented were 
formulated and recommended by their co^pright committee as far back as February 
20, 1906, at the twentieth annual convention of the American Newspaper Publishers' 
Association, held in New York City, we protest that it is unfair to have delayed the 
presentation of the aforesaid objections until the moment of the adjournment of the 
hearings, when no rejoiner could be made. 

The objection to the proposed form of "notice" — that **it seems to reduce the 
requirements of warning as to the fact of copyright" — is not substantiated by the text 
of the bill (see section 14), which provides for the word "Copyright," or the abbre- 
viation "Copr.," "or the letter C inclosed in a circle thus:(c), accompanied in 

every case by the name of the author or copyright proprietor as registered in the 
Copyright Office," which gives exactly the same warning as in the present law. (The 

symbols "Copr." and " (C)," accompanied in every case by the name of the author or 

copyright proprietor, are surely as lucid and protective as the symbols required in the 
trade-mark act (February 20, 1905) — "Reg. U. S. Pat. Off.," which are acknowl- 
edged to anower every purpose of warning. 

The elimination of the date from the "notice" is to-day a part of the practice of the 
average high-class newspaper which frequently fails to print it (except in the ease of 
the date being that of the current year, and often even then) in spite of the require- 
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ment to do so necessitated by the present law, contained in their license to repro- 
duce, on the plea that a back date takes away from the news value. This occurs in 
thousands of cases every year and is so evidently in accord with the desire and prac- 
tice of the newspaper world that it is probably not included in their objection. 

The criticism that the new bill is more severe in its application to infringements 
than the existing law is correct only in part. The assessment of |1 per infringing 
copy and the maximum of $5,000 are not changed from the present law. 

The new bill, however, does away with the anomaly of the present law by the word- 
ing of which the penalty applies only to copies "found in possession.*' It has often 
happened that a willful infringer who had sold and issued all the infringing copies 
before the infringement could be discovered and who had made a profit out of the sales 
and accomplished the most injury, could not be punished, whereas a perhaps uninten- 
tional infringer, who had not issued his infringements, could be punished because 
the copies could still be "found" in his "possession.** 

The contention that " newspaper reprints of photographs are not such reproduc- 
tions as can be substituted in sales for the originals'* is misleading and calculated to 
divert attention from the vital point. 

Many photographs are copyrighted to protect the privojcy of the individual portrayed, 
and to give any publisher the right to reproduce such portraits without license would 
destroy privacy. 

The essence of copyright is the control of the thing copyrighted, and a photograph 
when copyrighted should be controlled by the owner of the copyright, as in every 
other class of copyright property. As to the benefit or harm accruing from its repro- 
duction, it is for the owner to judge. 

We submit that either a copyright belongs to its owner or it is not a copyright 
at all. 

Respectfully, yours, B. J. Falk, 

PiRiB MacDonald, 
Delegates of the Photographers^ Copyright League of America,, 



Nathan Burkan, 
Attorney and Counselor at Law, 
99 Nassau street, New York, December 15, 1906, 

Dear Mr. Solberg: I herewith inclose remarks made before committee with cor- 
rections. In my haste to finish in the time allotted me I made a number of errors, 
which I desire to correct. Thanking you in advance. 
Sincerely, yours, 

N. Burkan. 
I also inclose substitute for section (g) . 

Substitute submitted by Nathan Burkan. 

Sec. 1 (g). To make any record of any copyrighted musical or literary work or any 
part thereof, after this act shall have gone into effect, in any system of notation, per- 
forations, protuberances, depressions, impressions, or in any other system, manner 
or method whatsoever, used for reproduction to the ear by mechanical instruments 
or devices; to make any sound record of the same or any part thereof adapted to 
reproduce or cause any mechanical instrument to reproduce to the ear the sounds 
forming or identifying the same; to use, embody, or represent the same or any part 
thereof in any manner whatever, in any device adapted to reproduce or to cause any 
mechanical instrument to reproduce to the ear the same or any part thereof. 



Committee on Rivejeis and Harbors, 

House op Representatives United States, 

Washington, D. C, December 7, 1906. 

Hon. Herbert Putnam, Librarian, Library of Congress, 

Washington, D. C. 

My Dear Sir: I have a letter from the Cleveland Directory Company strongly 
favoring the pending copyright bill. The president of this company maintains that 
under present conditions irresponsible persons may copy their work, which has cost 
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months of labor and thousands of dollars to complete. He strongly favors the mis- 
demeanor section. I iahould be glad if these sections should receive careful attention 
in the framing of any bill which may be recommended. I 6hall be glad to confer 
with you in regard to the measure if any assistance is required. 

Yours, very respectfully, T. E. Burton. 



Cyrus Kehr, Counsellor at Law, 
605 Empire Building, Knoxville, Tenn., 

KnoxvUle, Term., December 6, 1906. 
Hon. Thorvald Solberg, Register of Copyrighis, 

Library of CongresSj Washingtorij D. C. 

Sir: Your circular and accompanying copy of digest of suggestions and criticisms 
relating to the pending copyright bill (S. 6330; H. R. 19853) came during my absence. 

I am correctly quoted regarding section 25, paragraph 2. The suggestion which I 
make I know from practical experience to be important. In a caae of infringement 
of an art photograph the infringer made photographic copies including the lawful 
publisher's copyright mark, the whole being done so accurately that it was extremely 
difScult to ascertain that the copies under consideration were in fact spurious. In 
this way a skillful infringer can carry on his piracy a long time without being dis- 
covered, and ev^ after the discovery is made it may be difficult to prove to a jury 
or court that the spurious copies were not put out by the lawful publisher. I regard 
this as the most contemptible form of copyright piracy. It is akin to counterfeiting 
and forgery. I take leave to suggest the insertion of the following paragraph imme- 
diately after the first paragraph of section 25: 

**Any person who, with fraudulent intent, shall insert or impress or apply into, to, 
or upon any article which is an infringement of any copyright secured by this or any 
other act of Congress, the notice of copyright inserted or impressed or applied into, 
to, or upon an article published or made by a lawful publisher or maker under said 
copy right, or who shall wilfully or knowingly aid or abet in so inserting or impressing 
or applying such notice to such infringing article or who shall wilfully or knowingly 
import such an infringing article bearing such copyright notice, shall be deemed 
guuty of a misdemeanor and upon conviction thereof shall be punished by imprison- 
ment for not exceeding one year or by fine of not less than two hundred dollars nor 
more than one thousand dollars, or both, in the discretion of the court, such punish- 
ment being independent of the punishment provided by the last preceding paragraph 
of this section." 

In section 25, line 2, are the words **any copyright secured by this act." Why 
limit to this act? This remedy should apply to acts now in force. Why not use 
"any copyright secured by this or any other act of Congress?" 

The same applies to line 2 of the ^cond paragraph of section 25. 

In section 25, second paragraph, line 3, are the words: "upon any article." Is 
this paragraph intended to apply this penalty for every article or collectively to a group 
or lot of articles made aJt one tiinef 

Very respectfully, Cyrus Kehr. 



Cyrus Kehr, Counsellor at Law, 

605 Empire Building, 
KnoocviUe, Tenn. , December 6, 1906, 
Hon. Thorvald Solberg, 

Register of Copyrights, Library of Congress, Washington, D. C. 

Sir: In copyright bill (S. 6330; H. R. 19853), I take leave to suggest the addition 
to section 23— perhaps to follow paragraph (d) — ^a provision providing that it shall 
be a misdemeanor punishable by" fine or imprisonment, or both, for an infringer, or 
his agents or employees, to destroy, secrete, or remove infringing copies after the 
marshal enters upon the premises with a writ of seizure or other writ for the seizing 
or taking of such copies. 

I make this suggestion because of actual cases of such removal or secretion. 
Recently there was a case in which about 5,000 infringing copies were thrown down 
the back stairway after the marshal had entered the premises. 

Very respectfully, Cyrus Kehr 
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[Postal Telegraph Commercial Gables Telegram.] 

New Yokk, December 10^ 1906. 
LiBRAKiAN OF CoNGEESs, Washington. D. C: 

Should new music supply be at all limited, the business of manufacturers and deal- 
ers in mechanical musical rolls, cylinders, disks, etc., in which millions are invested, 
would be ruined. The public demand constant supply of new, up-to-date selections. 

Leeds & Cattlin.Co. 



Treasury Department, Office op the Secretary, 

Washington, December 14, 1906. 
Mr. Herbert Putnam, Librarian of Congress. 

Dear Mr. Putnam: I inclose a copy of a letter addressed to the chairman of the 
Senate and House Committees on Patents with a proposed amendment to the copy- 
right bill. This is done in accordance with a request of the joint committee. 

It will be noticed that in my letter I have referred to section 22 of the bill. I 
regret that I did not discover this apparent defect at an earlier date, and my excuse 
is that I was particularly interested in sections 16, 17, and 26 to 31, inclusive, of the 
bill. Moreover, I was under the impression that Mr. Stewart of the Bar Association 
and Mr. Hughes of the Department of Justice, the latter being responsible for the 
insertion of 'the postal statutes, were looking after that particular provision. 

I am very desirous of having the sections relating to our branch of the work made 
I)erfectly clear, and for that reason I bring the matter up at this late date. 

I wish to again thank you for your courtesy and kind consideration during the 
various conferences. 

Very truly, Chas. P. Montgomery. 



Treasury Department, Office of the Secretary, 

Washington, December 14, 1906. 
Mr. Herbert Putnam, Librarian of Congress. 

Sir: As requested by the joint committee, I have the honor to inclose herewith 
the proposed amendment to Senate bill 6330 (H. R. 19853). 

A« stated to the committee, the necessity exists for this amendment by reason of 
the fact that customs officers and postmasters are unable to examine the large num- 
ber of catalogues of title entries to determine whether a given importation is pro- 
hibited, without causing delay in the delivery of importations, complaint, and proba- 
ble injustice. 

The clause "or injured parties *' is used advisedly, as I understand copyright pro- 
prietors not infrequently assign their rights to reproduce bv methods other than that 
used in the production of the copyrighted article, with the understanding that the 
original copyright notice is to be placed upon all such reproductions. The injured 
party in such a case would not be the copyright proprietor but his assignee. 

It is believed that if this proposed amendment is adopted, it will enable the Treasury 
and Post-Office Departments to make such regulations as will be decidedly beneficial 
to copyright proprietors. 

Mr. Currier aaked me whether it would not be beneficial if the statutory notice of 
copyright were imprinted on foreign manufactured articles. I replied that it would, 
but the fact must not be lost sight of that a person who designs to evade the copy- 
right law will not imprint such notices upon the articles which he may send into 
this country. Naturally, the efforts of such a person would be to eliminate any and 
everything which might tend to bring to the notice of customs officers that the article 
was prohibited. 

With regard to section 22, permit me to suggest that the provisions therein apply- 
ing sections 3893 and 3895 of the Revised Statutes appear to be vague and indefinite, 
and I can not perceive their proper application in this connection. Moreover, sec- 
tion 3893 was amended July 12, 1876, and September 26, 1888. If it was intended 
by the insertion of these two statutes to prohibit the use of the domestic mails for the 
transmission of fraudulent copyright reproductions, then it seems to me that it would 
be proper to place in Ihe bill a separate section embodying that idea. If this were 
done, section 22 would read: "That any reproduction, without the consent of the 
author or copyright proprietor of any work or any material part of any work in 
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which copyright is subsisting shall be illegal and is hereby prohibited; and the 
importation into the United States of any such fraudulent copies or reproductions is 
hereby prohibited.'* The language of the section would then be clear. 

There appears to be no need for a provision prohibiting the exchange in the mails 
between the United States and foreign countries of fraudulent copies or reproductions 
of copyrighted articles, for the reason that the various postal conventions prohibit 
the exchange of such articles, and, moreover, section 29 of the bill under considera- 
tion authorizes the detention and seizure, if necessary, of such articles. 

Attention is invited to section 64, which makes section 4966 of the Revised Statutes 
a part of the act. Section 4966 was amended January 6, 1897. (29 Stat. L., 481; ) 

Respectfully, , 

Chas. p. Montgombky. 



Trbasury Dbpartment, Office of the Secretary, 

Washington.. 



proposed . AMENDMENT. 



Sec. 29i. The Secretary of the Treasury and the Postmaster-General are hereby 
empowered to make necessary and proper rules and regulations requiring notice to be 
given to the Treasury Department or Post-OflBce Department, as the case may be, by 
copyright proprietors or injured parties of the actual or contemplated importation of 
articles prohibited importation oy this act and which infringe the rights of such 
copyright proprietors or injured parties. 



4815 Trinity Place, 
Philadelphia^ Decembers, 1906, 

Hon. Thorvald Solberg, 

Register of Copyrights, Washington, D, C. 

My Dear Sir: I see by the paper that the proposed amendments to the copyright 
bill are again being argued upon. I had no idea that another hearing was to take 
place so soon, but I trust there may yet be time to place the following paragraphs 
before the Committees on Patents, as I feel most strongly the injustice of our present 
laws, although I regret troubling you in the matter at this late date. If these few 
sentences can be presented without eliminations I will appreciate it, as I have con- 
densed as much as seemed possible. 

Section 1 (f). The rightto publicly perform ordinary musical compositions, waltzes, 
songs, marches, etc., should not be restricted; but in the case of musical-dramatic or 
large religious or concert works (consisting, say, of more than two numbers) the 
holders of copyright should have full protection against public performances without 
their permission. 

Section 1 (g): By what right the opponents of this measure seek to allow the 
manufacture and sale of copyrighted musical compositions, in whatever form, by 
any persons other than the holders of such copyright, it is difficult for any fair- 
minded person to conceive. Is it not the intent of the law that an inventor shall 
be protected as fully as possible against the theft of his invention whether it be a 
inachine, a medical formula, or a piece of music? That the fact of a musical compo- 
sition being published and offered for sale in the usual printed form should give to 
anyone the right to make and sell numberless copies of that composition simply 
because such copies differ in form or mechanical construction is absurd. According 
to this theory any person should have the right of duplicating the full name and 
ingredients of any patent medicine on the market and selling it broadcast through- 
out the land if he but used a different style of bottle from that of the owners of the 
patent. Therefore I most earnestly urge the passage of such laws or the adoption 
of such amendments as will effectually correct this wrong. 

With thanks for your kind attention, I am, respectfully, yours, 

S, Harold Sargent. 



OOPYBIGHT HEABINGS. 393 

Underwood & Underwood, Stereoscopic Photographs, 

S-5 West Nineteenth Street, New York, December 16, 1906, 

Subject: In re hearings on proposed copyright legislation. 

From press reports and advice of a delegate present at the closing public hearings, 
we understand representations are expected to be presented on Monday asking pro- 
visions in the pending bill which, if as reported, would seriously anect existing 
interests of proprietors and makers of photographs. 

We are advised of certain points these representations are expected to cover. We 
appreciate the forecast may not be accurate, but beg to submit and ask considera- 
tion of facts bearing on such points as apparently our only practicable method of 
defense against what, if successfully made as suggested, would be a most serious and 
vital attack on our existing, and we certainly feel our future, legitimate interests. 

Such points and our reasons for deeming them unjustified are: 

We understand it may be claimed — 

1. That injustice is done by giving the ** mechanical maker of a kodak snapshot *' 
the same protection that is given to the author of a literary, artistic, or musical 
composition. 

We deem the expression ** mechanical maker of a kodak snapshot" unfair to the 
photographic interests now in much the largest degree taking advantage of copy- 
right protection. We know of no way to furnish accurate statistics, but comparing 
the number of photographic entries made by ourselves and by similar concerns with 
the total number of photographs entered, we are confident the number entered by 
** amateurs'* is exceedingly email compared with the entries by ** professional*' 
photographers. (We use the words *' amateur" and *' professional" as used in 
Treasury Decisions affecting importations of exposed ** films," " dry plates," etc.) 

Effective professional photography, as nowadays actually practiced, requires the 
same extended training, experience, judgment, and individuality required in any 
other method of properly interpreting and recording conditions, events, scenes, etc., 
the same exposure to danger and hardship as required in the war correspondent, the 
explorer, or the scientific investigator, and the same discretion in selection of mate- 
rial. The educational value of the results of such photographers' efforts is universally 
recognized and attested. The expense of securing such results is as great as in any 
manner of gathering together facts and records. 

It seems no injustice to require anyone wishing to use such results for profit to 
pay, as they now do, a legitimate price for their use. 

2. That injustice is done by treating the reproduction in a newspaper of a copy- 
righted photograph as causing every copy of the offending issue to become * * * 
subject to a penalty of |1 for every such copy and to other punishment. 

The appropriation of another' s property , of whatsoever nature, willfully and for profit, 
should certainly not plead justification. We feel making appropriation of property 
in a copvright (when in circumstances and motive it is a theft) a misdemeanor, no 
greater hardship than making the theft of the photograph itself such crime. 

As to amount of damages — the discretion allowed the court in section 23 b of the 
published draft seems to us an ample guaranty against injustice. Whether such dis- 
cretion should be greater or less would appear to us not to affect the principle. It 
does seem to us, however, the penalty to which the private party attempting to ap- 
propriate public property by false notice, as in section 25, is subjected (an eminently 
just and reasonable penalty) should be in no event greater than the provision for 
the protection of the legitimate property of the private individual against infringe- 
ment. 

3. That injustice is done * * * *'by failing to recognize that newspaper re- 
prints of photographs are not such reproductions as can be substituted in sales for 
the originals, and that instead of inflicting injury by reducing sales they often tend 
to advertise and to increase the sales of the original photographs." 

It seems to us but reasonable that the owner of a photographic negative should be 

Eermitted to reproduce therefrom' in any such form as he may deem expedient, and 
is property therein be protected in one form as- well as in another, even though it 
be in exactly such form as it would appear in a magazine or newspaper. 

No hardship now falls on periodical or other publishers wishing to use a copy- 
righted photograph except payment for its use. This is now a source of profit to 
makers of photographs, and it certainly appears as legitimate to expect payment for 
production of the photograph reproduced as for the written article or report 
reproduced. 

An important proportion of photographs copyrighted are used for no other pur- 
pose than reproduction in magazines or newspapers and are published in no other 
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form. From our own records we get results as below. CJopy right entry in each case 
was made expressly for use in the class designated. A few in each class will even- 
tually be used in the other, but the percentage is small and final result is very closely 
indicated in the statement. 

The photographs entered by us for copyright during the^past five months and the 
purpose of such entry are: 



1906. 

July 

August 

September 

October 

November 



Total 
photo- 
graphs 
entered. 


For use 
in maga- 
' zines or 
newspfr- 
' peiB. 


44 
56 
39 
97 
283 


29 
41 
39 
79 
60 


469 


248 



For all 
other 
uses. 



15 
15 



18 
173 



221 



As to the value of the '* advertisement," our own experience, and considering what 
would logically be the policy of all conservatively-managed publications is that no 
form of credit or acknowledgement which would in any way be an advertisement 
can be secured except when the owner of the photograph is in position to secure it 
as a consideration. This is lo^cal and reasonable, and is our experience. 
Very respectfully submitted, 

Enderwood & Underwood. 
To the Joint Committee on Patents 

OP the Senate and House op Representatives, 

Washington, D. C. ' 
(In care of Librarian of Congress.) 

The Librarian. Mr. Livingstone desires to submit for the record a 
memorandum which reemphasizes certain points he has touched upon, 
but stated they would like to treat them in a written memorandum. 

The Chairman. That may go into the record. (See page lip.) 

The Librarian. Mr. Tindale submits this as a written statement 
covering some remarks he made at the hearing. He is not here. I do 
not know what part of the record it refers to; he simply left it with 
me. He may not have given it to the stenographer at tne time. 

Mr. Chaney. In respect to matters of that sort, since these people 
have not had an opportunity to be heard, would it not be well to 
allow them to submit what they have to say in writing and let it go 
into the record? ' J' S S 

The Librarian. I assumed that I should perhaps have had a tele- 

tram from them by this morning indicating any such request, but no 
oubt if we receive such communications they may go into the 
record. 

Senator Clapp. Would it not be well to authorize them to be incor- 
porated into the record ? 

The Chairman. Yes, that is understood. Are there others to be 
heard from? . 

Mr. Cromelin. I submit if this bill is passed it would have a very 
damaging effect upon the mechanical-mstniment manufacturers; 
even the tying up of a small proportion of music, new or old, would 
have a bad effect. 

I understand the Telelectric Company are about to put upon the 
market a new form of electric piano player by which the personal 
interpretation of the performer can be obtained. If the JEohan con- 
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tracts are enforced this company will practically be put out of busi- 
ness. And I think it so important that it should be brought to the 
attention of the committee and have it spread upon the record. 

I have an important telegram from tne Telelectric Company, of 
Pittsfield, Mass., which reacned me to-day and possibly should go in 
the record : 

December 10, 1906. 
Paul H. Cromelin, 

Core lAbrarian of Congress, Washington, D. C: 

The tying up of even a small proportion of music, new or old, would have a very 
damaging' effect on the industry. Customers will insist on freedom to select at 
will and will ^o where they can get it. Conditions are not the same as with sheet 
music. That is universally available, and one publisher does not refuse to sell copy- 
right music to a customer who purchases other music elsewhere, even though the 
trust should agree to sell music rolls. This company would not be benefited, as it 
can only use its own cuttings. 

^ The Telelectbic Co. 

The Chairman. Have you any suggestion you desire to make, 
Mr. Putnam? 

The Librarian. I am not advised of any further requests for 
hearing. I will, then, with your permission, say a few words bringing; 
the history of the bill to date. 

At the hearing in June I brought its history in a summary way to 
the date of its mtroduction. May 31. The date of its introduction 
was the date of its first publication. Prior to that time it had not 
been put before the public as a bill. Specific requests for it were 
not answered from the copyright ofiice with any draft we had in 
hand, so that until May 31 the bill was not before the public. If 
some of the earlier drafts under consideration were seen by any per- 
sons not members of the conference, it was not through any action 
of the cepyright office, because the copyright office had pledged the 
participants, as of course, not to put the oill out before the public 
while changes were still being considered in conference. (Strictly 
speaking, therefore), the bill introduced on May 31 was not in exist- 
ence on May 23. 

It was not, then, until the date of the introduction of the bill that 
it can be said to have been published. I speak of this in order to 
emphasize the fact that the criticisms which will be useful to the 
committee wiU be those submitted after publication of the bill by its 
introduction. 

The notices of the hearings of June 6 to 9 were sent to all per.- 
sons (86) who had attended the copyright conferences; to a list of 
persons handed to us by the chairman of the House Committee on 
Patents representing requests for notice received by him (there were 
17 of these) , and to a list, in addition, of librarians — a special list — 
also from him. There were 20 of these. The circular was seiit to 
some 50 to 75 other individuals also who, it was thought, might be 
interested in the hearings, if we might judge from communications 
that had reached us. Tne circulars which announced the present 
hearings were sent out to those addressed in June and to some 
others — about 40 — in addition; also to the secretaries of the several 
''copyright leagues.'' Moreover, circular notices were sent out with 
copies of the bill wherever requested, up to 300 in all. 

On November 22 we sent to the Associated Press a request to 
publish notices of the present hearing. 
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Our request read as follows: 

Washington, D. C, November 22, 1906. 

Sirs: The chairmen of the Oonunittees on Patents of the Senate and House of Repre- 
sentatives have requested this office to announce that hearings upon the pending 
copyright bill will be resumed on December 7 and 8, 1906. 

Like those in June last, they will be by the two committees, sitting conjointly, in 
the Senate reading room at the Library of Congress. They will presumably begin at 
10.30 a. m. 

As a large number of persons are likely to be interested, we trust that you will be 
able to give the widest publicity possible to this announcement. 

Thorvald Solbbrg, 
Register of CopyrigJds. 
The Associated Press, 

Evening Star Building y Waskingtony D. C. 

As published in certain papers, the notice named the committees 
as Committees on ''Library" instead of Committees on Patents. 

After the June hearings the office suggested to the chairmen of the 
two committees that under its duty to gather criticism and digest it, 
to get it into form for presentation to the committee and for its con- 
venience, it would be desirable to have some published request from 
the committee that such criticism should be forwarded to the copy- 
right office. Accordingly there was such a notice published in the 
following form. I don't seem to have it here at the moment. Yes, 
sir; it is here. It is as follows: 

. June 20, 1906. 

** With reference to the status and prospects of the pending copyright bill the Libra- 
rian of Congress has issued the following statement: 

"The hearings by the two Committees on Patents, sitting as a joint committee, which 
were begun on June 6 and concluded on June 9, were preliminary merely. The chair- 
man of the House committee announced that his committee would be. prepared to 
resume heariujgs after the first Monday in December. The Senate committee has 
authority to sit during the recess, but the chairman indicates that there te no possi- 
bility of any hearings during the summer, and no probability of hearings prior to the 
beginning of the next session. The Senate committee has passed the following reso- 
lution which it has instructed me to communicate as widely as possible to the public: 

*' ' Pending further hearings upon the bill (S. 6330, H. R. 19854) the register oi copy- 
rights is requested to keep record of the discussion of its provisions, and to receive, m 
behalf of the committee as well as of the Copyright Office, suggiestions for its amendment 
whether in form or substance, and to digest these, also, for convenient consideration 
by the committee.' " 

I desire to have that put in the record, Mr. Chairman. 

The Chairman. There are no objections. 

The Librarian. Our request to the Associated Press in the case 
of that notice, as in the case of the recent one, was that it should 
be given as wide pubUcity as possible. 

Now, sir, all the letters, or rather communications, that have come 
to us since the June hearing were transcribed in duplicate, and a copy 
has gone to the chairman of the Senate committee and another copy 
to the chairman of the House committee. The originals are here, of 
course, for the committee's inspection if necessary. That transcript 
was brought down to last Monday. 

The office has attempted, as at the outset I indicated, to tabulate 
the suggestions and criticisms received to date or otherwise noted, 
as well as to set forth against each particular section of the bill each 
amendment proposed. That attempt has been embodied in print 
in the form in which you have it, with addenda, and a supplementary 
addendum, which includes the variant provisions proposed by the 
substitute bill of Mr. Burton. Those criticisms also are thus avail- 
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able, and the others will be made so, which are to be recorded in these 
present hearings. 

What is not available for convenient aid in your consideration of 
the bill (I mean what has not been introduced to your particular 
attention) is the accumulated matter prior to May 31. At the 
hearings of June I did call your attention to the records of the confer- 
ences, m four volumes, and the sixteen volumes of correspondence and 
other communications relating to those conferences and to the bill. 
Of course these volumes are entirely accessible to the committee, but 
they were not introduced to your attention in any other way, and the 
bill was presented to you. simply as a bill. But they are available if 
you have occasion to examine them at any time, or to consider them 
m the consideration of any particular question which you have occa- 
sion to look into, sucl; as the discussion which preceded the adoption 
of a provision as set forth in the bill. 

There is not yet available one bodv of suggestions that might be of 
considerable value to you; that is tne comment and criticism of the 
newly, recently constituted committee of the American Bar Associ- 
ation. The original committee consisted of only three members-^ 
Mr. Arthur Steuart, of Baltimore; Mr. Edmund Wetmore, of New 
York, and Mr. Frank F. Reed, of Chicago. That committee reported 
to the bar association at its recent annual meeting last summer and, 
as I recall, asked to be discharged. [Note bv Mr. Putnam: "An 
error ; the committee was continued and enlarged."] A new committee 
was appointead, however, to continue, on behalf of the bar associa- 
tion, consideration of the- pending bill and to report later. Of that 
committee, also, Mr. Steuart is chairman. The [other members are 
Edward S. Rogers, of Chicago; Edmund Wetmore, of New York; 
Henry E. Randall, of St. Paul; Robert H. Parkinson, of Chicago; 
Antonio Knauth, of New York; William L. Putnam, of Boston; 
Frank P. Prichard, of Philadelphia, and A. Caperton Braxton of Rich- 
mond. Mr. Steuart informs me that he has not yet had an oppor- 
tunity to have a meeting of that committee to consider the bill 
and submit to you its criticisms and suggestions as a committee. 
He wrote to eacn member of the committee, sending a copy of the 
bill and asking for offhand suggestions. He had hoped that the 
replies might be useful to you and had sent me copies of sonte of 
them. But he now writes me as follows : 
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In response to your request I desire to say that the printed copies of letters which I 
sent you a few days ago from the members of the copyright committee of the Ameri- 
can Bar Association have been written by the members of the committee merely as a 
means of exchanging ideas between the members of the committee and to promote 
the thoueht and study of the members of the committee, so that they might know 
what eacn other was thinking about. 

I have sent you these copies in order that you mi^ht be advised of what we are doing. 
After the careful and elaborate analysis of the criticisms of many persons upon the 
copyright bill, which have been made by your office and printed by you, was exam- 
ined, and after hearing the arguments which have been presented to the committees of 
Congress which have the copyright bill under consideration, I have become convinced 
that the expressions of opinion made by the various members of my committee who 
have written letters to me are very immature and not sufficiently considered to justify 
submitting them to the members of the patent committees. I will at the earliest pos- 
sible moment, however, urge upon the members of my committee to give to the subject 
as careful attention as they possibly can give, and we will then have a meeting, if 
possible, in Washington, at which meeting I shall be very glad to have you present, 
and formulate for the committee a single letter which we will be glad to submit to the 
patent committees. 
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As I recall it superficially the criticism, for the most part, is con- 
-centrated about a few provisions of the bill, particularly section 1 (b) 
and some others affecting 'Hhe nature and extent^' of the right, the 
formalities requisite to secure it, the remedies and jurisdiction, and 
the clauses relating to importation. Something was offered as to 
term, but rather from the personal standpoint; and the copyright 
office feels that from the scientific standpoint the record might be 
more complete. We have printed off ontnis card the terms of copy- 
right in the various countries of the world, arranged in the order of 
length, running from minimum to maximum. This form is for the 
convenience of the committee. 

The Chairman. Yes, sir, we have seen that. 

Mr. McGavin. Do you intend to insert that in the record? 

The Librarian. Yes. sir. 

The Chairman. We have no objection. 

The Librarian. In answer to criticisms as to phraseology and other 
matters as to which the advisory committees of the bar associations 
i»ight particularly be called upon to speak, you have had Mr. 
Steuart's own testimony here. You have not yet heard from Mr. 
Fuller, who is chairman of the advisory committee — the committee 
of the New York Bar Association. But as I indicated at a former 
session, Mr. Fuller is writing out his statement and it was your 
approval that it should go into the record. 

Now, there are provisions in the bill as to which the copyright 
office offers, and will offer no opinion. The register may have an 
opinion; I may have one; but the office as such will offer none. But 
there are other provisions in the bill as to which the office as such 
must have an opinion — an official opinion. Especially will this be 
the case as to three of the questions dealt with in the bill: The for- 
malities, the term, and its own administration. 

Upon the question of the formalities — what shall be necessary in 
order to secure copyright — the office can not but have an opinion, 
and of course if asked will express it. Upon the question or term 
the office can not avoid having an official opinion and expressing it. 
(Of course I do not mean to express it at this point. 1 am only- 
indicating that it must exist.) And the third matter as to which 
the copyright office must have an opinion, because it is itself directly 
concerned, is the administrative section of th6 bill, which covers 
the administration of the office. So far as I recall there has been 
no particular criticism of that section except as to three provisions. 
The first is the provision that the register shall have authority 
to make rules and regulations, section 52: 

That subject to the approval of the Librarian of Congress, the register of copyrights 
thall.be authorized to make reasonable rules and regulations not inconsistent with 
she provisions of this act, for the conduct of proceedings with reference to the regis- 
tration of claims to copyright as provided by this act: Provided j That no breach of 
such rules and regulations shall affect the validity of the copyright. 

That provision has been criticised as vesting a quasi-judicial author- 
ity in the register and though the criticisms have not reached you I 
think they will be formulated and reach you. 

Another criticism is as to the fee. The increase in the fee has been 
criticised. 

The third is directed to the provision which authorizes the destruc- 
tion of card indexes, from time to time, as the matter of those indexes 
in the office is reproduced in printed pubHcations of the office. 
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Those are the three criticisms that so far as I recall particularly 
touch the section of the bill which refers to the administration of the 
copyright office. The last one was your suggestion, Mr. Low, I 
believe'. 

Mr. Lowr It appears to me that ca^(d indexes are very valuable, and 
much easier to consult than the printed volumes successively printed, 
and that they should be preserved in any way possible. 

The Librarian. That is the opinion or the copyright office; that so 
long as the card indexes did not oecome unwieldy they should be pre- 
served. We recognize that in the library proper, where we maintain 
our catalogue in the card form and extend it indefinitely. On the 
other hand, the card indexes of the copyright may become so distended 
that it will not be practicable there, in connection with other adminis- 
trative work, to justify the retention of them when the matter of them 
has appeared in available printed form. The provision, however, 
only authorizes destruction. It does not require it. 

Mr. Low. I would suggest that they might be destroyed at any- 
time when the whole body of matter contained in the index which is 
destroyed appears in one printed index. It is very difficult and takes 
a lot of time to go through successive volumes — that is to say, to 
analyze the printed indexes. 

The Librarian. I think our ideas of what would be convenient and 
what would be safe would entirely coincide with yours; and I men- 
tioned that as only one of the three details of criticism that had 
affected the provisions relating to the administration of the office. 

I think it would be of concern to those who have addressed you, 
Mr. Chairman, to know whether they would be able to get at the 
record before it is printed. You intimated at the hearings in June 
that they might look at their remarks before they went mto print. 
Am I permitted to say that now? 

The Chairman. That is understood. 

The Librarian. And the hearings are to be printed, I suppose? 

The Chairman. As soon as possiole. 

The Librarian. And the omce will be glad to attend to the index- 
ing of them, as it did for the Senate print in June. 

I have nothing more, Mr. Chairman, which I feel now under obliga- 
tion to submit. 

The Chairman. As I understand, this concludes the pubhc hearing 
and the matter is adjourned. 
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GENERAL TERM OF COPYRIGHT IN VARIOTTS C0T7NXRIES. 

1. Fifteen years from publication: Greece. 

2. Forty-two years from registration, in two terms of twenty-eight years and four- 
teen years: United States, Canada, Newfoundland (copied from the United States 
legislation). 

3. Forty-two years from publication, or life of author and seven years: See No, 7 
below. 

4. Fifty vears from publication: Brazil, The Netherlands. 

5. Life of author, or at least fcMrty years after publication: Italy (with a second jferiod 
of forty years' enjoyment of royalty of 5 per cent on publication price), Turkey. 

6. Life of author and five years: Cape of Good Hope (or thirty years from publics^* 
tion), Chile (with possible special extension to ten years). 

7. Life of author and seven years after his death, or forty-two years from publication, 
whichever is longer: Great Britain — Australia, India, Natal, New South Wales, New 
Zealand, South Australia, Victoria, Western Australia — also Siam. 

[The English copyright commission of 1878 recommend a term of life of author and 
thirty years, and that has been the term proposed in subsequent English copyright 
bills.] « 

8. Life of author and ten years after his death: Roumania. 

9. Life of author and twenty years after his death: Peru, Haiti (life of author, and 
life of his widow, their children for twenty years, or, if no children, heirs or assigns 
for ten years). 

10. Life of author and twenty-five years after his death: Salvador. 

11. Life of author and thirty years after his death: Austria, Germany, Japan, 
Switzerland. 

g?liis term of life of author and thkty years was recommended by the English copy- 
t commission of 1878, and has been the term proposed in subsequent EngDflh 
c(5)yright bills.] 

12. Life of author and fifty years after his death: Belgium, Bolivia, Costa Rica, 
Denmark, Ecuador, Finland, France, Hungary, Luxembourg, Monaco, Norway, 
Portugal, Russia, Sweden, Tunis. 

13. Life of author and eighty years after his death: Colombia, Spain. 

14. Perpetual copyright: Guatemala, Mexico, Venezuela, and (?) Egypt. 
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AMENDMENTS TO GOPYBIGHT BILL. ' 

[Approved by American Copyright League or acceptable as in line with its action.] 

• 

Section 1 (a), or any material part thereof. 

^b)» to sell, distribute, exhibit, or let for hire any copy of such work; 
(f ), to publicly perform for profit . . . [and add] or form of record; [in which 
case cancel clause (g)]. 

Section 6. [Add] or to secure or extend copyright in such original works. 

Section 8 (a), [Omit] making and. 

Section 13, from plates made within the United States from type set therein. 

Section 14, last paragraph, in a composite work or periodical. 

Section Id (b) , by a corporate body otherwise than as assignee of the individual author 
or authors. 

(c), but not including any work specified in sub-sections (a) or (b) hereof, except 
thai the copyright a« a whole of a composite work or periodical shall not preclude the right 
of an individual author of any separable copyrightable component part thereof to obtain 
separate copyright for his individual work for the term of life and fifty years; 

(Last paragraph). [Add] provided^ that within fifty years from the date of publication 
and before the death of the author his true name shall be registered in the Copyright Office. 

Section 19, and provided further ^ that if such subsisting copyright shall have been 
assigned or a license granted therein for publication^ and if such assignment or license shall 
contain provision for payment of royalty y and if the renewed copyright for the extended 
term provided in this act shall not be assigned nor 'license therein granted to such original 
assignee or licensee or his successor , said original assignee or licensee or his successor shall 
nevertheless be entitled to continue to publish the work on payment of the royalty stipulated 
in the original agreement; but if such original assignment or license contain no provision 
for the payment of royalty y the copyright shall be renewed and extended only in case the 
original assignee or licensee or his successor shall join in the application for such renewal 
and extension. 

Section 20. Omit altogether, so as to make rights of translation and dramatization 
co-terminal with copyright; or at least omit the words dramatize or and dramatization 
or and in the case of translation so as to secure co-terminal rights of dramatization. 

Section 38, or any other separable right shall each be deemed a separate estate subject 
ea>ch in whole or in part. [Also] replace the words "to make any mechanical device by 
which music may be reproduced to the ear^* with the words to make any form of musical 
record, 
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memobandtjm of the committee on coptbight and tbade- 
mabe of the association of the bar of the citt of new 
yobk: pbepabeb fob the joint committee of the senate 
and house in befebence to the pending copybi6ht 

BILL. 

[8. 6330; H. R. 19853.] 

It is a mistake to assume that the present copyright bill is an effort 
of any particular industry or interest to secure protection for itself at 
the cost of the protection due to others; in the draft as presented, no 
interest dominates; the draft is the result of compromise and conces- 
sion made and yielded by all the various inte rests concerned in the 
perfection of the copyright laws. 

As the distinguished writer, Mr. Walker, who has opposed certain 
portions of the bill, has himself attested, "It is high time that the 
whole syste'm of legislation upon the subject should be put upon a 
scientific basis and should be developed in a scientific form. This bill 
is a sincere attempt to accomplish that result;" 

The need of such revision has been called to the attention of Con- 
gress by the President's message, and there is no dispute as to the 
timeliness of the effort now being made. * 

The committee of the Association of the Bar of the city of New 
York, which has taken part in a number of the conferences^ has no 
other desire than to see an intelligible, fair, and liberal legislation upon 
the subject. 

Some of the provisions in the bill were not entirely satisfactory to 
that committee; such provisions were accepted purely in the spirit of 
compromise and because they were pressed very earnestly and very 
intelligently by respectable bodies and were acceptable to a large body 
of the interests concerned in the proposed legislation. 

In view of the full discussions had before this committee and the 
criticisms upon various features of the bill, the committee now begs 
to present, at the suggestion of the honorable Librarian of Con- 
gress, its views upon the most important of the suggestions made. 

• 
Section 1.— Subdivision (f). 

The public performance of a copyrighted musical work without 
permission of the copyright proprietor and for profit seems to this 
committee an obvious invasion of the rights of the composer. The 
words " for profit" should be inserted in this subdivision, and its 
insertion will answer all the objections made to this section. There 
might be some question as to whether a performance of a musical 
work to 9. large number of invited guests was or was not a public per- 
formance. Or the rendering of some musical work in a public nail 
to charity; children, for example, and the real purpose of tne law will 
be accomplished by inserting tne words. "for profit." 
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Section 1 — Svhdwision (J). 

This subdivision provides that the copyright secured by the act shall 
include the sole and exclusive right: 

'^To sell, distribute, exhibit, or let for hire, or offer or keep for sale, 
distribution, exhibition, or hire, any copy of such (copyrighted) work." 

It is insisted that this section, strictly construed, would prevent the 
purchaser of a copyrighted book from reselling it, or lending it, or 
giving it away, and the letting for hire of any such book, thus putting 
an end to circulating libraries — a concededly valuable and important 
factor in the education of the people. 

It seems clear to this committee that this section merely intended to 
give to the author or proprietor of the copyright an exclusive right 
which would prevent others from selling, distributing or letting for 
hire an uncopyrighted book, in violation of the author's exclusive 
privilege. ^ 

But a strict construction of it, especially in connection with section 
23, which defines an infringement of copyright to be the doing of 
'*any act, the exclusive right to do or authorize which is by such laws 
reserved to such proprietor," would, in the opinion of this committee, 
include as an infringement a fair and proper use of a copyrighted 
book duly purchased and paid for. 

It would be advisable to substitute for this subdivision (b), of sec- 
tion 1, the provisions of the present law (R. S., section 4962) and have 
it read as follows: 

"The sole liberty of publishing, printing, reprinting, reproducing, 
completing, copying, executing, finishing, and vending the copy- 
righted work." 

Section 1. — Suhdivision {g). 

The subdivision covers the manufacture, sale, or hiring out of 
musical contrivances for reproduction of music. The committee is 
clearly of opinion that this should not be covered. There is no infringe- 
ment of any person's copyright by the milking or selling of a machine 
that may reproduce sounds of copyrighted music. The only thing to 
which the owner of copyrighted music can object is that his copy- 
righted music shall be made use of in such machines without compen- 
sation. 

That such compensation is proper is admitted by the most strenuous 
advocates of the talking-machine interests; notably, Mr. Barhn, 
whose draft of a proposed bill (section 39) proposes a rate of royalty 
fixed by law, and Mr. Low, who, at page 133 of the arguments before 
the joint committee, suggests that the use of copyrighted music by 
mechanical appliances shall be permitted upon payment of a royalty. 
Of course, the payment of a royalty for the use of copyrighted prop- 
ertj is a matter which concerns the liberty of individual contract, and 
should be left where it belongs. The suggestions mentioned are a 
dangerous innovation which, if allowable, would be applicable to all 
classes of property protected by the copyright or patent laws, and 
would, as a natural sequence, soon involve the liberty to any publisher 
to republish a work upon payment of some royalty, the rate of which 
should be fixed by the lawmakers, and the liberty to any manufacturer 
to use any patent upon similar terms. 
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This subdivision should not make it an infringement of a copyright 
to make or sell the machine capable of reproducing music, but only 
the unauthorized use of copyrighted music on such machines, and 
should therefore read: 

^'To reproduce to the ear the whole or any material part of such 
copyrighted musical work by means of any device, contrivance^ or 
appliance adapted to that purpose." 

With reference to the protection of musical compositions against 
their reproduction by mechanical contrivances, it has been suggested 
that Congress, under the constitutional permission, can only protect 
'^writings." In the very first copyright act of 1790 '' maps and charts" 
were added to the words "book or books." As early as 1802 '"prints" 
were protected by act of Congress, and as early as 1831 ''musical com- 
positions" were so protected. And the protection extended to these 
various works has been upheld by the courts from that time to this. 

We have, therefore, a contemporaneous and continuous interpreta- 
tion by Congress and by the courts that the word "writings" is not 
to be limited to printed matter, but can cover designs, prints, works 
of art, and musical compositions. It seems obvious to this committee 
that if the musical composition is entitled to protection it is not only 
against the reprinting of a musical score, but against any publication 
or reproduction of the composer's work. The musical composer's 
work is meant to be uttered in sound, and if science lias discovered a 
method of reproducing that sound, thus taking possession of the very 
soul and essence of a musical composer's work without the medium of 
actual printing, the musical composer is entitled to protection against 
this new and more complete form of appropriation quite as much as 
he is entitled to protection from a stage performance of his opera or 
an orchestral performance of his symphony. 

The inventors and manufacturers of this new sound-producing ma- 
chine may, as indicated by several critics, purchase the right to use 
musical compositions by payment of a royalty, precisely as musical 
publishers dp. 

Section 4. 

Criticism has been made that the simple term "works of an author" 
is too comprehensive, and might, in the language of one critic, include 
the work of a pastry cook. 

If the honorable Joint (Committee see any force in this suggestion, 
the mischief might be remedied hj making the section read "all the 
intellectual works of an author." This would be in accord with the 
Supreme Court decision in Higgins v. Keuffel (140 U. S.), in which 
the constitutional provision is said to have "reference onlj^ to such 
writings and discoveries 'as are the result of intellectual labor,' and 
'such (designs) as are original and are founded in the creative powers 
of the mind.'" 

Section 5. — Subdivision {g). 

Objection has been made to the term " works of art" as being more 
comprehensive than "writings." 

We have already seen that the term " writings" has been broadened 
so as to include works of art almost from the beginning of copyright 
legislation. 
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Section 5 (1). 

■ 

Labels and prints relating to articles of manufacture, etc. The 
committee agrees with the criticism of Mr. Walker that these are not 
properly classifiable under a copyright law. 

Section 8. — Subdivision (a). 

The criticism of Mr. Olin that the word ''or" should be ''and," so 
as to give a foreigner a right to copyright if he is residing within the 
United States at the time of the publication of his work "and" makes 
the first publication therein, is accepted, and the^ committee is also of 
the opinion that in this subdivision the words ''at the time of the 
making" should be amended, leaving the section to read: 

"at the time of the first publication of his work." 

The time of the making of the book is an uncertain designation and 
difficult to establish. 

Section 9. 

Section 9 properly makes a copyright to depend upon the publication 
with notice of copyright. It is this notice which advises all outsiders 
of the proprietor's claim; it is proper that his rights should date from 
that time and not be lost to him during the interim necessary to comply 
with the regulations of section 11. 

Section 16. 

Section 15 is a liberal enabling section, tending to secure to the 
owner of a copyright protection for one year against any errors or 
omissions in complying with the requirements of section 11. The pro- 
viso is added that no action shall be brought for infringement until 
such requirements have been fully complied with. The committee is 
not in favor of the amendment suggested by Mr. Walker, that even 
after compliance no action should be permitted " based on any infringe- 
ment begun before the time of that compliance." 

Notice of the copyright and the owner's claim thereto is required 
by section 9, and that notice is sufficient for third parties to refrain 
from violating the right so established. 

In the opinion of the committee, however, there should be a pro- 
vision inserted in this section that if the requirements for registration 
are not complied with within the extension of one y«ear permitted by 
this section the copyright shall be deemed abandoned. . 

Section 15. — Last paragraph. 

The last paragraph of section 15 is meant to protect the owner of a 
copyright against the forfeiture of his copyright by an inadvertent 
omission of the notice of copyright in "a particular copy or copies" 
of a large edition, provided he has sought to comply with the 
requirements of the act and the notice has been duly affixed to th( * 
bulk of the copies published. 

The committee deems this a fair provision. A suggestion has bee:^ 
made, however, that in lieu of the words " the bulk of the edition pub 
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lished," the line should read: "to the bulk of any and every edition 
published." 

This amendment would make the intention more obvious, and is 
reconmieded. 

Section 13. 

• 

The committee has already expressed its opinion that the protection 
of printers or typesetters should be compassed in some other way than 
by interference with the copyright of those entitled to it. But if this 
section is to remain, the committee is in accord with Mr. Walker's 
suggestion, that it should not be limited to typesetting or lithographic 
process, but should include any process. 

The same objections to the clause itself are applicable to the require- 
ment of an affidavit. The criticism has been made that a mere printer's 
affidavit made under this section, if false, would forfeit the owner's 
copyright. Upon reference to the section, however, it will be seen that 
the copyright is only forfeited by the ''person" who knowingly makes 
a false affidavit for the purpose of obtaining a copvright. If such 
person make such willful affidavit ''all his rights and. privileges" are 
forfeited. 

Section 14. 

This section covers a mere matter of procedure, and is properly 
framed so as to reduce as much as possible the onus of the copyright 
notice to be affixed to paintings or other works of art. Tne only 
quarrel seems to be as to whether the term "some accessible portion 
of the 'work" should be enlarged by adding the words "and visible." 
The committee is of opinion that if it is accessible it can always 
be found if searched for, and this search very certainly should be put 
upoiL any person who desires to reproduce the rwork. 

Section 18. — Duration of copyright. 

There can be no question that the universal tendency has been and 
is toward more ample protection of copyright; not in the interest of 
creating monopolies, out because works entitled to copyright are 
usually of public service, and because by its nature copyright is so sus- 
ceptible to invasion and appropriation. 

The question of the duration of a copyright is, however, entirely a 
question of policy and not a question of law. As to the policy, admit- 
ting that the interests of the public are to be protected as against the 
rights or claims of the. author, the question arises whether the interests 
of the public are really injured by a longer term of copyright. 

As Mr. Clemens has suggested to the committee, the cases where 
the value of any copyright survives the term of forty-two years are 
exceedingly rare, and not sufficient to be a matter of public interest. 
When the vitality of the work does survive that period it is because 
the work is of singular intellectual or ethical value, and it may well 
be claimed that in such instances it is proper that proportionate pro- 
tection be extended to the author in view of the great merit of his 
work. 

The committee can see no force in the objection that a period cov- 
ering the life of the author and a number of vears beyond is not, in 
conformity with the Constitution, "a limited period," and it is of 
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opinion that the life of the author and such a term beyond as would 
protect his children in the enjoyment of the fruits of his labor is a fair 
and reasonable protection. 

Section 20. 

Limiting the exclusive right of the author to dramatize or translate 
any works in whiph copyrights exist to ten years. 

It seems to the committee a reasonable assumption that if the author 
has not exercised that right, either by himself or through his licensees, 
within a period of ten years, he has abandoned any intention of doing 
so. At all events, with this notice on the statute books the author 
has ample time within ten years to have such a translation or drama- 
tization made. 

One criti'* has suggested the change of the word ''produce" within 
ten years to "made within ten years. It seems to the committee 
that the sense of produce is obvious, but the change if made could do 
no harm and would obviate such possible misconstruction as that of 
the critic in question. 

Section 23. — Remedies. 

The criticism of subdivision (b) giving to the copyright proprietor 
a right to the recovery of damages, "as well as all the profits which 
the infringer may have made," is properly subject to the criticism of 
Mr. Walker, that it seems to cover a double recovery. As a matter 
of fact an analogous section in the law covering design patents has 
always been interpreted in the alternative and double recoveries have 
not been had. (Act Feb. 4, 1887, ch. 105, 24 St., 387.) 

The committee advises that instead of the words "as well as" the 
section should read "or, at his option, all the profits, etc." 

The provision in the same subdivision (b) as to a minimum amount 
of damages is not new in the law. (See sec. 4965, R. S., as amended 
by act of Mar. 2, 1895.) 

Section 23. — Svhdivision (c). 

The right to impound infringing material during the litigation, 
instead of applying to "all goods alleged to infringe a copyright," 
should be amended to read "all goods shown to the satisfaction of the 
court to infringe the copyright." 

Section 23. — Svhdivision (d). 

The committee can see no objection to the clause which dooms to 
destruction all infringing reproductions of a copj^right work, as well 
as the devices, plates, molds, matrices, or other means of multiplying 
such reproductions. This would not include the plant or machinery 
calculated to be used for other purposes, as suggested by Mr. Walker 
and Mr. O'Connell, but only such parts thereof as were used for the 
condemned reproductions. 
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Section 25. — Penal provisions. 

This section does not, as suggested by Mr. Porterfield, extend any 
particular favor or protection of the criminal law to owners of copy- 
right. It simply extends to this species of property a protection 
analogous to that extended to all other kinds of property. The main, 
if not the only difference between property protected by copj^right 
and other property, is that unless notice is given in some formal way 
of such ownership, it is not always apparent to third parties. The 
statute has provided for the giving of such notice to third parties and 
the penalties for the violation of property rights are only inflicted 
upon persons who ^'knowingly and willfully" violate that right. 

In order to protect innocent third parties the same section 25 makes 
it a misdemeanor, with fraudulent intent, to remove a copyright notice 
or insert a false notice of copyright. 

The section seems to the committee to have been drawn with care 
and with moderation, and it sees no reason why punishment should 
not be meted out to the perpetrators of willful violation of rights of 
property' secured under the copyright laws. 

Section 30. — As to importation of copyrighted hoohs. 

The term importation of any ''foreign edition or editions" may give 
rise to doiibt, and the suggestion made by Mr. Walked of substituting 
the word ''copy or copies" for "edition or editions"^ is advisable. 

Also the substitution of the term "any other process" instead of 
"lithographic process," if the type-setting clause (section 13) is to be 
preserved. 

Section 32. 

The provision allowing actions for infringement of copyright to be 
brought "in the district where the violation of any provision of this 
act has occurred," seems to this committee a departure from the 
general principles governing jurisdiction of persons, and was assented 
to in response to what seemed to be a very strong demand^ and in 
deference to the representation of holders of dramatic copyrights 
whose works were pirated by roving companies unreachable except 
by pursuit through the different districts of the United States. 

In the opinion of the committee, however, more harm is likely to 
be worked by this extension of jurisdiction than good, and in its 
opinion suit should only be instituted "in the district of which the 
defendant is an inhabitant, or where he has a regular place of busi- 
ness." This last provision is a concession, but if any supposed 
infringer has sufficient permanency in a locality to have establisned a 
regular place of business there, he can not reasonably complain if he is 
brought into court there. 

Section 38. 

The purpose of this section is to determine the separate estates sub- 
ject to assignment with reference to copyright and should not include 
"the right to make any musical device by which music may be pro- 
duced to the ear." This musical device seems, in the opinion of the 
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committee, to be classified under the patent laws, which afford ample 
protection for it, arid it is not germane to a law protecting copyrights. 
All of which is respectfully submitted for the consideration of the 
Jqint Committee of the Senate and House. 

Paul Fuller, Chairman. 
Wm. G. Choate. 
John E. Parsons. 
Arthur H. Masten. 
Henry Galbraith Ward. 
New York, December 15^ 1906. 



December 17, 1906, 
Paul Fuller, Esq., 

71 Broadway^ City. 

Dear Mr. Fuller: I will ask you to excuse me from signing the 
report, for this reason: I am on the committee of the American Bar 
Association, and have been corresponding with Mr. Steuart in regard 
to criticisms of the bill, and while I concur in almost all that is said in 
the report you send me, there are a few points in respect to which I 
have expressed a contrary opinion. Unfortunately, I have been so 
pressed to-day, and am just about to take a train, that I can not ^o 
mto particulars. I will keep the copy of your report and do. this 
later, but I judge it is better to hand it in without my signature now, 
because time may be of importance and I may be compelled to be 
absent for several days. 

Very truly, yours, Edmund Wetmore. 



[Insert between pp. 410 and 411.] 



Errata in Following Compiled Substitute Draft. (Burton.) 



Page 411. 

Line 5 of Sec. 3, before the word "representing/' change "or" 
to ''ofr 

In Notes to Section 3 : — 

Line i of Note 2, change ^Wef erred" to "preferred'^ 

Line i of Par, 2 of Note 3, after word "means" insert "is^' ; line 

3, cancel last word "and" and substitute a dash ( — ) ; insert a dash 

( — ) after quotation in next line. 

Page 412 

In first proviso of Subsec. (f ) of Sec. 4, words "literature or art 
to another^', should be transferred to preceding line, following the 
words "form of", making clause read: 

" or conversion from one form of literature or art to another, 
or adaptation, rearrangement or new setting of music, when- 
ever made or authorized", etc. 
Next to last line of first proviso, Sec. 5, after word "produce", 
cancel article "the". 

Page 415. 

Third from last line of left-hand column, change "seventeen" to 
"fifteen". 

Page 416. 

Left-hand column, 4th line of Sec. 14, change "Hve^' to "fou)r"\ 
line ID, change "four" to "five"; seventh line from end of same 
section, strike out "five and six", and substitute "and five^\ 

Page 418. 

Second par. of Sec. 18 (15), third line of par., before "advertis- 
ing", change "before" to "for"'. 

Insert following par. at end of this Section : 

" No damages shall be recovered or penalties exacted on 

• account of the infringement of the copyright of any such print 
or label unless each copy thereof issued by the authority of 
the proprietor shall be marked either as required in respect 
to books in Sec. 14 of this Act, or in lieu thereof, with the 
words 'Label Registered', followed either by the date or by 
the number of registration of the label in the Patent Office." 



Id Notes to Sec. 18 (15): • After, words "Patent Office," irt 
second line, insert : 

" with enlargement of the period for filing, analogous to the 
two-year limit allowed after public use with respect to applica- 
tions for patents for inventions/' 

Page 419. 

Right-hand column, note : After word "Note'^ insert : "The above 
is substantially Mr. Pound's proposition." 

The matter in the right-hand column of this page, after word 
"royalties", twelfth line from foot, including continuation of same 
column on next page, should have been set full wijlth of page. The 
parallel columns from commencement of paragraph should read 
thus: 

"And all courts having juris- "And all courts having juris- 
diction to enforce the provisions diction to enforce the provisions 
of this Act shall have power to of this Act shall have power upon 
enforce the payment of such petition of such author or his 
royalties prescribed by order of assigns, or legal representatives, 
court or agreed on between the to compel accounting and pay- 
parties, ment of such royalties 

"by any and all suitable means by which decrees and orders of 
courts of equity are lawfully enforceable", etc., to the end of the 
right hand column on page 420. 

Page 420. 

Last foregoing correction continued, as noted, on this page. 
Notes to Sec. 22 (19): List line, change ''being" to "deemed'\ 

Page 422. 

Right-hand column. Sec. 33, should be spaced from Sec. 32; 
and opposite such space should stand in left-hand column, the two 
lines commencing, "Sec. 36". 

Page 425. 

The lines indicating "Sec. 49 (45)", "Sec. 50 (46)", "Sec. 51 
(47)'^ '^Sec. 52 (48)", ;'Sec. 53 .(49)", "Sec. 54 (50)", should 
extend — as the numbers in parentheses indicate — across the page 
after Sec. 44 of right-hand column. 

Page 426. 

Line 3 of Sec. 58 (54). before "without", insert "and". 



SUBSTITUTE DBAFT. PBEPABED BY COMPILATION BY MB. BUB- 
TON FBOM HIS FOBMEB DBAFT TM. OLABK PIANO COMPANY) 
AND DBAFT OF MB. POBTEBFIELD— AND SUNDBY SUGGES- 
TIONS OF MB. POUND, MB. O'CONNELL, AND OTHEBS, AT THE 
DECEMBEB HEABINGS. 

A BILL To amend and consolidate the acts respecting copyrights. 

Be it enacted hy the Senate and House of Representatives of the United 
States of America in Congress assembled. , 

Section 1. That nothing in this Act shall be construed to annul or limit 
the right of the author or proprietor of an unpublished work, at common law 
or in equity, to prevent the copying, publication or use of such unpublished 
work without his consent or to obtain damages therefor. 

Sec. 2. That nothing in this Act shall be construed to extend or curtail, 
broaden or diminish, aay right or estate created, protected or arising under 
or by virtue of any previously subsisting statute, nor to render copyrightable 
any work which shall have fallen into the public domain before this Act shall 
have gone into effect, nor prevent, lessen, impeach, or avoid any remedy at law 
or in equity, which any party aggrieved by anj' infringement of a previously 
subsisting copyright might have had if this Act had not been passed, nor 
extend the remedies herein provided to any cases of infringement committed 
before the going into effect of this Act, and all suits or actions now pending 
in an^ court of the United States, arising under the copyright laws existing 
prior to the going into effect of this Act, shall be governed in all respects by 
the laws as existing prior to the enactment hereof. 

Sec. 3 (see note 1). That copyright secured by this Act is the sole liberty of 
multiplying aiid vending (see note 2) copies of the copyrighted article, and 
in the case of a dramatic composition, whether musical or nonmusical, or a 
musical composition designed solely for public performance or performing (see 
note 3) or representing it or causing it to be pe/rformed or represented, at a 
place of public entertainment for price or admission charged to the auditors, 
and in the case of a lecture, sermon, or address, written and prepared for oral 
delivery, to deliver the same or cause any delivery (see note 3) thereof for 
profit. 

T!fotes to Section 3. 

Note 1. — Sections 3 and 4 are designed to distinguish sharply between two quite dif- 
ferent things : ( 1 ) The right given to an author to derive profit from work already 
produced, and (2) the reservation to him of the privilege of future production of an 
outgrowth of that work. 

This last, covered by Section 4, is in the nature of a caveat. If the outgrowth shatl be 
produced during the caveat period, it will itself become a subject of full copyright 
protection ; but the caveat privilege is not itself a true part of the original copyright. 

Note 2. — The word " vending " is referred to a multiplicity of terms, because its 
long use in the statutes makes its meaning certain and, under the decisions, compre- 
hensive. 

Note 3. — The right granted is the control of the normal and chief means of dissemi- 
nation for profit. 

In respect to books this means the multiplication of copies. In respect to the other 
classes of work mentioned, it Is their public performance or delivery. The two things 
are one in essence, — the advisability of including nondramatic orchestral music and 
'• musical compositions designed solely for public performance " in the group of things of 
which the monopoly of public performance is given under copyright is very seriously 
doubted. Excision of this provision from the section will not mutilate it. 

Sec. 4. That the further protection secured by this Act to authors shall in- 
clude the sole and exclusive liberty : 

(a) To make or authorize for publication, sale, distribution, or circulation, 
any translation into any other language or dialect of a boOk copyrighted under 
this Act. 

411 
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(&) To make or authorize for publication, sale, distribution, or circulation, 
any abridgment, digest, or condensation of a work copyrighted under this Act. 

(c) To make or authorize for publication, sale, distribution, or circulation, 
any adaptation, new arrangement, rearrangement, or new setting of any 
musical composition copyrighted under this Act. 

(d) To make or authorize for publication, sale, distribution, or circulation, 
any dramatization of a nondramatic work copyrighted under this Act, or any 
conversion into nondramatic form of a drauKitic work copyrighted under this 
Act. 

(e) To make or authorize for publication, sale, distribution, or circulation, 
any pictorial presentation of a work pertaining to the art of sculpture copy- 
righted hereunder. 

if) To make or authorize for publication, sale, distribution, or circulation, 
any presentation by means of the sculptor's art of any pictorial work copy- 
righted hereunder. 

Provided, Such translation, abridgment, digest, condensation, dramatization 
or conversion from one form of or adaptation, rearrangement or new setting of 
music, literature or art to another, whenever made or authorized, be copyrighted 
as an original work in the manner provided in this Act, and if published without 
copyright shall fall into the public domain, notwithstanding the subsistence of 
the copyright on the original or parent work.' 

And provided further, That the exclusive right of the author to translate, 
abrige, digest, or condense a copyrighted book, to dramatize a Copyrighted 
nondramatic work, to convert a copyrighted dramatic work into a nondramatic 
work, to make an adaptation, new arrangement, rearrangement or new setting 
of a copyrighted musical composition, and to convert a work of the fine arts 
from pictorial to sculptural form, or from sculptural to pictorial form, shall 
continife for ten years after copyright was obtained on the original or parent 
work and no longer. And such exclusive right of translation shall, after the said 
period of ten years, be confined to the language or languages, dialect or dialects 
into which translations shall have been made and published within said 
period. 

Seb. 5. Copyright under this Act shall be obtained only by or in the right of 
the author (see note 1), which term shall include also the designer, delineator, 
composer, or other sort of artist producer of any work entitled hereby to copy- 
right protection. And such right to secure copyright shall be assignable and 
transmissible as personal estate. 

Provided, That the arranger and producer of any device, or appliance, especi- 
ally adapted, in any manner whatsoever, by or with the aid of any other 
mechanism or musical instrument, to reproduce to the ear any material part of 
any work published and copyrighted after this Act shall have gone into effect, 
and any person who, by the voice, or by playing upon any musical instrument 
or instruments, causes to be produced any such device, contrivance or appliance, 
shall be considered the author of the specific devices or appliances so produced 
and the same may be copyrighted under the provision of this Act by or in the 
right of such author, without prejudice to the right of any other person to 
independently arrange and produce the devices or appliances of the same or 
other sort for reproducing to the ear the same work. 

And provided, however, That the copyright secured by this Act shall extend 
to the work of an author or proprietor who is a citizen or subject of a foreign 
state or nation, only when such foreign state or nation of which such author or 
proprietor is a citizen or subject grants, either by treaty, convention, agreement, 
or law, to citizens of the United States the benefit of copyright on substantially 
the same basis as to its own citizens, or copyright protection substantially 
equal to the protection secured to such foreign author under this Act ; or when 
such foreign state or nation is a party to an international agreement which pro- 
vides for reciprocity in the granting of copyright, by the terms of which agree- 
ment the United States may, at its pleasure, become a party thereto. 

The existence of the reciprocal conditions aforesaid shall be determined by 
the President of the United States, by proclamation made from time to time, as 
the purposes of 'this Act may require. 

Provided (see note 2), however, That the citizens or subjects of any foreign 
country shall not enjoy by virtue of this Act any greater rights or privileges of 
copyright in the United States than citizens of the United States are granted 
in such foreign countries, respectively, except as otherwise provided by exist- 
ing treaties. 
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Notes to section 5. 

Note 1. — The use of a single term, " author," with a broadening definition simplifies 
subsequent reference, preventing inferential limitations being drawn from the subsequent 
use of the single term where it would, in fact, be used to represent the group to avoid 
bungling construction. 

The phrase " only in the right of the author," taken with the concluding clause declar- 
ing the right transmissible, avoids the awkward ambiguity involved in the phrase " author 
or proprietor " of the present statute and pending bill. The right can not, in fact, be 
alternative between the author and the proprietor. 

Note 2. — The objection that the bill (which is the same as the present statute) gives 
foreign authors. more rights here than our authors get abroad, can not be cured where 
treaties are in existence substantially in accordance with the present statute and bill. 
(See, for example, treaties with China and Japan, pages 100-104, Copyright Office Bulle- 
tin No. 3, 1906.) 

Sec. 6 (see note 1). That the works for which copyright may be secured 
under this act shall include: 

1. Books, which shall include works of whatever form, being the expression 
of intellectual conception in written language designed to be read by the eye, 
and substitutes therefor for the use of the blind, including the following sub- 
classes, without excluding others not herein specified : 

(a) Original works; 

(&) Secondary, derived, or compiled works, including translations, drama- 
tizations, and other conversions from one literary form into another, cyclo- 
pedic work, dictionaries, gazetteers, catalogues, digests, abridgements, and 
condensations; 

(c) Composite or aggregated works, such as newspapers and other peri- 
odicals. 

2. Works of the fine arts, both original and reproductions, comprising : 

(a) Sculpture, including statuary, plastic works in relief or intaglio, cameo 
and* intaglio cuttings, carvings (other than such as are ornamentation of 
articles of merchandise of utility), and plastic models of scientific or technical 
character ; 

(&) Paintings, drawings, engravings, etchings, lithographs, prints, and pic- 
torial illustrations, by any process, photographs and photographic negatives, 
including photographs or negatives in series for representing action in suc- 
cessive stages, and transparencies for magic lanterns and the like. 

(c) Models and designs intended to be perfected as works of the fine arts. 

3. Maps, charts, and diagrams. 

4. Musical compositions for the voice or for musical instruments, in any 
system of notation designed to be read by the eye, or substitutes for the same 
designed for the use of the blind. 

5. Devices, appliances, and contrivances for reproducing to the ear speech or 
music, including: 

(a) Interchangeable controllers for determining the music produced on auto- 
matic musical instruments or players. 

(ft) Interchangeable devices produced by the voice or by the audible playing 
of a musical instrument for reproducing the matter thus vocalized or rendered 
audible. 

(c) Interchangeable telephonic or telegraphic records automatically produced 
by the sound-recording or transmitting devices of telephone or telegraph. 

6. Labels and prints of artistic or literary character relating to articles of 
manufacture and registerable in the Patent Ofllce under any statute now or here- 
after in force. 

Notes to section 6. 

This classification is such that the several classes are mutually exclusive, and in this 
respect It Is believed to be much more logical, convenient, and certain In interpretation 
than the statutes or pending bill, in which the terms of different classes, particularly in 
the use of the word " books " reach into or overlap the description of other classes. 

The subclasses are chiefly for convenience of subsequent reference and are not neces- 
sarily mutually exclusive (see sec. 7) ; e. g., subclass (6) of class 1 is made for con- 
venience of reference if It should be thought advisable to make a longer term for original 
than derived or compiled work, as has been suggested by some. Subclass (c) of class 1 
is made partly for convenient reference back from section 14, providing for single notice 
on " composite " works. 

Sec. 7. That the descriptions of the several classes of copyrightable works 
contained In subsections one to six, inclusive, of section 6 shall be taken as 
mutually exclusive, so that no work falling in any one of said classes shall 
be included In any other class; but the description of the subclasses In each 
class shall not be taken as mutually exclusive. 

Provided, however, That mistake as to classification shall not invalidate or 
impair the copyright protection secured under this Act, but the same shall be 
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limited according to the true classification, regardless of the class to which the 
work is assigned by the applicant in his application for registration. 

Sec. 8. That no cppyright obtained pursuant to this Act upon any revi- 
sion, abridgment, condensation, digest, dramatization, translation, compilation, 
rearrangement, adaptation, or conversion from one form of literature or art into 
another, of any previously existing work, whether copyrighted or in the public 
domain, shall affect the force or validity or any subsisting copyright, or validate 
or revive any expired, invalid, or forfeited copyright upon the matter employed, 
or any part thereof, or be construed to grant any exclusive right to such use of 
the original works, but shall only protect the new matter. 

Sec. 9. That no copyright shall be acquired under this Act l)y any person in 
any publication of the United States Government, or of any State or Terri- 
torial government, or any reprint in whole or in part thereof ; or in any opinion 
delivered by a judge or other oflacer of the United States, or of any State, 
Territory, or district in the performance of his ofliciai duties ; or in any report, 
letter, or other document composed, prepared, written, promulgated, or issued 
by any executive or administrative oflacer, civil or military, of the United States, 
or of any State, Territory, or District, or political division thereof in perform- 
ance of his oflacial duties ; any statute, ordinance, rule, by-law, or public record 
of the United States, or of any State, Territory, or District, or political divi- 
sion thereof, or of any corporation or association of any kind whatsoever; 
the original text of a work by any author not a citizen of the United States 
first published without the limits of the United States prior to July first, 
eighteen hundred and ninety-one ; or in the original text of any work which 
has fallen into the public domain ; or in anything of an obscene, indecent, or 
immoral . nature whereby the morals of the people may be corrupted : Pro- 
vided, however, That the publication or republication by the Government, 
either separately or in a public document, of any material in which copyright 
is subsisting shall not be taken to cause any abridgment or annulment of the 
copyright, or to authorize any use or appropriation of such copyrighted material 
without the consent of the copyright proprietor. 



Sec. 10 (see note 1). That any per- 
son entitled thereto by this Act may 
secure copyright for his work by 
publication thereof with the notice of 
copyright required by this Act; and 
such notice shall be aflSxed to each 
copy thereof published or offered for 
sale in the United States by authority 
of the copyright proprietor. In the 
case of a work of the fine arts or a 
plastic work or drawing, such- notice 
shall be affixed to the original also, 
before any public exhibition of such 
original. In case of composite works 
(subclass (c) class 1, section 6) a 
single notice on each copy shall sufllce. 



Sec. 11. That in order to obtain 
registration of claim to copyright on 
behalf of the claimant, not later than 
thirty days (but in the case of a 
periodical not later than ten days) 
after the publication of the work upon 
which copyright is claimed, there shall 
be deposited in the Copyright Office or 
in the United States mail addressed 



Sec. 10 (see note 1). That no person 
shall be entitled to a copyright unless 
he shall, on or before the day of publi- 
cation in this or any foreign country, 
deliver ajt the office of the Register of 
Copyrights or deposit it in the mail 
within the United States, addressed to 
the Register of Copyrights, at Wash- 
ington, District of Columbia, a printed 
copy of the title of the book, or other 
article for which copyright is desired, 
or a description of the article, if it 
bears no title ; nor unless he shall also, 
not later than the day of the publica- 
tion thereof in this or any foreign 
country, deliver at the office of the 
Register of Copyrights, at Washington, 
District of Columbia, or deposit in the 
mail within the United States, address- 
ed to the Register of Copyrights, at 
Washington, District of Columbia, two 
copies of such copyrighted book, or 
other article, copies of which are de- 
signed to be multiplied by printing or 
other process, or in case of a painting, 
drawing, statue, statuary, model, or 
design, a photograph of the same. 
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to the Register of CJopyrights, Wash- 
ington, District of Columbia, two com- 
plete copies of the be^ijt edition ; or if a 
contribution to a periodical for which 
contribution special registration is re- 
quested, one copy of the issue or 
issues of the periodical containing 
such contribution, to be deposited not 
later than ten days after publication; 
or if the work is not reproduced in 
copies for sale, there shall be deposited 
the copy, print, photograph, or other 
identifying reproduction, such deposit 
to be accompanied in each case by a 
claim of copyright. 

Sec. 12. Within sixty days (but in 
case of a periodical, within fifteen 
days) after publication of the work 
upon which copyright Is claimed, 
there shall be filed in the office of the 
Register of Copyrights, at Washing- 
ton, D. C, a petition for registration, 
stating under oath (a) the tname and 
residence of the petitioner; (6) the 
title and the fact and place of publi- 
cation of the work of which copy- 
right is claimed; (c) that each and 
every copy of each and every edition 
of said work published has contained 
the notice of copyright required by 
this Act; (d) that said work had not, 
to the knowledge of the petitioner, 
been previously published; (e) that 
the petitioner is the author or pro- 
prietor of such work, as the case may 
be. 

If the copyright is claimed for a 
proprietor not the author, unless the 

petition und^ oath states that by the ' 

desire of the author the work was pub- 
lished anonymously and that the au- 
thor still desires to remain unknown, 
or that the authorship is unknown to 
the petitioner, such petition shall be 
accompanied by a written instrument, 
signed by the author, and acknowl- 
edged before an officer competent to 
take acknowledgment of deeds, ex- 
pressly assigning the work, or the right 
to copyright the same, to the person 
by whom copyright is claimed in said 
petition, and also an affidavit (which 
may be embodied in such assignment) 
that the affiant is the author df such 
work. 

Registration obtained by compliance 
with this section, or section seventeen 
hereof, shall be prima facie evidence 
of ownership of the copyright 

Notes to sections 10, 11, and -12. 

The left-hand column throughout this draft, wherever it is double columned, presents 
Mr. Burton's preference or recommendation ; the right-hand column, Mr. Porterfleld*s. 
The parenthetical numbers of sections not double columned are the numbers belonging 
to these sections in the bill as made up with the second-column sections instead of the 
first'Column sections. 

Section 10 of second column substantially reenacts the present statute. Sections 10. 
11, and 12 of the first column adopt the proposed new method of copyrighting by pub- 
lication with notice and subsequent registration. 
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Sec. 13 (11). That the postmaster to whom are delivered the articles re- 
quired to be deposited under section ten above shall, if requested, give a receipt 
therefor, and shall mail them to their destination without ^st to the copyright 
claimant. 



Sec. 14. That notice of copyright re- 
quired by section ten shall consist (a) 
in the case of any work specified in 
the subsections one, three, and five of 
section six of this Act, of the word 
" copyright," or the word " Copy- 
righted," accompanied by the name of 
the author or copyright proprietor as 
registered in the Copyright Office, and 
the year of original publication; (6) 
in the case of any work specified in 
subsections two and four of section 
six, either the word "copyright" or 
"copyrighted," or the letter C enclosed 

within a circle thus, ^ : Provided (seej 
note). That on some accessible portion 
of the work, or of the margin, back, 
permanent base or pedestal thereof, or 
of the substance on which the work 
shall be mounted, the name of the au- 
thor or copyright proprietor as' regis- 
tered in the Copyright Office shall ap- 
pear, together with the year of original 
publication ; but in the case of works 
in which copyright was subsisting 
when this Act shall go into effect the 
notice of copyright may be either in 
one of the forms prescribed herein or 
in some of those prescribed by the Act 
of June eighteenth, eighteen hundred 
and seventy-four. 

Such notice of copyright shall be 
applied, in, the case of a book or other 
printed publication, upon its title-page 
or the page immediately following, or, 
if a periodical, either upon the title- 
page or upon the first page of text of 
each separate number, or undef the 
title heading; and in the case of a 
work specified in subsections two, 
three, four, five, and six of section six 
of this Act, except as hereinabove in 
this section provided, upon some acces- 
sible portion of the work itself, or of 
the margin, back, permanent base or 
pedestal thereof, or of the substance 
on which the work shall be mounted. 

Notes to section 14 (12), 

Art works are exempted from the requirement of exposed marking except by tiie cabal- 
istic sign of (c) 

Sec. 15. That if, by reason of any 
error or omission, the requirements 
prescribed above in section ten have 
not been complied with within the 
time therein specified, or if failure to 
make registration has occurred by the 
error or omission of any administrar 
tive officer or employee of the United 
States, it shall be permissible for the 
author or proprietor to make the re- 



Sec. 12. That no person shall main- 
tain an action for the infringement of 
his copyright unless he shall give notice 
thereof by inserting in the several 
copies of every edition published, on 
the title-page or the page immediately 
following, if it be a book, or, if it be 
any of the other articles enumerated 
in section six of this Act, by inscrib- 
ing on some visible portion thereof, or 
of the substance on which the same 
shall be mounted, the following words, 
viz : " Entered according to Act of Con- 
gress, in the year , by A B, in 

the office of the Librarian of Congress, 
at Washington," or, at his option, the 
word " copyright," together with the 
year the copyright was entered, and 
the name of the party by whom it was 
taken out; thus: "Copyright, 19 — , by 
A B," 

Manufacturers of designs for molded 
decorative articles, titles, plaques, or 
articles of pottery or metal subject to 
copyright may put the copyright mark 
prescribed herein on the back or bot- 
tom of such articles, or in such other 
place on them as it has heretofore 
been usual for manufacturers of such 
articles to employ for the placing of 
manufacturers', merchants', and trade- 
marks thereon (see note) ; and on 
other works of the fine arts the re- 
quired mark may be applied upon the 
back or any unexposed part, provided 
such mark shall be plain and of sudffi- 
cient size to be readily discoverable 
by sufficient search. 
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quired deposit and secure tbe neces- 
sary registration within a period of 
one year after the first publication of. 
the work : Provided, That in such case 
there sihall be no right of action for 
infringement of the copyright until 
such requirements have been fully 
complied with or be based on any in- 
fringement begun before the time of 
that compliance : And provided further, 
That the privilege above afforded of 
completing the registration and deposit 
after the expiration of the period pre- 
scribed in section twelve shall not 
exempt the proprietor of any article 
which bears a notice of copyright from 
depositing the required copy or copies 
upon specific written demand therefor 
by the Register of Copyrights, who 
may make such demand at any time 
subsequent to the expiration of such 
period; and after the said demand 
shall have been made, in default of 
the deposit of the copies of the work 
within one month from any part of 
the United States except an outlying 
territorial possession of the United , 

States or from any foreign country, ' 
the proprietor of the copyright shall 
be liable to a fine of one thousand 
dollars. 

But such deposit upon such demand 
of the Register of Copyrights, after 
one year from the date of pubication, 
shall not render the copyright valid. 
(See note.) 

Where the copyright proprietor has 
Sought to comply with the require- 
ments of this Act as to notice and the 
notice has been duly afllxed • to the 
bulk of each edition published, its 
omission by inadvertence from a 
particular copy or copies, though pre- 
venting recourse against an innocent 
infringer without notice, shall not in- 
validate the copyright nor prevent 
recovery for infringement against any 
person who, after actual notification of 
the copyright, begins an undertaking 
to infringe it. 

Notes to section 15a. 

Adopting the provisions of the bill allowing one year for registration In case of over- 
sight and permitting the Register of Copyrights at any time to demand the filing of 
copies of a book which has been publisned with copyright mark. It Is considered impor- 
tant to provide against the validation of the copyright which under the bill It would seem 
would [ye caused by the Register calling for such copies after the expiration of the year. 
This would open the way for great fraud, permitting a publication to be made with 
notice of copyright but without actual registration until after the work should have been 
taken up and published by others knowing it was not registered. Thereupon a third 
party In the interest of the original publisher calling the Register's attention to the non- 
registration would cause him to demand registration (innocent of the fraud intended), 
and thereupon the copyright being validated large damages would accrue from the second 
publication. 

Skc. 16 (13). In case of any book which consists either in whole or In part 
of matter collected, compiled, or selected from previously copyrighted works, the 
reproduction and publication In such form of the previously copyrighted matter 
fAkM not in anywise affect or Impair such previous copyrights, though the titles 
of vach previously oopyrlgfitod works and the original notices of the copyrights 

c H— 06 27 
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equity, have power to extend to the 
claimant of such royalies, such prfelim- 
inarj' protection in respect thereto as 
may be deemed equitable, by requiring 
bond to secure the payment of such 
royalties a? may be awarded in lieu of 
a preliminary Injunction, and upon 
failure thereof to grant such prelim- 
inary injunction. 



Notes to section 22 (19). 



Two suggestions as to method of providing for the royalty contemplated in this 
section are presented in the parallel-column portion of the section. It has been sug- 
gested that 2 cents is very much too high royalty for graphophone rolls and the like, 
and it would be competent and probably unobjectionable to the. makers of perforated 
rolls for piano players and the like to make a distinction in the act between these differ- 
ent classes of devices. The suggestion comes from some of the perforated roll makers 
that a 1-cent royalty for perforated rolls and a quarter of a cent royalty for phonograph 
cylinders, etc., would be about right, if a flat rate is being the preferable method. 



Sec. 23. That the copyright secured 
by this Act shall endure for — years 
from and including the year of first 
publication hereunder, with respect to 
all subjects of copyright named therein, 
except devices or appliances for re- 
producing speech of music to the ear; 
and as to such devices and appliances, 
the term of copyright secured here- 
under shall be seventeen years only. 
Including the year of first publication 
or production in multiple for sale, of 
such device or appliance, and shall in 
any event expire at the same time as 
the copyright on the composition con- 
taining the speech or music repro- 
duced to the ear. (See note.) 

Provided, hofwever, That in all cases 
the term shall extend to the end of the 
calendar year of expiration. 



Sec. 20. That copyrights shall be 
granted for the term of twenty-eight 
years from the time hereinafter di- 
rected. And at the expiration of the 
said term the same exclusive right 
shall be continued for the further term 
of fourteen years to the author or au- 
thors and his or their personal repre- 
sentatives, legatees, and assigns, on 
causing the title of the work or de- 
scription of the articles so secured to 
be recorded a second time In the Copy- 
right Ofllce within six months before 
the expiration of the first term. 



Note to section 2S (20). 

The first column form of this section makes no provision for extension. Such pro- 
vision, however, may be easily inserted if deemed advisable, but should not relate to 
the devices for automatic reproductions to the ear, and may be made to relate to certain 
classes only of section 6. 

Sec. 24 (21). That of a printed book or periodical the copies deposited undet 
section 10 of this Act shall be bound (see note) within the limits of the United 
States, and the text thereof shall be printed (see note) within the limits of the 
United States, from type set within the limits of the United States, either by 
hand or by the aid of any kind of typesetting or type producing (see note) 
machine, or from plates made within the limits of the United States, from type 
set within the limits of the United States, or if the text be produced by any 
other device or process, then by a process wholly performed, both as to the 
preparation t«ee note) of the device and as to the printing (see note) there- 
with, within the limits of the United States; which requirements shall extend 
also to the illustrations produced by any device of process, contained within a 
printed book, consisting of text and illustrations, and also to separate illustra- 
tions, except where in either case the subjects represented by such illustrations 
are located in a foreign country; but they shall not apply to works in raised 
characters for the use of the blind, and they shall be subject to the provisions 
of section nineteen (sixteen) of this Act, with reference to books published 
abroad seeking ad interim protection under this Act. 

In the case of the book the copies so disposlted shall be accompanied by an 
affidavit, under the official seal of any officer authorized to administer oaths 
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within the United States, duly made by the person claiming copyright or by his 
duly authorized agent or representative residing in the United States, or by the 
printer who has printed the book, setting forth that the copies deposited have 
been printed in the United States from type set within the limits of the United 
States, or if the book be wholly or partly produced by some other process, that 
such process was wholly performed within the limits of the United States. 

Any person who for the purpose of obtaining a copyright shall knowingly be 
guilty of making a false affidavit as to his having complied with the above con- 
ditions shall be liable to all the pains and penalties of perjury, and the copy- 
right so obtained shall be void. 

Such affidavit shall state also the place within the United States, and the 
establishment in which such type was set or plates were made or. lithographic 
process was performed and the date of the completion of the printing of the 
book or the date of publication. 

I'Jote to section 24. 

It will be observed that this section provides for the entire manufacture to be per- 
formed in the United States, not including, however, the manufacture of the raw material 
(paper or ink). 



Sec. 25. That every assignment of 
copyright under this Act shall be by an 
instrument of writing signed by the 
assignor. If such instrument is ac- 
knowledged before an officer compe- 
tent at the place of acknowledgment 
to take acknowledgment of deeds, the 
certificate of such acknowledgment 
under the hand and official seal of 
such officer, shall be prima facie evi- 
dence of the execution of the instru- 
ment. 

That every assignment of copyright 
executed in a foreign country shall be 
acknowledged by the assignor before a 
consular officer or secretary of lega- 
tion of the United States authorized 
by law to administer oaths or perform 
notarial acts. The certificate of such 
acknowledgment under the hand and 
official seal of such consular officer 
or secretary of legation shall be prima 
facie evidence of the execution of the 
instrument. 

That every assignment of copyright 
shall be recorded in the Copyright Office 
within ninety days after Its execution 
in the United States or within six cal- 
endar months after its execution with- 
out the limits of the United States, in 
default of which it shall be void as 
against any subsequent purchaser or 
mortgagee for. a valuable considera- 
tion, without notice, whose assignment 
has been duly recorded. 



Sec. 22. That copyrights shall be 
assignable in law by any Instrument 
in writing, signed by the assignor, and 
shall be recorded in the Copyright 
Office within sixty days after its exe- 
cution ; in default of which it shall be 
void as against any subsequent pur- 
chaser, assignee, licensee, or mort- 
gagee without notice. And except as 
hereinafter provided every such as- 
signment shall operate to vest in the 
assignee all rights secured by copy- 
right obtained under the provisions of 
this Act. 

Note. — If provision for an extended 
term is incorporated in the Act, the fol- 
lowing alternative provisions are sug- 
gested, to wit : 

I. (Continue from words ** provisions of 
this Act," above, as follows : 
— " Including the right of renewal for an 
additional term.") 

Or, instead, add the following suggested 
by Mr. .Tohnson : . 

In case any subsisting copyright 
shall have been assigned or a license 
shall have been granted thereunder 
for publication, and if such assign- 
ment of license shall contain provi- 
sions for payment of royalty, and if 
the renewal term provided in this 
Act shall not be assigned nor license 
therein granted to such original as- 
signee, or licensee, or his successor, 
said original assignee or licensee or 
his successor, shall nevertheless be 
entitled to continue to publish the 
work on payment of the royalty stipu- 
lated in the original agreement; but 
if such original assignment or license 
contain no provision for the payment 
of royalty, the copyright shall be Re- 
newed and extended only in case tbe 
original assignee or licensee or his 
successor shall join in the application 
for such renewal and extension. 
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Rights of translation, conversion into nondramatic form, dramatization, 
abridgment, digest and condensation, adaptation, new arrangement, rearrange- 
ment or new setting of a musical composition, and conversion from one form 
of the fine arts to another, shall not pass by assignment of the copyright only, 
but shall remain reserved to the author unless conveyed and assigned by him 
in express terms. Such assignment of such reserved rights may be made by the 
author and recorded in the copyright office in the manner provided in this 
act with respect to assignments of copyrights. 

Sec. 26. (23). That the Register of Copyrights shall, upon payment of the 
prescribed fee, record such assignment, and shall return to the sender, with a 
certificate of record attached, under seal, the original instrument or the copy 
of the same so filed for record ; and upon the payment of the fee prescribed 
by this Act, he shall furnish to any person requesting the same a certified copy 
thereof, under the seal of the copyright office. 

Such certified copy of an assignment 
shown thereby to have been duly ac- 
knowledged, as provided in section 24 
of this act, shall be competent evi- 
dence in any court of the contents and 
due execution of the instrument so re- 
corded. 

Sec. 27 (24). That when an assignment of the copyright in a specified book 
or other work has been recorded, the assignee shall have the privilege of sub- 
stituting his name for that of the assignor in the statutory notice of copyright 
prescribed by this act. 

Note. — Here follow with sections 46, 47, 48, 49, 50, 52 of bill, numbered respectively : 
section 28 (25), section 29 (26), section 30 (27), section 31 (28), section 32 (29), 
section 33 (30), section 34 (31). 



Sec. 35. Reproduce section 53 of bill. 



Sec. 3d. Reproduce section 54 of the 
bill. 

Sec. 37. Reproduce section 65 of the 
bill. 



Sec. 32. That the Register of Copy- 
rights shall provide and keep such 
record books in the Copyright OflSce 
as are required to carry out the provi- 
sions of this Act, and whenever a copy 
of a title or description of any work 
with an application for copyright shalF 
be received at the Copyright Office 
through the mail or otherwise, the 
Register of Copyrights shall have no 
power to refuse to record such title or 
description, but shall forthwith record 
the same in the proper book kept for 
that purpose, in the words following: 
** Library of Congress, to wit : Be it 
remembered that on the — day of 

, A. B., of , hath deposited 

in this Office the title of a book (map, 
chart, or otherwise, as the case may 
be, or description of the article), the 
title or description of which is in the 
following words, to wit: (here insert 
the title or description) the right 
whereof he claims as author (origi- 
nator, or proprietor, as the case may 
be), in conformity with the laws of the 
United States respecting copyrights. 
C. D., Librarian of Congress." And he 
shall transmit a copy of such record 
under the seal of the Copyright Office, 
to the copyright proprietor. 

Sec. 33. Section 55 of the bill, omit- 
ting the following : " The current cata- 
logues of copyright entries and the in- 
dex volumes herein provided for shall 
be admitted In any court as prima 
facie evidence of the facts stated 
therein as regards any copyright regis- 
tration." 
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Sec, 38 (34). Reproduce section 56 of the bill. 
Sec. 39 (35). Reproduce section 57 of the bill. 
Sec. 40 (36). Reproduce section 58 of the bill. 



Sec S7. That in case of any book or 
other articles which the Librarian of 
Congress may determine is not suita- 
ble for preservation in the Library of 
Congress, the Register of Copyrights 
shall mark on each copy of the same 
the number of copies deposited, and 
the name of the person by whom the 
deposit is made, the date of such de- 
posit, and also enter the fact that such 
deposit was made in the proper record 
l)ook, and thereupon return such copies 
to the owner thereof. 



Sec. 41 (38). Reproduce section 59 of the bill. 



Sec. 42. Reproduce section 60 of the 
bill changing only in lines 11 and 12 
of page 38 so as to read : " specified 
in paragraphs (a) (6) of subsection 
2 of section 6 of this act. 



Sec 39. Reproduce seotion 60 of the 
bill, omitting both provisos, ending, 
therefore, with the word " article " in 
line 1 of page 38. 



Sec 43 (40). That every person who, without the consent of the author or 
proprietor first obtained, shall publish or reproduce in any manner whatsoever 
any unpublished copyrightable work shall be liable to the author or proprietor 
for all damages occasioned by such injury, and to an injunction restraining 
such unauthorized publication. 

Sec 44 (41). That any person who shall insert or in^press the notice of a 
copyright required by this Act, or words of the same purport, in or on any article 
for which copyright has not been obtained in the United States, or shall cause 
the same to be done, or shall sell or issue, or import from any foreign country, 
any article known to him to contain such false notice of copyright, shall be 
liable to a penalty of one hundred dollars, recoverable one-half for the person 
who shall sue for such penalty and one-half to the use of the United States. 



Sec 45. That if any person shall in- 
fringe the copyright in any way pro- 
tected under this Act by doing or 
causing to be done, without any law- 
ful aAithority or right, any act the ex- 
clusive right to do, or authorize which, 
is by this Act copyright proprietor, 
such person shall be liable — 

(a) To injunction restraining such 
infringements. 

(&) To pay the copyright proprietor 
such damages as the copyright pro- 
prietor may have suffered due to the 
infringement, or, at the option of the 
copyright proprietor, all the profits 
which the infringer may have made 
from such infringement: 

Provided, however. That without 
evidence of either actual damages or 
profits, damages may at the discretion 
of the court be assessed upon the fol- 
lowing basis, but shall in no case ex- 
ceed the sum of $5,000, and shall not 
be regarded as penalty: 

First, in the case of a painting, 
statue, or sculpture, at the rate of 
$10 for every infringing copy made or 
sold by or found in the possession of 
the infringer or his agents or his em- 
ployees. 



Sec 42. That every person who shall 
have been aggrieved by any violation 
of any right secured by this Act, may, 
at his option, maintain a bill in equity 
for an injunction, or bring an action 
at law to recover damages for the .vio- 
lation of such right. In such action 
at law the plaintiff, in lieu of actual 
damages, may sue for and recover 
such damages as to the court shall 
appear just, to be assessed by the 
jury at the rate of not less than one 
dollar for each infringing copy and 
not less than fifty dollars for each in- 
fringing performance in the cases in 
which public performance is protected. 
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and to hear and determine a motion to dissolve the same, as herein provided, 
as fully as if the action were pending or brought in the district in which said 
motion is made. 

The clerk of the court, or judge granting the injunction, shall, when 
required so to do by the court hearing the application to dissolve or enforce 
said injunction, transmit without delay to said court a certified copy of all the 
papers on which the said injunction was granted that are on flfle in his office. 

In any action at law arising respecting copyright the defendant may plead 
the general issue and give speciaUmatter in evidence upon reasonable notice to 
complainant before the trial. 

Sec. 58 (54). That any person who shall infringe the copyright of any work 
copyrighted under the laws of the United States, with knowledge of the copy- 
right, without reasonable grounds for believing that he has a lawful right. to 
publish the infringing work, shall be guilty of a misdemeanor, and on con- 
viction thereof shall be punished by imprisonment not exceeding one year, or 
by a fine of not less than one hundred dollars, or both, in the discretion of the 
court, and required to pay the costs of the proceeding. 

Sec. 59 (55). That no suit or action, either at law or in equity, shall be 
maintained for any infringement of copyright unless the same shall be com- 
menced within six years after the cause of action has arisen, or the plaintiflC 
or his predecessors in interest had knowledge of such infringement, or of 
facts sufficient to put him or them on inquiry; nor shall any action be main- 
tained to recover any forfeiture or penalty under the copyright law, unless 
the same shall be commenced within two years after the cause of action has 
arisen. 

Sec. 60 (56). That the final orders, judgments, or decrees of any court men- 
tioned in section twenty-one of this Act, arising imder the copyright laws of 
the United States, may be reviewed on appeal or writ of error in the manner 
and to the extent now provided by law for the review of cases finally deter- 
mined in said courts, respectively. 

Sec. 61 (57). Reproduce section 61 of the bill. 

Sec 62 (58). Reproduce section 62 of the bill and add thereto, with appro- 
priate change of punctuation, the words : " action shall be construed to include 
any suit, action, or proceeding which may be brought under the provisions of 
this Act ; the words ' the date of publication ' shall, in the case of a work of 
which copies are reproduced for sale or distribution, be held to be the earliest 
date at which copies of the first authorized edition were sold or placed on sale ; 
the word 'offer' shall include an employer in case of works made for hire, 
and an editor in the case of periodicals and compilations." 

Sec 63 (59). That this Act shall go into effect on the — day of , after 

its passage. 

Sec 64 ((JO). That the following acts and parts of acts relating to copy- 
rights are hereby repealed: Act of May 31, 1790 (chap. 15, 1 Stat. L., 124) ; 
act of April 29, 1802 (chap. 30, 2 Stat. L., 171) ; act of February 15, 1819 (chap. 
19, 3 Stat. L., 481) ; act of February 3, 1831 (chap. 16, 4 Stat. L., 436) ; act of 
June 30, 1834 (chap. 157, 4 Stat. L., 728) ; act of August 10, 1846 (chap. 178, 
sec. 10, 9 Stat. L., 106) ; act of March 3, 1855 (chap. 201, sec 5, 10 Stat. L,., 
i'^) ; act of August 18, 1856 (chap. 169, 11 Stat. L., 138) ; act of February' 5. 
1859 (chap. 22, sec. 8, 11 Stat. L., 380) ; act of February 18, 1861 (chap. 37, 12 
Stat. L., 130) ; act of March 3, 1865 (Chap. 120, 13 Stat. L., 540) ; act of February 
i8, 1867 (chap. 43, 14 Stat. L., 395) ; act of July 8, 1870 (chap. 230, sees. 85-111, 
16 Stat. L., 212) ; act of June 8, 1872 (chap. 335, sec 184, 17 Stat. L., 283) ; 
act of June 18, 1874 (chap. 301, 18 Stat. L., 78) ; act of March 3, 1879 (chap. 
180, 20 Stat. L., 359) ; act of March 3, 1891 (chap. 565, 26 Stat. L., 1106) ; act 
cf March 3, 1893 (chap. 215, 27 Stat. L., 743) ; act of March 2, 1895 (chap. 194, 
28 Stat. L., 965) ; act of January 6, 1897 (chap; 4, 29 Stat. L., 481) ; act of 
March 3, 1897 (chap. 392, 29 Stat. L., 694) ; act of March 3, 1905 (chap. 1432, 
33 Stat. L, 1000). 
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ST7BSTITUTE DRAFT SUBMITTED BY CHARLES FORTERFIELD. 

A BILL To amend and consolidate the Acts representing copyrights. 

Be it enacted hy the Senate and House of Representatives of the United 
States of America in Congress assemhled, 

That copyright within the meaning of this Act is the sole liberty of printing, 
reprinting, publishing, completing, copying, executing, finishing, and vending 
the copyright work. 

That copyright within the meaning of this act is the sole and exclusive right 
to multiply copies of the copyrighted work, and to sell, distribute, circulate 
or otherwise dispose of the same. 

Sec. 2. That the copyright secured by this Act shall also include the sole and 
exclusive right : 

(a) In the case of a copyrighted dramatic composition, whether musical or 
nonmusical, to perform or represent it at any theater or other place of public 
entertainment, and to cause, it to be so performed or represented by others ; 

(h) In the case of a copyrighted picture, statue, or other work of the fine 
arts, to make any model of the same, or any photograph, drawing, or other pic- 
torial representation thereof. And also to reproduce and make any copies 
whatsoever of the photographs of such works required by this Act to be depos- 
ited in the oflftce of the Register of Copyrights : 

(c) In the case of any copyrighted lecture, sermon, or address written and 
prepared for occasional oral delivery, to deliver the same or cause any delivery 
thereof for profit; 

(d) To dramatize a copyrighted nondramatic work and to perform or repre- 
sent it and to cause it to be performed or represented by others at any theater 
or other place of public entertainment; and also to convert a copyrighted dra- 
matic work into a novel or other nondramatic work; 

(e) To translate a copyrighted literary composition into any other language 
or dialect; 

(f) To make any abridgment of a copyrighted literary composition ; 

(fir) To make any adaptation, new arrangement, rearrangement, or setting in 
any system of notation of any copyrighted musical composition ; 

(h) To perform for profit at any theater, auditorium, or other place of public 
entertainment any copyrighted musical work designed exclusively for public 
performance. 

Provided, however, that the exclusive right to dramatize a copyrighted non- 
dramatic work and represent it on the stage ; to convert a copyrighted dramatic 
work into a nondramatic work ; to make an abridgment of, or to translate, a 
copyrighted literary composition ; and to make an adaptation, new arrangement, 
rearrangement, or setting in any system of notation of any copyrighted musical 
composition, shall continue for ten years after copyright was obtained on the 
original work and no longer. And such exclusive right of translation shall, after 
the said period of ten years, be confined to the language or languages, dialect 
or dialects into which, translations shall have been made and published within 
said period. 

Sec. 3. That the author, inventor, designer, delineator, or proprietor of any 
of the works named and described in section four of this act, and the executors, 
administrators, and assigns of any such person may obtain copyright therefor on 
complying with the provisions of this act. Provided, however. That the copy- 
right secured by this Act shall extend to the work of an author or proprietor 
who is a citizen or subject of a foreign state or nation, only when such foreign 
state or nation of which such author or proprietor is a citizen or subject grants, 
either by treaty, convention, agreement, or law, to citizens of the United States 
the benefit of copyright on substantially the same basis as to its own citizens, or 
copyright protection substantially equal to the protection secured to such 
foreign author under this Act ; or when such foreign state or nation is a party 
to an international agreement which provides for reciprocity in the granting 
of copyright, by the terms of which agreement the United States may at its 
pleasure become a party thereto. 

The existence of the reciprocal conditions aforesaid shall be determined by 
the President of the United States, by proclamation made from time to time, 
as the purposes of this Act may require. 
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• Sec. 4. That the works for which copyright may be secured under this Act 
sliall include: 

(a) Boolvs, including newspapers; 

(&) Maps and charts; 

(o) Dramatic compositions ; 

(d) Musical compositions; 

(e) Engravings, cuts, prints, photographs and negatives thereof, paintings, 
drawings, chromos, and other pictorial representations produced by any process 
or method whatsoever ; 

if) Statues and statuary ; 

(g) Models and designs intended to be perfected as works of the fine arts ; 

(h) Drawings and plastic works of a decorative, scientific, or technical 
character ; 

(i) Labels and prints relating to articles of manufacture, as heretofore regis- 
tered in the Patent Office under the Act of June 18, 1874. 

Sec. 5. That translations and abridgments of copyrighted literarji comiwsi- 
tions, dramatizations of copyrighted nondramatic works, conversions of copy- 
righted dramatic works into nondramatic works, and adaptations, new arrange- 
ments, rearrangements, and settings in any system* of notation of copyrighted 
musical compositions shall be deemed new works, subject to copyright under the 
provisions of this act. 

Sec. 6. That new editions of any copyrighted book containing new matter 
are subject to copyright under the provisions of this Act, and if not so copy- 
righted, the new matter therein contained shall fall into the public domain by 
publication thereof, but such copyright shall operate only to protect such new 
matter. 

Sec. 7. That no copyright shall be acquired under this Act by any jjerson in 
finy publication of the United States Government or of any State or Territorial 
government, or any reprint in whole or in part thereof; or in any opinion 
delivered by a judge or other officer of the United States, or of any State, Terri- 
tory, or District, in the performance of his official duties ; or in any report, let- 
ter, or other document composed, prepared, written, promulgated, or issued by 
any executive or administrative officer, civil or military, of the United States, 
or of any State, Territory, or District, or political division thereof, in perform- 
ance of his official duties ; any statute, ordinance, rule, by-law, or public record 
of the United States, or of any State, Territory, or District, cfr political division 
thereof, or of any corporation or association of any kind whatsoever ; the origi- 
nal text of a work by any author not a citizen of the United States first published 
without the limits of the United States prior to July first, eighteen hundred and 
ninety-one; or in the original text of, any work which has fallen into the public 
domain ; or in anything of an obsene, indecent, or immoral nature whereby the 
morals of the people may be corrupted : Provided, how ever , That the publication 
9r republication by the Government of the United States, or by any State or Ter- 
ritory, either separately or in a public document, of any material in which copy- 
right is subsisting shall not be taken to cause any abridgment or annulment of 
the copyright, or to authorize any use or appropriation of such copyrighted 
material without the consent of the copyright proprietor. 

Sec 8. That c-opyrights shall be granted for the term 'of twenty-eight years 
from the time of recording the title thereof, in the manner hereinafter di- 
rected. And at the expiration of the said term the same exclusive right shall 
be continued for the further term of fourteen years to the author or authors 
and his or their personal representatives, legatees, and assigns, on causing the 
title of the work or description of the articles so secured to be recorded a 
second time in the Copyright Office within six months before the expiration 
of the first term. 

Sec 9. That no person shall be entitled to a copyright imless he shall, on or 
before the day of publication In this or any foreign country, deliver At the 
office of the Register of Copyrights, or deposit in the mail within the United 
States, addressed to the Register of Copyrights, at Washington, District of 
Columbia, a printed copy of tjie title of the book, or other article for which 
copyright is desired, or a description of the article, if it bears no title; nor 
unless he shall also, not later than the day of the publication thereof in this or 
any foreign country, deliver at the office of the Register of Copyrights, at 
Washington, District of Columbia, or deposit in the mail within the United 
States, addressed to the Register of Copyrights, at Washington, District of 
Columbia, two copies of such copyrighted book, or other article, copies of 
which are designed to be multiplied by printing or other process, or in case' of 
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a pointing, drawing, statue, statuary, model, 6r design, a photograpli of the 
same; and the Register of Copyrights shall mark each of suoh copies with the 
date of the receipt theredf at the Copyright Office: Provided, That in the 
case of a book, photograph, chromo, or lithograph, the two copies of the same 
required to be delivered or deposited as above shall be printed from type set 
within the limits of the United States, or from plates made therefrom, or 
from negatives, or drawings on stone or other process, made within the limits 
of the United States, or from transfers made therefrom. But this proviso 
shall not apply to any photographic negatives, lithographs, or other pictorial 
illustrations representing subjects * in a foreign country, and which for that 
reason can be made only in the view of the subjects represented ; neither shall 
it apply to works in raised characters for the use of the blind, nor to works 
published In a foreign country for which ad interim protection Is sought. 

Sec. 10. That the postmaster to whom such title or description of a book 
or other article, or copies of such book or other article are delivered, addressed 
to the Register of Copyrights, at Washington, District of Columbia, shall, if 
requested, give a receipt therefor ; and when so delivered he shall mail the 
same to thoir destination. 

Sec. 11. That no person shall maintain an action for the infringement of his 
copyright unless he shall give notice thereof by Inserting in the several copies 
of every edition published, on the title-page or the page immediately following, 
if it be a book, or, if it be any of the other articles enumerated In section 
three of this Act, by inscribing on some visible portion thereof, or of the sub- 
stance on which the same shall be mounted, the following words, viz. : 

" Entered acording to Act of Congress, in the year , by A. B., in the office 

of the Librarian of Congress, at Washington ;" or, at his option, the word 
" Copyright," together with the year the copyright was entered, and the name 
of the party by whom it was taken oUt, thus : " Copyright, 19 — , by A. B." 
But in case of any book which consists either in whole or in part of matter 
collected, compiled, or selected from previously copyrighted works, the repro- 
duction and publication in such form of the previously copyrighted matter shall 
not in anywise affect or impair such previous copyrights, though the titles of 
such previously copyrighted works and the original notices of the copyrights 
thereof are not reproduced, provided that each separate paragraph, selection, 
or other portion so reproduced shall cite the original copyrighted work or 
otherwise clearly identify the same as the source from which such paragraph, 
selection, or other portion was derived. 

Manufacturers of designs for molded decorative articles, titles, plaques, or 
articles of pottery or metal subject to copyright may put the copyright mark, 
prescribed herein on the back or bottom of such articles, or in such other place 
on them as It has heretofore been usual for manufacturers of such articles to 
employ for the placing of manufacturers', merchants', and trade-marks thereon. 

Sec. 12. That any person who shall insert or impress the notice of copyright 
required by this Act, or words of the same purport, in or on any article for 
which copyright has not beeh obtained in the United States, or shall cause the 
same to be done, or shall sell or issue or import from any foreign country any 
article known to him to contain such false notice of copyright shall be liable to 
a penalty of one hundred dollars, recoverable one-half for the person who 
shall sue for such penalty and one-half to the use of the United States. 

Sec. 13. That each volume of a book in two or more volumes, when such 
volumes are published separately, and each number of a periodical shall be 
considered an independent publication, subject to the form of copyrighting as 
herein provided. 

Sec. 14. That in the case of a. book published in a foreign country before 
publication in this country the deposit in the Copyright Office not later than 
thirty days after its publication abroad of one complete copy of the foreign 
edition, with a request for the reservation of the copyright and a statement of 
the name and nationality of the author and of the copyright proprietor 
and of the date of publication of the said book, shall secure to the author or 
proprietor an ad interim copyright. Except as otherwise provided, the ad 
interim copyright secured shall have all the force and effect given to copyright 
by this Act, and shall endure as follows : 

(a) In the case of a book printed abroad In a foreign language, for a period 
of two years after the first publication of the book In the foreign country. . 

(h) Id the case of a book printed abroad in the English language, or in 
EUi^Uab and one or more foreign languages, for a period of thirty days after 
such deposit in t)ie Copyright Office. 
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Whenever within the period of such ad interim protection an authorized 
edition shall be produced and published from type set within the limits of the 
United States or from plates made therefrom, (a) of a book in the English lan- 
guage or (&) of a book in a foreign language, either in the, original language 
or in an English translation thereof, and whenever the requirements prescribed 
by this Act as to deposit of copies, registration, and the printing of the copy- 
right notice shall have been duly complied with, the copyright shall be extended 
to endure in such original book for the full term elsewhere provided in this Act. 

Sec. 15. That copyrights and interests therein shall be assignable in law by 
any instrument in writing, signed by the assignor, and shall be recorded in the 
Copyright Office within sixty days after its execution; in default of which it 
shall be void as against any subsequent purchaser, assignee, license, or mort- 
gagee without notice, but no such assignment of copyright shall operate to vest 
in the assignee the rights of dramatization, conversion into nondramatic form, 
translation, abridgment, adaptation, and rearrangement, unless such assign- 
ment in terms grants to the assignee all the rights, title, and interest which the 
assignor had in and under the copyright so assigned ; and such rights of drama- 
tization, conversion into nondramatic form, translation, abridgement, adapta- 
tion, and rearrangement may be separately assigned at any time in the manner 
and form above provided in this section. 

Sec. 16. That within three mouths after publication of any work which has 
been entered for copyright, the copyright proprietor may file or cause to be 
filed in the office of the Register of Copyrights an affidavit or affidavits recit- 
ing the acts done by the affiant or affiants pursuant to the i)rovisions of this 
act, for securing copyriglit, and the day or days on which the said acts were 
performed, and also the day on which the first copy or copies of the book or 
other copyrighted thing were sold or distributed or ottered for sale or dis- 
tribution. The Register of Copyrights shall thereupon issue and transmit 
to the copyright proprietor a certificate, under the seal of his office, that such 
book or other thing has been duly copyrighted ; and such certificate shall there- 
after be received in any court of the law or eciuity as prima facie evidence that 
all the provisions of this act for securing copyrights have been fully complied 
with. 

Sec. 17. That every person who, without the consent of the author or pro- 
prietor first obtained, shall publish or reproduce, in any manner w^hatsoever, 
any unpublished copyrightable work shall be liable to the author or proprietor 
for all damages occasioned by such injury, and to an injunction restraining 
such unauthorized publication, as hereinafter provided. 

Sec 18. That every person who shall have been aggrieved by any violation 
of any right secured by this act may, at his option, maintain a bill in equity 
for an injunction, or bring an action at law to recover damages for the viola- 
tion of such right. In such action at law the plaintiff, in lieu of actual dam- 
ages, may sue for and recover such damages as to the court shall appear just, 
to be assessed by the jury at the rate of not less than one dollar for each 
infringing copy of the copyrighted article, and not less than fifty dollars for 
each infringing performance of a work in respect to which performance is 
protected. ' 

Sec. 19. That th^ courts named in section twenty-one of this act shall have 
power, ^n bill in equity, filed by any party aggrieved, to grant injunctions to 
prevent the violation of any right secured by the laws respecting copyrights, 
according to the course and principles of courts of equity, on such terms as the 
court may deem reasonable; and in all actions arising under the laws respect- 
ing copyrights the defendent may plead the general issue and give the special 
matter in evidence. And any injunction that may be granted restraining and 
enjoining the doing of anything forbidden by this act may be served on the parties 
against whom such injunction may be granted anywhere in the United States, 
and shall be operative throughout the United States and be enforceable by pro- 
ceedings in contempt, or otherwise, by any other court or judge possessing 
jurisdiction of the defendants. 

Sec 20. That on a bill for an injunction, if the court shall find the defendant 
guilty of infringement, the plaintift*, except as herein otherwise- provided, shall 
be entitled to a decree requiring the defendant to laccount for and pay over to 
the plaintiff all the profits which the defendant ^shall have made from such 
infringement. In proving such profits .the plaintiff shall be required to- show 
merely that sales have been made, and the defendant shall be required to show 
the number of copies sold, and also,, ^, prove every element of cost whicb he 
claims. .?»• {• » ^ •♦»•« •« -m» • » ; «. ^ 
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In any suit brought under this Act for an injunction, the court, if it deems 
that an absolute injunction will be inequitable and not essential to the protec- 
tion of the complainant's rights, though the defendant has been guilty of 
infringement, may, nevertheless, retain jurisdiction of the case and render a 
decree for the payment by the defendant to the plaintiff of such royalties dur- 
ing the life of the copyright infringed and such sum in gross, or either, as may 
be just, and the court may also grant a permanent injunction to go into effect 
immediately on any default in the payment of such royalties or sum in gross. 

Sec. 21. That all actions arising under the copyright laws of the United 
States shall be originally cognizable by the circuit courts of the Unitec^ States, 
the district court of any Territory, the supreme court of the District of Colum- 
bia, the district courts of Alaska, Hawaii, and Porto Kico, and the courts of 
first instance of the Philippine Islands. 

Sec. 22. That actions arising under this Act may be instituted and prosecuted 
in the district of which the defendant Is an inhabitant or wherein- is his prin- 
cipal place of business ; or in case the work alleged to infringe copyright was 
Intended for local circulation and was prepared and published at such place 
of circulation, action may be brought in the district in which such place is 
situated, though the defendant is not an inhabitant thereof and does not have 
his principal place of business therein. 

Sec. 23. That if an action is brought in any place whereof the defendant is 
not an inhabitant, service of process shall be made by the marshal of the 
district of which the defendant is an inhabitant, or of the district where he 
may be found, on receiving a certified copy of the process from the clerk of 
the court where the suit was brought, and return shall be made by said mar- 
shal to said court. 

Sec. 24. That the court, on the entry of a final decree of injunction, may 
therein order that the defendant deliver up, on oath, for destruction, all the 
infringing copies and all plates, molds, matrices, negatives, and the like, from 
which such copies were or may be multiplied. 

Sec. 25. That the court in which such suit for infringement was brought, 
or any court having jurisdiction of suits for infringement of copyright, may, 
after the entry of such final decree, issue a search warrant directed to the 
marshal or deputy marshal, or any proper person, to search for and seize any 
such infringing copies, plates, molds, matrices, negatives, and the like, and 
deliver the same into the custody of the court issuing such search warrant, or 
to the court in which the suit is pending, which court shall thereupon proceed 
to hear and determine whether the said articles are subject to destruction under 
the terms of the said decree. 

Sec. 26. That any person who shall infringe the copyright of any work copy- 
righted under the laws of the United States with knowledge of the copyright 
and without reasonable grounds for believing that he has a lawful right to pub- 
lish the infringing work, shall be guilty of a misdemeanor, and on conviction 
thereof shall be punished by imprisonment not exceeding one year, or by a fine 
of not less than one hundred dollars, or both, in the discretion of the court, ands 
required to pay the costs of the proceeding. 

Sec. 27. That no suit or action, either at law or in equity, shall be maintained 
for any infringement of copyright unless the same shall be commenced within 
ffix years after the cause of action has arisen, or the plaintiff or his predeces- 
sors in interest had knowledge of such infringement, or of facts suflScient to put 
him or them on Inquiry ; nor shall any action be maintained to recover any for- 
feiture or penalty under the copyright laws unless the same shall be commenced 
within two years after the cause of action has arisen. 

Sec. 28. That the final orders, judgments, or decrees of any court mentioned 
in section twenty-one of this Act arising under the copyright laws of the United 
States may be reviewed on appeal or writ of error in the manner and to the 
extent now provided by law for the review of cases finally determined in said 
courts, respectively. 

Sec 29. That appliances for automatic reproduction to the ear of music and 

speech shall not be held Infringements of copyright on the musical or other 

writing reproduced to the ear by such appliance : Provided, however, That any 

-person publishing, or making in multiple, for sale, any device or appliance for 

reproducing to the ear by the aid of any mechanism or automatic musical instru- 

'ment any copyrighted musical composition or other writing, shall cause to be 

plainly marked on each such device or appliance and each copy thereof the name 

'of the author .of suotj work and the title by which the same is published, unless 
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Copyright in unpublished 157,161,163 

Oral, omitted from substitute draft of C. S. Burton *. 37 

Leeds and Cattlin Co 391 

Legare, George S., House of Representatives Committee on Patents: 

Renewal of copyright • 364 

Right of sale 322 

Lewandowski, D. P., letter of , 159, 160 
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Libraries, importation for 76, 79, 93, 193 

Limitation of actions 100, 103^ 

List of persons present at hearings .• 21 
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Exception in manufacturing clause 194 
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Lithograph Company V. Sarony 203,204,206,213,215,220 

Littlefield, Chas. E., House of Representatives, present at hearings 21 

Livingstone, William A., statement of 98 
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Low, H. N. : 
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Amendments proposed by 114 
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Lubin, Edison Company v 148 

Lyon&Healy 368 

Macaulay, Lord, on term of copyright 119 
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McGavin, Charles, House of Representatives Committee on Patents: 

Reproduction of music by mechanical devices 282, 312 

McKinney, William M. , statement of 138 

Secondhand book trade 164 
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Magazine, notice of copyright on 44 

Mails, importation through the 126 

*' Making," meaning of, in sec. 8 165 
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Mallory, Stephen R., Senate Committee on Patents: 

Importation clauses 93, 125 

Judicial opinions 134 

Seizure of infringing copies 143 
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Provisions of copyright bill (sec. 13). 

Statements of J. J. Sullivan 46,184,166,262 
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Photographs omitted from 100 
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Statement of G. H. Putnam 192,194 

Statement of C. Porterfield 130 
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Filing of unpublished, omitted from substitute draft of C. S. Burton 57 

See also Unpublished works. 

Manuscript Society, invited to conference on copyright •. 385 

Marshall, Justice, cited 211, 221 

Material object, transfer of, distinct from copyright (sec. 37). 
Mauro, Philip: 

Present at hearings 22 

Memorandum of objections 376 

Mechanical devices for reproducing sound: 

Statement of G. H. Davis 268 

Statement of F. W. Hedgeland 26 

Statement of Reginald De Koven, in favoring sec. 1 (g) 197 
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Statement of R. R. Bowker 201 
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Statement of J. L. Tindale 227 
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See also Perforated music roll; Talking-machines. 

Merriam, G. and C, Company, copyright in Webster's dictionary 48 

Miliars. Taylor 202,216,219,221,274 

Miller, Arthur H., letter of 310 
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Millet, Frank D., statement of 97 

Moffett, Saml. E., present at hearings 22 

Montgomery, Charles P., decisions of Treasury Department 46, 47 

On importation clauses , 127 

Communications from .-. 391 

Morgan, Paul B., letter of '. 373 
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Contracts of, statement of F. L. Dyer 295 
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Statement of A. Steuart 158 
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Penalties for unlawful performance of. Sec. 4966, Rev. Stat 375 

Importation of infringing copies . 239 

Mechanical reproduction of — 
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Statementof F. W. Hedgeland 26 
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Statement of A. H. Walker 270 

See also Perforated music roll; Talking machines; Mechanical devices. 
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Copyright of, in England 202,268,344 
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Statement of A. Wilcox 172 

Statement of A. Steuart 158 

Statement of G. H. Putnam 189 

See also Performance; Mechanical devices. 

New York Bar Association. {See Association of the Bar of the City of New 
York. ) 

Newspaper illustrations • ^ 169, 170, 172 

Newspapers. (See American Newspaper Publishers' Association.) 

Notice of copyright: 
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Should include date of entry 135 
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Copyright in photographs 169 
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O'Connor, T. P. , musical copyright act, text of 92, 347, 361 
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Statement of 38 

Notice of copyright ^ 38 
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Copyright in 157,161 

Omitted from substitute draft of C. S. Burton 37 
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Statement of 96 
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Palmer, Daly v 211,220 
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Statement of N. Burkan 295 
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Statement of F. L. Dyer 293 

Constitutional provision regarding 289 
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Of photographs 1 169,172 
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For false notice of copyright (sec. 25). 

For removal of notice of copyright (sec. 25). 

Section 4966, Revised Statutes 176,371 
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Statementof J. J. O'Connell 352 
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Statement of C. S. Burton 34 
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Statement of A. Steuart 154 
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Right of 161,170,171,273,296,373 
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Section 4966, Revised Statutes 176,371 
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Notice of copyright on 45, 151 
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Foreign editions 193 

Right of sale, etc 163,164 

Phonograph. {See Talking machines. ) 

Phonola Company 341 
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Copyright in 203 

Penalties for infringement of 169,170,172 

Fee for registration of (sec. 60). * 

Notice of copyright on (sec. 14). 

Omitted from manufacturing clause 100, 194 
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See also Lithographs. 
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In extension of existing copyrights : 48 
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Publishing Company v. Smythe 222 
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Conferences and hearings on copyright 31, 32, 349, 385 
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Copyright fees 398 

Copyright deposits 398 
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History of copyright bill 396 
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Ray, R. R 23 

Reading of mechanical arrangements of music 156, 271, 286 

Recoveries in copyright suits. {See Penalties. ) 
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Provisions in copyright bill (sec. 10). 

Criticism of provision in copyright bill 135 

Failure of, within one year (sec. 15). 
Fees for (sec. 60). 

Remedies for infringement 143, 150, 174 

See also Infringement. 

Remick, Jerome H., Company 325, 326 

Renewal of copyright: 

Of existing copyright works 48 

Repealing clause, section 64 128 

Replevin, as remedy for infringement 146 

Representation. [See Performance. ) 

Reproduction of music, etc. , by mechanical devices. ( See Mechanical devices. ) 

Reproduction of work of art 99, 103 

Reservation of copyright. (See Interim copyright.) 

Revised Statutes, section 4966 176,181 

Ricordi&Co., of Milan, Italy 348,361 

Rodesch, R. A 23 
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For reproduction of music 37,248,255,265,266,344,345 

Statement of R. R. Bowker 79 

Statement by R. U. Johnson 264 

Statement of G. H. Putnam 192 

Statement of C. S. Burton 255-264 

Statement of J. J. O'Connell 357 

Statement of G. W. Pound 318 

Sale, right of ! 90,131,147,158,161,190,295 

Sanborn, Judge, decision on copyright case • 45 

Sargent, S. H 392 

Sarony, Lithograph Co. v 205,206,208,213,233 

Schirmer, G 373 

Schleiffarth, George, testimony of 259 

Schlotterbeck, G., present at hearings 23 

Schutters, H. J., present at hearings 23 

Scott, Frank H. , notice of copyright 38 

Scott, Dr. G. W., present at hearings 23 

Sculpture, copyright in 74-245 

Series, fee for registration of (sec. 60). 
Sermon. {See Lecture.) 

Serven, A. R. , proposed amendment regarding talking machines 366 

Sherman antitrust law 334 

Silverware, copyright in designs for 168 

"Simple life," publication of translation of 49 

Smoot, Reed, Senate Committee on Patents: 

Duration of copyright , 360 

Importation clauses .' 76 

Infringement of copyright. 175 

Mechanical reproductions 207, 291, 319 

Smythe, Publishing Co. v 222 

Solberg, Thorvald, Register of Copyrights: 

Associations of composers in United States 385, 386 

Notices of hearing on copyright bill 385 

Sound records. (/SVe Talking machines.) 
Sousa, John Philip: 

On mechanical reproduction of music 228, 233, 254, 311 

Compositions of, on talking-machine records, statement of P. Cromelin.. 330 

Suits for infringement 183 

Duration of copyright 201 

Royalty system 95,246,266,312 

Speech. («Sie« Lecture. ) 

Spencer, Herbert, on copyright 248 

Steiner, Bernard C. , opposes importation clauses in copyright bill 61 

Stephens V. Cady 222 
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Stephens V. Gladding 222 

Stern, Jos. W.,&Co., letters of 322,324 

Steuart, A. 

Statements of 154,173 

Amendment proposed by , 161, 354 

Communication to Librarian of Congress 397 

Stone, Clayton t; 220 

Strauss, Bobbs-Merrill v 74,296 

Subject-matter of copyright: 

Constitutional provision 79 

Criticisms of provisions of bill 132 

Lithographic prints, engravings, posters, etc 102, 206 

** Works of an author " (sec. 4) 157 

** Reproductions of a work of art*' 101, 105, 254 

Oral lectures, dramatic compositions, etc 157, 161 

**Books" (sec. 5) 162 

Perforated music rolls 206 

See also Mechanical devices. 
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Hon. F. D. Currier 90 

E. DeKleist 383 

H. N. Low 113 

H. C. Wellman 68 

Section 1 (f )— 

R. R. Bowker 250 

S. H. Sargent 392 

A. Steuart 250 

Section 1 (g) — 

R. R. Bowker 250 

P. H. Cromelin 340 

E. DeKleist 383 

F. W. Hedgeland 29 

J. J. O'Connell 352,371 

S. H. Sargent 392 

A. Steuart 161 

B. F. Wood 237 

Section 3 — 

C. S. Burton 253 

W. A. Livingstone 99 

Section 5, W. A. Livingstone 99 

Section 6, J. J. O'Connell 364 

Section 8 (b)— 

P. H. Cromelin 344 

J. J. O'Connell 360 

Section 13 — 

R. Glockling .• 261 

W. A. Livingstone .^ 100 

Section 14 — 

W. A. Livingstone 99 

H. C. Wellman. : 68-73 

Section 15, G. W. Ogilvie 3&-40 

Section 18— 

S. L. Clemens 116 

E. E. Hale 114 

J. J. O'Connell 365 

Section 18 (b), A. H.Walker 309 

Section 18 (c), H. C. Wellman 68-73 

Section 19, G. W. Ogilvie . 48 

Section 20, R. U. Johnson 88 

Section 21, G. W. Ogilvie 48 

Section 23, W. A. Livingstone 101 

Section 30— 

A. E. Bostwick 58 

G. H. Putnam 49 

B. C. Steiner 61 

H. C. Wellman 68-73 
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Section 30 (e), Hon. S. R. Mallory 93 

Section 34, W. A. Livingstone 103 

Section 39, C. S. Burton 255 

See also Amendments proposed. 
Suits for infringement of copyright: 

Provisions of copyright bill (sees. 23-24, 32-36). 

Jurisdiction of courts in 139,152,181,316 

Venue of action (sec. 32, par. 2) 149, 317 

Injunction in case of infringement 181 

Limitation of actions 99, 103 

Pending, should not be affected by new act 138 

See also Cases cited. 

Sullivan, J. J., on manufacturing clause 46, 129, 166 

Summy, Clayton R, Company, contract with i^lian Company 184, 261 

Supreme Court reports, copyright in 134 

Talking machines: 

Statement of R. R. Bowker : 77 

Statement of Frank L. Dver 286 

Statement of J. P. Sousal 228,233 

Statement of V. Herbert, quoted 234 

Statements of H. Pettit 200 

Statement of P. Fuller 200 

Statement of P. H. Cromelin 321 

See also Mechanical devices. 

Tarns, Arthur W 371 

Tauchnitz editions 57 

Tavlor, Millar?; 202,216,219 

Telelectric Company, telegram to P. H. Cromelin 395 
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See also Mechanical devices. 

Teleharmonic dynamophone ■. 78, 210, 249 
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Text of copyright bill 5 

Thomse, R. L 342 

Thompson, Edward, Company. {See Porterfield, C; and McKinney, W. M.) 

Thurber Music Publishing Company 328 

Tilton, G. P., statement of 168 

Tilzer, H. von. (See V^on Tllzer, H.) 

Tindale, J. L 227,329,300,375 

Title, publication of book under different 44 

Towle Manufacturing Company, statement of G. P. Tilton 168 

Trade-mark cases 216 

Trade-mark law, remedies provided by 174, 175, 178 

Transfer of copyright: 

Distinct from transfer of material object (sec. 37). 
See also Assignment of copyright. 

Translation, right of '. - 95 

Treasury Department decisions 46, 167 

Detection of illegal importations 47 

See also Montgomery, C. P. 

Treloarbill : 234 

Trow Directory Publishing Company, notation by Mr. Bates of 149 

Typesetting within the United States. (See Manufacturing clause. ) 
Typographical Union. ( See International Typographical Union. ) 
Unauthorized copies, importation of. (See Importation.) 

Underwood & Underwood 393 

United States copyright laws, history of 204 

Unpublished works: 

Copyright in 161,163 

Filing of manuscripts for 37 

Vandersloot Music Publishing Company 327 

Victor Talking Machine Company: 

Represented by R. L. Thomae at June hearings 342 

Statements of H. Pettit 343 

Statement of J. F. Bowers 234 

Statement of P. Ci'omelin.. 342 
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Statement of 270 
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Duration of copyright 309 

Infringement and penalties 183 
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Amendment proposed by 140 

Question as to notice of reservation 164 

Constitutional provision in regard to patents 289 
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Notice of copyright 52 

Mechanical devices 207 

Contracts between publishers and authors 356 

Webster's brief international dictionary, omission of copyright notice from 39 

Webster's dictionary, copyright in 48 

Wellman, H. C, statement of 68 

Protection of dramatic composers. 181 

Werckmeister cases 221 

Western Union Electric Company, National Telephone News Company t; 211 

White-Smith Publishing Companv: 

Suit against Apollo Company '. 271 , 276, 306, 348 

Letters to 27 

Who may obtain copyright: 

Provisions of bill (sec. 8) 164 

Suggestion as to foreign authors 344 

Wilcox, Ansley, statements of 141,176,177,196 

Williams, Otis E., Music Publishing Company 329 

Winter, J., on piano players 336 

Witmark, Jav 23 

Wood, B. F., statement of 236 
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Works of Art. (/See Fine arts. ) 
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See also Constitutional provision regarding copyright. 
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